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i>BEMCE 

TO THE ELEVENTH EDIllON. 

Tub necessity for a new edition of this book lias arj^eif 
from the fact that ail copies of the lavst edition have been 
sold. The development of the law in the interval would 
•itot in itself hme nifde a new edition necessary. Never- 
theless, some sixty new cases require notice. On the other 
hand, recent legislation has rendered the previous contents 
of Articles 77 and 89a pij^ctically obsolete, and the list of 
cases, already lamentably long, can lie reduced a little by 
the omission of those which have thus ceased to be material. 

We have received most valuable assistance from Mr. 
W. L. McNair, of Gray's Inn, in the preparation of this 
edition, wdiich we gratefully acknowledge. 

There is at present before Parliament a Bill to amend 
the law with respect to the carriage of goods by sea. 

it beconies law, it will require almost all bills of lading 
to incorporate certain provisions as to liabilikT? and will 
effect considerable alterations in the law as stated in these 
pages. As it is not proposed that it vsbali become law till 
some ^uncertain date after September 30, 19.23, we have 
decided, in view of the uncertainty of parliaments^ events, 
not to delay the issue of this edition. 

But we trust that the proposed legislation will receive 
the most careful consideration in Parliament. It proposes 
make compulsory, in certain contracts of carriage, 
/certain rules as to liability, and to make it a criminal 
offenee to come to an agreement not in accordance with 
these rules. Of course, if commercial men have agreed to 
liie'se ri|l68, no legislation is necessary; they can make 
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coiitnuiB ill amirdaiK^e witii their af^reeiiieril. l^lic deiiiaiifl 
for legislation aHmiines that there nm peoj'de who have not 
agrml*, and who, unless there is h‘giH!ati4in will nnikt* 
eoritraetB not in accordance with tlie|e nilcs. •* 

International (;raifcrences and agreements hare in the 
|>ii8t made valuatde contrilmtions to nnifonnitry of practice* 
instance, the ¥t>rlc-Antiverp Itnles as to Clenmil 
ilv#rage are Viduntarily inc<wporatecl in many liills of 
lading, but it has never been suggested to make them 
compulsory. If there is any value at all in freedom of 
contract, it should not be interfered liith §xce|>t after full" 
deliberation and the most tirgeiil necessity. 

Hie present Bill recites that an International Confer- 
ence agreed to recommend to the respective Governments, 
as the basis of a convention, a certain draft convention. 
It does not recite, as is tlie fact, that ''many of the eWe- 
gates had not received inst met ions from their Governments 
as to tlu^ attitude they slionid take on this subject 
[Beport British Ikdegates IH ifo], or that the delegates, 
in agreeing to recomnumd certain sihednled rides as the 
basis of a convention, contemplated further meetings or 
diplomatic discnsBion to decide its exact terms. Hiesc«p* 
farther meetings or discussions do not appear ' to- have 
taken place, so there is, at present, no ctwfainty that any 
foreign Power will agree to tlie terms it is proposed U> 
make compulsory on British citizens. 

Furth^, the rules , are supposed to carry out some 
agreement between shipowners and shippers. There has 
been considerable vagueness as to what this agreement is, 
and who has agreed to it. After certain rales had been 
discussed at The Hague in 1921, it was discovered th^^ 
certain gentlemen purporting to represent the whole' of the^ 
cargo interests did not do so, and they were repudiated by 
their supposed constituents. It is doubtful at present 
whether the Coasting Trade has been consulted^ or ite 
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eirciimstancdjs even -considered, by tlie diiftingiiished ship- 
owners wht> have purported to represent shipping. 

The ikiim&l Report of the Liverpool Steamship Qwners’ 
irffeociation for 1923, ?|^t p. 13, states, “The Rules are a new 
departure. They c(Astitute an International Code framed 
to secure, on certain points, uniformity ^in the interests of 
those engaged in international CQpiinerce. If the lawyers 
'of all nations will interpret them as they are uiiderstocjl- 
by 'the traders and^ sliipSwners of all nations, the Miles 
will serve a useful purpose ; but if the lawyers of each 
fiation seek to /ead Into the Rules the law^s and practices 
of their own country, the Jliiles will serve no useful purpose, 
as uniformity will not be established.’’ 

This is a terrifying prospect. Hoav are English judges 

and lawyers, bound to administer the English statute and 

cojnmon law, to ascertain liow “the traders and shipowners 

of all nations understand” an English Act of Parliament? 

For instance, in the very odd Article 6, recognising in 

circumstances very difficult to ascertain a bill of lading 

not conforming to the scheduled rules, but not negotiable, 

appears the phrase, “agreement in any terms as to his obli- 

gittion as to seaworthiness, so far as this stipulation is not 

contrary tb public policy.” How is an English Court to 

aseertain, as the Report suggests, wdiat “the traders and 

shipowners of all nations understand” b}’ this? Again, in 

Article 4 (4) “any reasonable deviation” is not to be 

deemed to be a breach of the contract of carrifige. What 

do the “traders and shipowners of all nations” understand 

to be covered by this? If a selection of them were 

separately asked what it meant, does anyone* suppose that 

anv uniform answer would result? 

>**' * 

We hope to have said suflficient to show that the pro- 
posed legislation requires the most careful attention of 
Parliament, not to say the reconsideration of those who 
think they have agreed to it. Tlxe proposed rules are full 
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<»f legal and are likely tu give riser to extensive 

and exj>eiisive litigation when individna! Hlii|MlwiierH and 
traders iind out to what various weil-ineaniiigijierHOnH have, 
without due eonsideration, connnilttal tliem. It woi^jk! 
lengthen this |>reface unduly to gothro 4 igh the rules in detail, 
Imt \xe take one intiianee. A very freqncud eominereial trans* 
atlion is t!u‘ (diaxter of a shij> hy a gcHnis-owiuT to carry 
,a whole cargo. If Tull of lading is issiuul to die. 
i^iarterer it is usually in effect o^ly a rec(U|)t, ntd. varying 
the^tenus of tlu^ charterparty. If the* c!hai1erer sells tlu^ 
goods afloat, lie may juiss the properly* by emiorsing ih«^ 
bill of lading to the pundiaser. The bill of lading will 
then bt*ronu' a contract of carrmge with the shipowner. 
The propi>si‘d rules (Article o| say, “The provisions of 
these rules shall not be applieabfc to charterparties, but if 
lulls of lading are issued in tlie (Mse of a ship under a 
eliarter|)aily they shall comply with the terms of 
rules.'’ Tlu' dtdiuition rd “contract of carriage’' only 
includes a bill of lading issued umier a charterparty “from 
the moment at whlidi siudi bill (d lading is negotiated.'’ 
Is it an offtuu'c fiu* a ship<m*ner to issue a lull (d lading, 
not in acTordanee with tln^ rules, to the ehartcuau*, which js 
not negotiated? Dot^s the hill of lading Ijecopu* illegal 
when the charterer iiegotiat(*s it? And if so, does^ the 
negotiation by the charttwer make the shipinvmu’ guilty of 
an offence in issuing it? What is “tin* umlerstatuiing of 
the trailers and shipownerH (d ail nations” about this, and 
what do ti» eminent legal authoritieB who arc introdin*ing 
the Bill mean on this point? 

Again, when,, the rules are enacted, under Article 5, 
the carrier may surrender his rights under them. 
the goods-owner surrender his rights xmder tfiem ? M not, 
why, this difference between the shipowner and shipiMw? 
If ‘lie can, what becomes of the compulsory character of 
the rules? 
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Tlie triitlF is that the vital commercial* question is not 
the clistribitiion of liability, but the freight to be charged 
"for it. There is a risk in all carriage by sea; that risk 
be insxired at a premium. If all the risk falls bn the 
shipowner, he will h^u^e to insure, and will want a higher 
freight to cover the costs of insurance. Ji all risk falls on 
the goods-owner he will liave to insure, abd will pay less 
freight because he is not paying in'" the* freight for insurance. 
When you have settled tl:^ division of liability, yon I«iy5 
not settled the freiglit payable, which will still in indivi- 
dual cases depend bargaining, though, in the long run, 
the average freight will reflect the incidence of liability. 

Should this work reach another edition, it may be 
necessary to consider in detail the rules, if any, enacted 
by Parliament. We sincerely hope, however, that the 
matter may remain as it now rests, on the bargaining of 
parties free to contract. 

T. E. 8. 

R D. IL 

20 April, 1923 . 



ADDENDA. 


Pages 39, 40, 42. The appeal in Ariadne Cr>. v. McKelvie has 
been dismis^erl in the House of Lorcls.^ 

Pago 96. Seaworthine.ts— competent master, not instructed in a 
paHietilar matter by owncT’s—sctj Standard Oil Co, v. Owners 
of fdan ttnrdffn^ (1923) Sc. L. T. 130. 


Page 108, fifotnote (<l). See also Lord Sumner, AM, 
Onfetv V. Casper, (1923) 14 LI. L. R. at p, 206. 


Nord- 


Pago 161. r/. The Sauiamaria, (1923) 14 LL L. R. 159. 

Page 320. footnote (o). See alw> the Merchant Shipping (Salvage) 
Act, 1916 (6 .A 7 Goo. V. c. 41). 

Pago 364. S(h:^ also Cniied. States Shijipifuj Hoard v. l)nrell, 

(1923) 28 (knn. Gas. 163; reversed in 1hi‘ i’ouri of Appeal on 
the point deciihal by the Judge Ih*1ow, hut new trial orilered 
on the question of prevention in fact. ^ 

Page 493, hdinjat Exchan tje Co. v, Kitajstey Ca.^ {1923*J , C, 236. 

{hierij m to the elfetd. of § 502 (i) and § 609 of the Alerelnint 
Shippitig Act, 1894, if the fir# was witliout the actual fault 
and privity of the owners, but only by the fault, or neglect of 
their wrvants ? The point ap|>arently was not raised, swkI on 
the facte found may have l>e©n Irrelevant, but seems to be 
materiig,! upon a dictum- at the lx>ttom of p. 245 of the Judg- 
ment 
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ALPHABETICAL GUIDE TO CASES. 

In the illustrations contained in the following pages an attempt has been 
made to lessen the labour of mastering the facts by using particular letters 
to represent particular characters in the case. Thus, except in a few 
cases where they obviously stand for places, A is always a shipowner, 
0 a charterer, G a consignee ; X is always the port of loading ; Z the port 
of discharge. 

A = shipowner. 

B =■ shipowner’s agent. 

C ~ charterer. 

D = charterer’s agent. 

E == captain. 

E = shipper. 

G = consignee. 

H 1 

j j’= indorsees of bill of lading. 

P = purchaser of goods shipped, 
g I = ships. 

Y unpaid vendor of goods shipped. 

W ™ agent of such a vendor. 

X = port of loading. 

Y == port of call, or of refuge. 

Z == port of discharge. 



CONTRACT OP APFREIGHTMMT. 


SECTION I. 


Nature and Construction ot the Conteact. 

Article 1 . — Nature of the Contract, 

When a shipowner or person having for the time the 
right as against the shipowner to make sncli an agree- 
ment, agrees to carry goods by water, or to furnish a skip 
for the purpose of so carrying goods, in retnrii for a sum 
of money to be paid to him, snch a contract is called a 
contract of affreightment, and the sum to he paid is 
called freight. 

When the agreement is to carry a complete cargo of 
goods, or to furnish a ship for that purpose, the contract 
of a&eightmeMt is almost always contained in a docu- 
ment called* a cliarterparty (a), the shipowner letting 


(a) As to stamps on charters, see 54 & 55 Viet. c. 39, ss. 15, 49-51; 
Appendix III. Charters made entirely abroad can be stamped ■within 
two months of their receipt in this country. The Belfort (1884), 9 P. I). 
215. Bills of lading made abroad need not be stamped at all. ^See 
post^ p. 457. 

Cliarterparty : in mediasval Latin, carta partita, an instr-ament 
■written in duplicate on a siTigle sheet and then divided by indented 
edges, so that each part fitted the other, whence the term “ mdmture 
only now^ used for this particular kind of shipping document ; th#'first nse 
given in the N. B. D. is in 1539. The phrase “ Chartre de freight on 
indenture ” is used as early as 1375. (Black Book of the Admiralty, 
Monumenta •Juridica, ed. Twiss, 1871, Vol. I., p. 136.) 

Formerly a charterparty was made by deed. “ A ebarterparty is 
.usually under seal.” (Chitty on Pleading, 1816, Vol. III., p. 93.) 
Still earlier, “ Charterpaxties ... are made before Notaries or 
Scrivenors,” Malynes, Lex Mercatoria (1686), p. 99. As late as 1830 
a report says that it was arranged “ that the defendant’s attorney 
should prepare^ a charterparty.” (Bead v. Rann, 10 B. & C. 439.) 
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BILLS OF LADING, 


[Art. 1 


tlie ship for the purpose of carrying, or undertaking to 
carry, the charterer hiring the shij) for such purpose, or 
undertaking to provide a full cargo. 

Such document is usually signed before an37; steps are 
taken under the contract if contains. 

When the agreement is to carry goods which form 
only part of the intended cargo of the ship, the contract 
of affreightment as to each parcel of goods shipped may 
also he expressed in a charterparty, but is more usually 
evidenced by a document called a hill of lading (6), 
which serves also as a receipt by the shipowner, acknow- 
ledging that the goods have been delivered to him- for a 
certain purpose. A bill of lading is rarely signed until 
some steps have been taken in jDursuance of the contract 
it evidences. 

By the custom of merchants indorsement of the bill of 
lading may pass the property in the goods, for the ship- 
ment of which it is a receipt; and by statute such an 
indorsement will also confer on the indorsee the same 
rights and liabilities as if the contract evidenced in the 
bill of lading were originally made with him (c). 

The charterer with whom the shipowner enters into 
the contract of affreightment may intend to supply the 
cargo himself. In this case, when the cargo is shipped, 
a bill of lading will almost always be signed, which is 
usually, while in the hands of the charterer, •merely a 
receipt for the goods, but which may be evidence of a 
contract adding to or varying the contract between them 
contained in the charterparty [d). 

Or the charterer may intend to enter into sub- 
contracts of carriage with other shippers, who provide all 
or part of the cargo. In this case, as each shipper ships 


{h) Also once called a hill of loading; the first use given in the 
N. B. D. is in 1599. A bill of lading, like a charterpart;^ used to be 
by “Indenture.” See an example of 1538 (“This bylle indented and 
made, etc.”) in Marsden, Select Pleas of the Admiralty Court (Selden 
Society, 1892), Vol. I., p. 61. 

(c) See Section V., postf Articles 57, 58, 75, 

(d) See Article 18, post; and Rodocanachi v. Milhurn (1886), 18 
Q. B. D;67. 
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liis goods, a bil] of lading will be signed, eYidencing a 
contract between the shipper on the one hand, and, 
according to circumstances, the shipowner or charterer 
on tli§ other, but usually the shipowner. Sncli contract 
will be independent of the contract contained in the 
charterparty, except in so far as it expressly incor- 
porates it (e). 

Note. 1 . — A form of contract came into use many years 
ago on the Danube called a Berth-note. It varied in form 
very much, but was intended by the brokers who invented it 
to free them from liability for freight and demurrage, while 
giving them the right to engage cargo for the ship at a 
profit. A singularly involved specimen of this document 
came before the Court in 8.S. Roiherjield v. Tweedy (/), 
and was held to make the broker a charterer. Ships in the 
Australian trade are put on the berth by loading brokers, 
whose rights and duties are not very’ clearly defined (< 7 ). 

In coal-ports a form of contract called a Colliery Guarantee 
has for years been in constant use. The charter provides 
that the ship shall be loaded in accordance with the colliery 
guarantee. The charterer then obtains from the colliery who 
are to supply the cargo a contract to load the ship on certain 
terms; this guarantee is sometimes addressed to the 
charterer, sometimes to the shipowner (h). These trans- 
actions are usually treated by the Courts as a contract 
between shipowner and charterer that the charterer shall 
load the ship in* accordance with the terms of the colliery 
guarantee f but in some cases the documents appear to 
amount to an acceptance by the shipowner of the liability 
of the colliery in substitution for that of the charterer. 
Questions also arise as to how much of the colliery guarantee 
is incorporated in the charter. In Weiry. Pirie ( 1 st case) (k), 
the arbitration clause in the guarantee was held to be incor- 
porated in the charter; but on a different charter in Glink v. 


(e) See Articles 18, 19 post. 

(/) (1897), 2 Com. Cases, 84. 

(g) See Nitrate Producers Co. v. Wills (1905), 21 Times L. Bi. 699 
(H. L.). 

Qi) As to Wbat is good tender of a colliery guarantee, see Dobell v. 
Green, (1900), 1 Q. B. 526. As to loading on terms of “ usual colliery 
guarantee ” at Grimsby, see Shamrock S.S. Co. y. Storey (1899), 5 Com. 
Cases, 21. 

(i) Monsen y. Macfarlane (1895), 2 Q. B. 562; Thorman y. Bowgate 
S.S. Co., (1910) 1 K. B. 410. 

(&) (1898), 3. Com. Cases, 263. 
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EFFECTS OF 


[Arts. 1, 2 


Hichie Borman (Z), the arbitration clause w^as held not to be 
incorporated, as also in a case in which the charterers 
repudiated the charterparty (in). 

Note 2. — A contract may be of such a nature as that one 
party may be entitled to perform his obligations under it 
vicariously (nj, or it may be of such a nature that he must 
perform them personally (o). A charterparty, as regards the 
shipowner’s obligations, is of the latter class (p). It follows 
that if a man contracts as ‘‘ owner ” to provide a ship or 
ships under a charterparty he will, in the absence of any- 
thing in the charter to indicate the contrary, be bound, and 
entitled, to provide his own ship or ships, and cannot, and 
need not, provide a ship he has chartered (g). A common 
alternatwe form is to contract as “ Freight contractor,” or 
“ Chartered owner,” or Disponent,” in which case char- 
tered ships may or must be provided (r). 


Article 2 . — Nature and Effect of a Charterparty. 

A charter may operate as a denaise or lease of the ship 
itself, to which the services of the master and crew may 
or may not be siiperadded. The charterer here becomes 
for the time the owner of the vessel; the master and 
crew become to all intents his servants, and through 
them the possession of the ship is in him (s). 


{1) (1898), 3 Com. Cases, 275. 

(m) Weir v. Pirie (2nd case) (1898), 8 Com. Cases, 271. 

(n) British Wagon Co. v. Lea (1880), 5 Q. B. B. 149. Sncli a 
contract is sometimes said to be “ assignable,” a word more accurately 
limited to the right to transfer the rights, not the obligations, of a 
contract. 

(o) Kemp V. Baerselmann, (1906) 2 K. B. 604. 

ip) Dimech v. CorJett (1868), 12 Moo. P. C. 199 at p. 223; Lord 
Denman, C.J., in Humble v. Hunter /1848), 12 Q. B. at p. 317; 
Fratelli Sorrentino v. Buerger, (1915) 3 K. B. 367. In the last case 
th& shipowner succeeded because upon the facts it was found that he- 
was reaciy to perform personally and not vicariously. See also Isaacs 
V. McAllum (1921), 3 K. B. 377. 

(g) Cf. Alquife Mines v. Miller, Lloyd’s List, 13th May, 1918. 

(r) Of. Phosphate. Co. v. Rankin (1916), 21 Com. Cas, '248. So also 
if the contract is by ” agents or owners ” of ships to be named; Cork 
Gas Co. V. Witherington (1920), 36 T. L. B. 599. 

(s) Sandeman v. Scurr (1866), L. B. 2 Q. B. 86, 96. The language 
in the text is that of Cockburn, C.I. Lord Esher in Baumvoll v. 
Gilchrest, (1892) 1 Q. B. at p. 259, prefers to put it thus : — ” the- 
question ’ ’ (yrhether an owner was liable for acts of thCc captain of his- 



Art. 2] 


GHARTERPAETIES. 


5 


Or it may be tliat all that the charterer Acquires hy 
the charter is the right to ha^e his goods coiiTeyed by a 
particular vessel, and, as subsidiary thereto, to have the 
use of the vessel and the services of the owner’s master 
and crew. In this case, notwithstanding the temporary 
right of the charterer to have his goods loasded and con- 
veyed in the vessel, the ownership and also the possession 
of the ship remain in the original own^r, through the 
master and crew, who continue to be his servants. 

If the owner’s master, by agreement of the owner and 
charterer, acquires authority to sign bills of lading on 
behalf of the latter, he nevertheless remains in all other 
respects the servant of the owner, and such agreement 
may not free the owner from liability to a third pax’ty on 
hills of lading signed by t^e master (t). 

Note . — The modern tendency is against the construction 
of a charter as a demise or lease (u). Nearly all the cases 
of demise are old cases, and their authority has been some- 
what shaken by modern decisions. But each case must 
turn on the particular terms of the charter. The chief 
results of the construction of a charter as a demise would 
be : (1) that the owner, being out of possession, would have 
no lien at common law for the freight due under the charter; 
(2) he would not be liable to shippers, even if they did not 


ship) “depends, where other things are not in the way, upon this: 
whether the owner has by the charter, where there is a charter, parted 
with the whole possession and control of the ship, and to this extent, 
that he has given to the charterer a power and right independent of him, 
and without, reference to him to do what he pleases with regard to the 
captain, the crew, and the management and employment of the ship- 
That has been called a letting or demise of the ship. The right expres- 
sion is that it is a parting with the whole possession and control of 
the ship.” Cf. per Lopes, L.J., at p. 261. This view is approved hy 
the House of Lords in the safne case; (1893) A. C. 8. Cf. BlsoWehner 
V. Dene S.S. Co., (1905) 2 K. B. 92. 

(t) Sandeman v. Scurr (1866), L. E. 2 Q. B. 86, 96; v. 

Gilchrest d- Co., (1893) A. 0. 8; Manchester Trust v. Furness ^ Withy d 
‘Co., (1895) 2 Q. B. 639 (C. A.); and see Article 18. 

fw) “ It is very rarely that a charterparty does contain a demise of a 
ship.” Vaughan Williams, L.J., Herne Bay Co. v. Hutton, (1903) 2 
‘K. B. at p. 689. The influence of the older system of demise survives 
in phrases still used, e.g., in the provision as to “redelivery” in a 
time charterparty, under which the ship in fact is at all times in the 
possession of the shipowner. Cf, Italian State Railways v. Mavrogor- 
datos, (1919) 2 K. B. 805. 
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EFFECTS OF 


[Art. 2 


know of tile charter, or to the charterer, for acts of the 
master and crew (t?); (3) the master would be the agent of 
the charterer, so that delivery to him of goods bought by the 
charterer would, unless the bill of lading was made deliver- 
able to shipper or order, divest the unpaid vendor’s right of 
stoppage in tmnsiiiL Under a charter not a demise, the 
master would be a mere carrier, and not the charterer’s 
agent, and the right of stoppage would remain (x). (4) If 

a chartered ship earned salvage, the salvage reward would 
go to the charterer if the charter were a demise (y) ; to the 
owner if the charter were not a demise (;^). (5) Under a 

charter by demise the charterer would have the benefits 
conferred on an “ owner” by sects. 502 and 503 of the 
Merchant Shipping Act, 1894 (a); under a charter not by 
demise the charterer who himself contracts as carrier by a 
bill of lading would not have those benefits. (6) Where 
statutory duties are imposed on the ‘‘ owner” of a ship, 
such as the duty of paying for the burial of cattle washed 
ashore from a ship or wreck, in the absence of express pro- 
visions in the charter, the charterer would be liable if the 
charter w’ere a demise, the owner if it were not (h). Lord 
Esher’s judgment in * Baumvoll v. Oilchrest (7'o. (c) 
suggests that the true distinction between the two classes 
of charter is whether the owner has for the time parted 
with ” the wdiole possession and control of the ship.” 

I. Cases in which a charter has been held not to be a 
demise. 

r 

Case 1. — A. chartered a ship to C., to sail to 'X., and load, 
from C.’s agent there, cargo to be stowed at merchant’s risk and 
expense. The captain to sign bills of lading if required at any 
rate of freight without prejudice to the charter. 

At X. goods were shipped by shippers who knew nothing of the 
charter under a bill of lading signed by the master. 


(v) Cf. Baumvoll v. Gilchresi c6 Co., (1893) A. C. 8. 

(x) Berndtson v. Strang (1868), L. B. & Gh. 688; Ex parte Rosevear 
China Clay Co. (1879), L. E. 11 Ch. D. 660. Vide post, Articles 68, 69. 
iy) Elliott Tug Go. v. Admiralty, (1921) 1 A. C. 137. 

(z) Vide post, Article 121. 

(a) The Steam Hopper No. 66, (1908) A. C. 126. 

(h) Cf. The Steam Hopper No. 66, (1908) A. C. 126 ; Trinity House v. 
Clark (1815), 4 M. & S. 288; post, p. 9. On the liability of a ship 
in rem for a collision, when the charter amounts to a demise, see The 
Tasmania, (1888) 13 P. B. 110; and Article 122, post. On the personal 
liability of the owner of a ship proceeded against in rem, see The 
Dictator, (1892) P. 304. 

(c) (1892) 1 Q. B. 263; (1893) A. C. 8. 
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Heldj that A. had not parted with the possession* of the ship; 
that the master Was still A.’s servant, and that his signature to 
a bill of lading bound A. That the stowage of goods was by a 
stevedore appointed by the charterers, though ultimately paid 
by the owners, made no difltei*ence (d). 

Cah 2. — A. entered into a charter with C. that his ship being 
staunch, “ and so maintained by owners shall be placed under the 
direction of the charterer ’’ for conveyance of goo3s within speci- 
fied limits. “ The steamer to be let for the sole use of charterers 
and for their benefit for six months. . . . Charterers to have 
whole reach of hold and usual places of loading, room being 
reserved to owners for crew. , . . Captain to use dispatch in 
prosecuting voyage, and crew to render customary assistance in' 
loading; captain to sign bills of lading . . . and to follow the 
instructions of the charterers as regards loading . . . coals at 
cost of charterers, owners finding all ship’s stores, and paying 
crew’s wages . . . captain to furnish charterers with log and to 
use sails, wheh possible to save coals . . . vessel to be returned at 
end of period by charterers.” 

As a fact, A. paid the mast^ and crew. 

Heldj that there was no demise ; and that A. was still respon- 
sible for acts of the master and crew, both to the public and 
to C. (e). 

Case 3. — A., registered as the “managing owner” of a ship 
under the Merchant Shipping Acts, made an agreement with E., 
the master, that E. should take the ship wherever he chose, 
shipping whatever cargo he thought fit, engaging the crew, and 
paying A. one-third of the net profits. A. under this agreement 
had no control over the vessel. E. made a charter, which A. 
knew nothing about^ with C., “ between E., master for and on 
behalf of the owners.” Held, that this arrangement did not 
amount to a demise to E., but that A. still remained liable to 
the public as “hian aging owner” (/). 

Case 4.— C. hired a steamer for the day from A., who sent him 
this memorandum : “I note that the S. is engaged to you for X. 
for May 28, at hire per day of £5, your party not exceeding fifty 


(d) Sandeman v. Scurr (1866), L, E. 2 Q. B. 86. If A. had parted 
with the possession and control of the ship, he would not have been 
bound by the acts of a master who was not his servant, even to 
shippers ignorant of the charter. BaumvoU v, Gilchrest, (1892) 1 Q. B. 
258; (1893) A. C. 8. But a* clause that the captain in signing bills of 
lading shall be the charterer’s servant, will not free the owner from 
liability on such bills of lading to shippers ignorant of tj^e clause. 
Manchester Trust v. Fumm, Withy £' Co., (1896) 2 Q. B. 539 (C. A.). 
Steel V. Lester, vide post, is explained in that case by Lopes, L.J., 
(1892) 1 Q. B. at p. 261, as turning on the owner’s appointment of, 
and power of dismissing, the captain. 

(e) Omoa Coal and Iron Company v. Huntley (1877), 2 C. P. D. 464. 
(/) Steel V. Lester (1877), 3 C. P. D. 121 ; cf. Associated Cement 

Co. V. Ashton, (1916) 2 K. B. 1 ; see also Christie v. Lewis (1821), 2 
B & B. 410, and SaviUe v. Campion (1819), 2 B. & Aid. 503: and 
compare with Newberry v. Colvin (1632), 1 01. & P. 283. 
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persons.^’ A, employed and paid tlie master and crew who 
navigated the vessel. Held^ that C. had no such exclusive posses- 
sion as to justify him in expelling a stranger who came on board 
by consent of the captain, though he could sue A. for breach of 
contract (g). 

II. Cases ill wliicli it was held that the charter 
araoiinted to a demise. 

Case 5. — A. by*' deed appointed E. to command a ship on a 
certain voyage, paying a certain freight to A. and retaining the 
surplus for himself ; A. had a super-cargo on board with power to 
supersede E. if he misconducted himself. By another instrument 
E. was to be paid wages by A. The deed or charter was made 
bond fide, and persons who shipped goods were aware of it. Held 
(by the House of Lords), that E. was owner of the ship pro 
tempore, and was alone liable to shippers on the bill of lading (Jx). 

Case 6. — A. had purchased a ship for the purpose of selling it 
to C. under an agreement which provided for payment of part of 
the purchase-money down, and pairt at the expiration of a charter 
of the same date. Under this charter A. agreed to let and C. to 
hire the steamer for four months, the charterer to provide and 
pay for provisions and wages of captain, officers, engineers, and 
crew ; owner to pay insurance and maintain steamer in an 
efficient condition during service; charterers to provide and pay 
for coal, port-charges, pilotage, etc. Payment for use and hire of 
vessel at rate of £750 per calendar month, hire to continue until 
delivery of ship to owners, unless lost. Owner has option of 
appointing chief engineer, to be paid by the charterers. Owner 
to have lien on cargoes for freights due under charter. 

C, appointed and paid captain, officers, and crew ; A. appointed 
chief engineer. A. was registered as owner and panaging owner. 

Held, that A. had parted with the possession and control of 
the-v'essel, so that he was not liable to shippers ignorant of the 
charter on bills of lading signed by the master (i). 

Case 7. — A. chartered a ship to C. “ to be placed under the 
direction of to be employed within certain limits as ordered 
by C. “ The said steamer is let for the sole use of C. and for his 
benefit for three or moi'e calendar months at C.’s option, he 
havLig the whole re^ch and burden of the vessel, freight payable 
till the vessel is again returned by C. C. to supply coals and pay 
all wages, expenses, etc., except insurance. The vessel to be 
delivered up to A. on the termination of the charter, in the same 
good order and condition as when delivered.” Held, to amount 
to a demise of the ship to C. (k). 


(a) Dean v. Hogg (1834), 10 Bing. 345; cf, Herne Bay Go, v. Hutton, 
(1903) 2 K. B. 683; see also Lucas v. Nockells (1828), 4 Bing. 729. 

(?i) Newberry v. Colvin (1832), 1 Cl. & E. 283. 

(i) Baumvoli v. Gilchrest, (1893) A. C. 8. See Article 18, infra,. 
and Belcher v. Capper (1842), 4 M. & G*. 502. 

(fc) Meiklereid v. West (1876), 1 Q. B. D. 428. 
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Case 8. — A. “granted and to hire and freight let*’ his ship to 
•the Crown for transport for three months, and afterwards for so 
long as required. The master and crew were employed and paid 
by A* Held, that the Crown was temporarily owner, so that A. 
was not liable for light dues to be paid by “ the owners of ships ” ; 
and 1?hat the master and crew were only employed by A. to enable 
the Grown to enjoy its ownership to the best advantage (0* 


Article 3 . — The Bill of Lading. 

A bill of lading is a receipt for goods shipped on board 
a ship, signed by the person who contracts to carry them, 
or his agent, and stating the terms on which the goods 
were delivered to and received by the ship. It is not the 
contract, for that has been made befox^e the hill of lading 
was signed and delivered, Ibut it is excellent evidence of 
the terms of the contract (m). 

The terms of the contract may also be gathered from 
the charter, where there is one and either some or all of 
its terms are expressly incorporated in the bill of lading, 
or where the charterer is also the shipper, in which latter 
case the hill of lading as between charterer and ship- 


{l) Master of Trinity House v. Clark (1815), 4 M. & S. 288. This 
case, as also Frazer v. Marsh (1811), 13 East, 238, and Hutton v. 
Bragg (1816),* 7 Taunton, 14, have been so much distinguished and 
doubted, especially in Christie v. Lewis (1821), 2 B. & B. 410, and 
Sandeman v. Scurr (1866), L. B. 2 Q. B. 86, that they cannot be 
considered of much authority. Lord Ellenborongh’s language in Frazer 
v. Marsh, laying stress on the loss of “ control and possession ” by 
the owmer,,is however cited with approval by Lord Esher in Baummll 
V Gilchrest, (1892) 1 Q. B, at p. 269; and by Lord Hersehell, ' (1893) 
A. C. at p. 18. The old style of “ granting to hire and to freight 
let ” has dropped out of charters, and the modern form of charter! It 
is mutually agreed bet'ween A., owner of the S.^ and C., that the 8. 
shall proceed to X. and thftre load a cargo,” can rarely, if ever, be 
construed as a demise. Some American charters are made by deed, 
and run that the parties to the deed “ covenant and ag^ee in the 
freighting and chartering of the vessel,” and the charterer ‘^covenants 
to charter and hire,” but the whole frame of the charter shows that 
no demise is intended. Some charters go so far that the owner only 
contracts “ to provide a screw steamer,” of a certain class and tonnage, 
for a certain voyage. If the charter does amount to a demise, the 
hirer will not be liable for damage to the ship through the act of God 
without his negligence. Smith v. Drummond (1883), 1 C. & E. 160. 

(w) Per LordBramwell in Setvell v. Burdick (1884), 10 App. C. 105 
When indorsed, it is the only evidence; vide post, pp. 56, 62. 
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owner is nlnally merely a receipt (n); from tlie mate’s 
receipt (o), shipping-cards {2^), placards, or liandbills {q)' 
announcing tlie sailing of tlie ship, advice-notes^, dr 
freight-notes (r) ; or from imdertakiiigs or warranties 

hy the broker, or other agent of the carrier (.^). 

• 

Note 1. — There is no definition of “ bill of lading” either 
in the Bills of Lading Act, 1855, or in any other of the 
various Acts of ^Parliament in which the phrase is used. 
The older form of a bill of lading always began, ” Shipped 

on board the But for many years, especially by the 

big lines, a form beginning ” Eeeeived for shipment on 
board the ” has been employed. Considerable dis- 

cussion as to the desirability of the latter form, especially 
from the point of view of bankers making advances on 
shipping documents, has taken place in recent times. In 
The Marlborough Hill (t) it was held by the Privy Council 
that a document in this form was a “bill of lading” 
within the meaning of that phrase in § 6 of the Admiralty 
Court Act, 1861 (u), and we think there can be little doubt 
that a similar decision would be given under the Bills of 
Lading Act, 1855 (x). 

Note 2. — Shippers are usually well aw’are of the terms on 
which goods are shipped in any regular line or trade, as the 
bills of lading are printed and sold by firms of stationers, 
the particulars of the- goods being filled in by the shippers 
themselves, who then leave them for signature at the office 
of the broker of the line. The judgment of Hellish, L.J., 
in Parker v. South Eastern Railivuy Co. (?/),'" ip, its assump- 


(n) Vide post, Articles 18, 19; and see Rodocanachi v. Milburn (1886), 
18 Q. B. D. 67. 

( 0 ) De Clermont v. General Steam Nav. Co. (1891), 7 Times L, B. 
187. 

{pYPeel V. Price (1815), 4 Camp. 243. 

Iq) Phillips V. Edwards (1858), 3 H. & N. 813. 

(f) See Lipton v. Jescott Steamers (1896), 1 Com. Cases, 32; where 
the terms of a bill of lading were made part of the contract by 
references to it on advice-notes and freight-notes. 

{s) Run^quist v. Ditchell (1800), 3 Esp. 64. 
it) (1921) 1 A. C. 444, 

(u) Now repealed by the Administration of Justice Act, 1920. 

(a;) But see judgment of McCardie, J., in Diamond Co. v. Bourgeois 
(1921), 3 K. B. 443. The C. A. has held that on a contract for sale 
of goods c.i.f., where a bill of lading in the form “Eeeeived for ship- 
ment ” is the only one issued by a well-known line, such a document 
is a good tender under the contract of sale; Weis v. Produce Brokers 
Co. (1921), 87 li. J. E. B. 472, 
iy) (1877), 2 C. P. D. 422. 
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tion that a person taking a bill of lading mnst necessarily 
be bound by all* its terms, for he knows that the contract of 
carriage is contained in it, seems a little too' sweeping in 
view of the actual course of bn^ness. Modern bills of 
ladir^ contain “ a long list of excepted perils, exemptions 
from and qualifications of liability, printed in type so 
minute, though clear, as not only not to attract attention to 
any of the details, but to be only readable by persons of 
good eyesight.” # 

A question may therefore arise whether the bill of lading 
really represents the terms of the contract to which tb^ 
shipper agreed, as where it contains in small print very 
unusual clauses. Thus, in Crooks v. Allan {z), Lush, J., in 
delivering judgment, said: “ If a shipowner wishes to intro- 
duce into his bill of lading so novel a clause, as one exempt- 
ing him from general average contribution ... he ought 
not only to make it clear in words, but also to make it 
conspicuous by inserting it m such type and in such part of 
the document that a person of ordinary capacity and care 
could not fail to see it. A bill of lading is not the contract, 
but only evidence of the contract, and it does not follow that 
a person who accepts the bill of lading which the shipowner 
hands him, is necessarily and without regard to circum- 
stances bound to abide by all its stipulations.” 

So in Lewis v. M'Kee (a) the captain was held not affected 
by a restrictive endorsement on a bill of lading, to which his. 
attention was not called, and, semble, which he could not 
ordinarily and reasonably be expected to see. 

But when ^ shipowner has for yo^rs used a bill of 
lading in ascertain form a shipper who agrees to accept it 
will be bound by its terms, especially if he has himself 
shipped goods under it before (b). 

The same principle governs the effect of the restrictive 
stamps s£)metimes affixed in London to bills of lading for 
parts of a journey, for which one through bill of lading has 
already been signed (c). The question is similar to* that 
raised in the “ cloakroom cases,” which are fully discussed 
in Watkins v. By mill (d). There would be two questions of 


(z) (1879), 5 Q. B. B. 38, at p. 40; and see Rodocanachi v. Milburn 
(1886), 18 Q. B. D. 67. See also the remarks of Hamilton, J., in 
Whinnev v. Moss S.S. Co. (1910), 15 Com. Gas. lU at pp. 122, 123. 

(a) (1868), li. B. 4 Ex. 68. 

(h) Armour v. Walford (1921), 27 Com. Gas. 37. 

(c) Vide post, Article 22. 

(d) (1883), 10 Q. B, D. 178. See, as to passenger tickets Acton v. 
Castle Mail Go. (1895), 1 Com. Cases, 135, and Marriott v. Yeoward^ 
(1909) 2 K. B. 987. 
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fact for the ^ury : (1) Was the shipper actually aware of the 
particular clause or stamp? (2) If not, \vere reasonable' 
means taken to inform him of it, and would a reasonable 
man have been aware of it? While a shipper who has 
shipped under a particular form of bill of lading for some 
time without objection would be treated as bound its 
terms, it weuM certainly be advisable for a shipowner to 
give him notice of any change in that form (e). 

In Richardson v. Rowntree (/) the House of Lords 
approved questions left to the jury as follows : (1) Did the 
eplaintif! know that there was writing or printing on the 
ticket ? (2) Did she know^ that such writing or printing con- 

tained conditions relating to the terms of the contract of 
carriage? (3) Did the defendants do what was reasonably 
sufficient to give the plaintiff notice of the conditions? 


Article 4 . — Effect of Illegality on a Contract of 
Affreightment , 

Where the contract of affreightment cannot be per- 
formed without a violation of English law, as it stands 
at the date the contract is made (y), it is void, whether 
the parties knew of the illegality or not when it was 
entered into {It), 

Kb to the effect of war between Great Britain and a 
foreign power ixpon contracts between British# and enemy 
subjects, see Note at the end of this Article. 

If performance is made impossible by a change in the 
English law the contract is discharged (r). 


(e)*^For a case arising from changes in the usual form of bill of 
lading, see De Cdermont v. General Steam Nav. Co. (1891), 7 Times 
L. B. 187. 

(/) (1894), A. 0. 217. Cf. Cooke v. Wilson, (1916) 85 L. J. K. B. 
888 ; Hoo^ v. Anchor Line, (1918) A. C. 837. 

(g) If it becomes illegal by a subsequent change of the law, the 
contract is not void but its obligations are discharged by impossibility of 
performance. See Note to Article 30, infra. 

{h) Esposito V. Botcden (1857), 7 E. & B. 763; see also Barker v. 
Hodgson (1814), 3 M. & S. 267, 270; Atkinson v. Ritchie (1809), 10 
East, 530, at p. 635. Cf. also Mahmoud v. Ispahani (1921), 2 
E, B. 716. 

(i) Baily v. de Crespigny (1869), L. E. 4 Q. B. 180. See Note to 
Article 30, p. 112, infra. 



Art. 4] ILLEGALITY. B 

An Englisli ^contract to perforin an act in a foreign 
country is invalid in so far as tli© performance is 
nnMwfnl by tlie law of the country in question (i). 

^here a contract can be performed in two ways, one 
of which is legal and the other illegal, it will not be 
avoided (Z) unless there is an intention to 'perform it in 
the way known to be illegal (m). 

Case 1. — An Italian ship was chartered by an Englishman to 
carry wheat from Unssia to England; before the ship arrived at» 
the Russian port war was declared between. England and Russia, 
and so continued up to the day when the lay-days for loading 
would have expired. JSeld^ that the declaration of war made 
commercial intercourse between England and Russia illegal, and 
that the contract was therefore dissolved by English, law (n). 

Gase 2. C. chartered in France A.’s ship to load pressed hay 
in France and proceed direct to London, “ all cargo to be brought 
and taken from ship alongside.” C.’s agent told the captain 
that the hay was to be landed at a particular wharf in London, 
and the captain assented. At the time of making the charter, 
the import of French hay into England was illegal by English 
law, though neither party knew of it. On arrival at London, 
when landing at the proposed wharf was found illegal, after 
eighteen days’ delay beyond the lay-days, C. unloaded the hay 
‘ ‘ alongside ship ’ ’ for export in another vessel ; this proceeding 
was not illegal. To an action by A. for demurrage, C. pleaded 
that the contract was void for illegality. Held, that the contract 
could be, and had been, performed legally, by taking the hay 


(k) Ralli Y*Compania Nav’eira, (1920) 2 E. B. 287. This agrees with 
the decisions in Ford v. Cotesworth (1870), L. R. 5 Q. B. 544, and 
Cunningham v. Dunn (1878), 3 G. P. I). 443 ; but they might also, in 
modern times, be treated as examples of an undertaking to load or 
discharge in a reasonable time; the charterer’s undertaking in such a 
contract is» merely to do his best to overcome obstacles (cf. Article 132, 
infra), the difficulty created by the foreign law is merely an obstacle, 
and its cause immaterial. Older cases like Blight v. Page (1801), S 
B. & P. 295, Barker v. Hodgson (1814), 3 M. & S. 267, and Sjoerds v. 
Luscomhe (1812), 16 East, 201, wffiich are in conflict with the text 
above, must now be regarded as examples of the old and rigid rule of 
Paradine v. Jane (1647), Aleyn 26 (see Note to Article 30, infra), and 
treated as obsolete. 

(?) Waugh v. Morris (1873), L. R. 8 Q. B. 202; The Teutonia (1872), 
L. R. 4. P. C. 171; Haines v. Busk (1814), 1 Marshall, 191. 

(m) Heslop v. Jones (1787), 2 Chit. 550. See also Cnnard v. Hyde 
(1858), 27 L. J. Q. B. 408; and Wilson v. Rankin (1865), L. R. 1 
Q. B. 162, in which the plaintiff was held to have no illegal intention, 
and Gunard v. Hyde (1869), 29 L. J. Q. B. 6, in which he was held 
guilty. 

(n) Esposito V. Bowden, vide supra. See also Avery v. Bowden — 
Reid V. Hoskins (1856), 6 E. & B. 953. 
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alongside foi^ 'exportation, and, as there was no evidence of inten- 
tion to perform it illegally with knowledge of'" its illegality, it 
was nob void, and C. was liable for demurrage (o). ^ . 

Case 3. — A Prussian ship was chartered to call at an English 
port for orders “to proceed to any safe port in Great Britaifi or 
on the continent between Havre and Hamburg.” She received 
orders at Falmouth, on July 11, to proceed to Dunkirk; on 
July 19, before she had reached Dunkirk, war broke out between 
France and Prussia, Held, that the contract was not dissolved, 
as the charterer oould name some safe port within the charter 
limits, not being French, at which the charter could legally be 
j)er formed (p). 

Note. — Conimcts with Enemies. 

I. .The test of enemy status, for the purpose of this 
matter, is not nationality but domicile. An enemy is one 
who resides or carries on business within the enemy 
territory (q). 

II. Any contract entered int6 after the outbreak of war 
between a British subject and an enemy is absolutely void 
for illegality unless made with the clear permission or licence 
of the Crown (?■'). 

III. As regards contracts entered into between a British 
subject and an enemy before the outbreak of war most of the 


(o) Waugh v. Morris (1873), L. R. 8 Q. B. 202; see also Cargo 

Argos (1873), L. B. 5 P. C, 134, where illegality by French law, 

equivalent by English law to impossibility in fact, was met by the 

suggestion that the charterer might unload “ alongside,” and so act 

legally. (But see now Malli v.' Compania Naviera <1920), 2 K. B. 

287). The avoidance must be limited strictly to the '^icts rendered 
illegal. Thus, in Storer v. Gordon (1814), 3 M. & S. 308, where a ship 
was chartered to deliver an outw^ard cargo on payment of freight, and 
carry home cargo, the seizure of the outward cargo by the Government 
before delivery was held to absolve the charterer from payment of 
freight, but not from the liability to load a return cargo. Seizure by 
revenue ofdcers will be primd facie proof of illegality of voyage, without 
proving actual condemnation. Blanch v. Solly (1818), 1 Moore, 531. 

(p) The Teutonia (1872), L. B. 4 P. C. 171. 

(q) Porter v. Preudenherg , (1915) 1 K. B. 857. Cf. Scotland v. 
8. A. Territories, Ltd., (1917) 33 T, L. B. QSS. The distinction, how- 
ever, is not always carefully preserved. In Porter v. Freudenberg , in 
passages where an enemy’s right to sue in our courts is discussed, 
“ enemy” is used in the sense of nationality,’ not in that of domicile. 
It is laid down (and the rule is an old one) that an enemy may sue if 
he be within the realm by the licence of the King. If so, though he is 
”an enemy” by test of nationality, he may not, and in nearly all 
cases will not, be so by test of domicile. So in Shaffenius v. Goldberg, 
(1916) 1 K. B. 284, the plaintiff was not an ” alien enemy ” on the 
test of domicile, but solely on that of nationality. 

(f) The Hoop (1799), 1 C. Bob. 196; WilUson v. Patteson (1817), 
7 Taunt. 439. Contrast Shaffenius v. Goldberg (uhi supra). 
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questions that arise have now been more or fess settled, 
(i.) A cause of action that before the war has accrued upon 
such ja contract to the enemy is not destroyed by the outbreak 
of war, but the enemy’s right to sue in the British Courts is 
suspended until after the end of the war (s). In a case 
where the enemy was rather an artificial and not very hostile 
‘ ‘ enemy, ’ ’ the Courts treated this rule as a matter of defence 
open to the British subject, which be could waive, and 
thereby remove the enemy’s disability (t).* It can hardly 
be supposed that such complaisance by a British defendant 
in a suit by a resident in Germany w'ould in the late war 
have had the same result. An exception to the rule arises 
in the case of an enemy within the realm by the licence of 
the King [u). (ii.) On a cause of action that on such a 

contract lias accrued to a British subject he may sue the 
enemy during tlie w’ar, provided he can serve him with a 
writ under the rules of practice (s). The enemy so sued may 
appear and defend, and may also appeal against any decision 
that is given against him (s). (iii.) The obligation of either 
party under such a contract to do anything during the war in 
performance of it ceases (a?), (iv.) The chief difficulty, in 

regard to this topic, arises in regard to contracts, the terms 
of which, as to time of performance, would impose duties 
of performance after the war has ceased. All duty of per- 
formance during the war having disappeared under the last 
mentioned rule, to what extent does the duty of performance 
survive, or revive, after the ivar is ended? The question is 
commonly put in the form — “ Is the contract dissolved or 
only suspended^ ” In this question suspended” means 
“ temporarily cancelled,” and not “ postponed.” And the 
question feally means — “ Is the contract dissolved or not?” 
For the alternative, or suspended,” only means that 
performance is for the time impossible though the con- 
tractual obligation is not dissolved. 

The answer to the question depends on the particular 
circumstances of each case. The contract may be dissolved 
upon one, or more, of three grounds: — (i) because cessation 
of performance during the war will involve so radical an 


{$) Porter v. Freudenherg {uhi supra). 

(t) Janson v. Driefonteini (1902) A. C. 484. 

(u) porter v. Freudenherg (uhi supra ) ; Sliaffenius v. Goldherg (ubt 
supra). This may be a real exception in some cases (e.g., where a 
plaintiff is carrying on business in an enemy country but is resident in 
the realm by licence), but in most cases, as is pointed out in foot- 
note (q), supra, is only an apparent exception; on the test of domicile, 
such a plaintiff is not an ** enemy.” 

(a;) Esposito v. Bowden (1857), 7 E, & B. 763. 
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alteration in the whole substratum of the contract that to 
perform it when performance again becomes possible will be 
to carry out a new and different contract (ij) ; this is nierely 
an illustration of the discharge of contract under the doctrine 
discussed on p. 112 in the Note to Article 30; (ii) b^’ause 
the continued existence of the contract will be contrary to 
the public policy of Great Britain as a belligerent ( 0 ) ; (iii) 
because the continued existence of the contract will be 
illegal as involving the British contracting party in trading 
with the enemy (a). 

In fact the majority of contracts between a British subject 
and an alien who becomes an enemy will be dissolved by the 
outbreak of war. But this is not a necessary result in every 
case. If, for examine-, in January, 1914, a British Insurance 
Co., in consideration of £10,000 paid down, agreed to pay 
an annuity to a resident in Hamburg, though the annuity 
could not be paid during the war (nor the amount of the 
annuity accruing during the period of the w^ar be paid after 
the war ended), yet the obligation to pay it during the 
twenty years of the annuitant’s life after the war will 
survive. 


Article 5 . — Effects of Blockade, 

A charter, the performance of which requires the 
running of a foreign blockade, is not illegal by the 
municipal law of England, though both parties knew of 
the blockade when the charter was entered into {h). The 
only effect of such knowledge will be to prevent the delay 
caused by the blockade from putting an end to the 
charter (c). 


{y) Distington Co, v. Possehl, (1916) 1 K. B. 811. 

(z) Zinc Corporation v. Hirsch, (1916) 1*K. B. 541; Clapham S.S, Co. 
V. 'Naamlooze, dc. Vulcaan, (1917) 2 N. B. 739 ; Ertel, Bieher S Co. V- 
Rio Tintq, Co., (1918) A. 0. 260. 

(a) Naylor, Benzon d Co. v. Krainische Gesellscliaft, (1918) 1 K. B. 
331 

ft) The Helen (1865), B. E. 1 A. & 1. 1; Medeiros v. Hill (1832), 
8 Bing. 231; Moorsom v. Greaves (ISll), 2 Gamp. 626; Naylor v. 
Taylor (1828), M, & M. 205. 

(c) See Article 30, post; and see, as to contraband cargo, Ex parte 
Chavasse (1865), 11 Jnr. N. S. 400. The effect of the Foreign Enlist- 
ment Act, 1870 (33 & 34 Yict, c. 90), mnst also be considered. As to 
this, see United States v. Belly (1899), 4 Com. Gas. 100. 
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Biuming a blockade, by international law, involves 
tbe coufiscatioii*of tbe ship if captured on the voyage out 
or heme, and of the cargo, if its owners knew or niiglit 
have known of the blockade when they entered into the 
contract of carriage (d). 

Case. — To an action on a charter, defendants pleaded that “ it 
was entered into for the purpose of running the blockade of the 
southern ports of the United States.’' Held, no answer in law (e). 


Article {]. — Construction of the Contract.- — On what 
Princi'ple. 

Charters and bills of lading are to be construed in the 
light of the nature and details of the adventure contem- 
plated by the parties to them (/). 

The construction to be given to charters and bills of 
lading is not an unnecessarily strict one, but such a one 
as with reference to the context and the object of the 
contract will best effectuate the obvious and expressed 
intent of the parties (g). They arte to be construed 
according to their sense and meaning, as collected in the 
first place from the terms used, understood in their 
plain, ordinary and popular sense (/?), unless they have 
generally iiT respect of the subject-matter, as by the 


(d) The Mercnrius (1798), 1 Eob. 80; The Alexander (1801), 4 hob. 
93; The Adq^nis (1804), 5 Rob. 256, 259; The Exchange (1808), 1 Edw. 
39, 42; The Janies Cook (1810), 1 Edw. 261 ; Baltazzi v. Ryder (1858), 
12 Moore, P. C. 168. The headnote to tbe last case is not justified by 
the report, so far as it contradicts the text. 

<e) The Helen (1865), L. B. 1 A. E. 1. 

if) MackiJl v. Wright (18^8), 14 App. C., per Lord Halshury, at 
p. 114; Lord Watson, at p. 116; Lord Macnaghten, at p. 120. Glynn 
V. Margetson, (1893) A. C. 351. 

ig) Dimech v. Corlett (1858), 12 Moore, P. C. at p. 224; so, per 
•Brett, M.K., in Sailing Ship Garston v. Hickie (1885), 15 Q. B. D. 580. 

The term ‘ port ’ is to be taken in its business, popular, ox commercial 
sense, and not in its legal definition for revenue or pilotage purposes 
and see the same judge’s remarks in Stewart v. Merchants' Marine Ins. 
Co. (1885), 16 Q. B. D, at p. 627. See also Hall v. Paul (1914), 19 
Com. Cas. 384. 

(h) These words are cited with apparent approval bv Bray, J., 
Mendl v. Bopner, (1913) 1 X. B. at pp. 31, 32. 
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known usage of trade or tlie like, acquired a peculiar 
sense, distinct from their popular sense*; or unless the 
context evidently points out that they must in the- par- 
ticular iuvstance, and in order to effectuate the immediate 
intention of the partievS, ^ he understood in some other 
special and peculiar sense (?). 

The construction of a charter or bill of ladiiin is for the 
Courts unless there is mutual {Ic) mistake of the parties, 
amhigaiity (Z), or some peculiar meaning attached to the 
words of the document by reason of the custom of the 
trade or port to which the document relates. In these 
cases the presence of the mistake, or the meaning of the 
words, will he a question for the jury, and oral evidence 
will he admissible to assist their decision (m) ; whether 
there is any ground for the admission of oral evidence on 
these points (n) will he a question for the Court (c). 

Exceptions or clauses introduced in favour of one 
party to the contract are to be construed most strictly 
against him (f)). 

Where different parts of the instrument are contradic- 
tory to each other, or of ambiguous agTeemeiit, the whole 
of the document must he considered to arrive at the 
general meaning (g). Difference in the size of type, in 


(i) Per Lord Eldon in Robertson v. French (1803), 4 East, at p. 135, 
cited by Bowen, L.J,, in Hart v. Standard Marine Ins. Go, (1889), 22 
Q. B. b. at p. 501. (&) Dixon v. Heriot (1862), 2 E, & E. 760. 

(l) Cf. The Curfew, (1891) P. 131. 

(m) See Aktieselkah Helios v. Bkman, (1897) 2 Q. B. 83 (G. A.), 
whepe oral evidence was admitted to explain what was meant by 
“ alongside,” and ” delivery ” at a particular port. See also Vergottis 
V. Ford (1918), 34 T. L. E. 233, in which rectification of a charterparty, 
upon oral evidence of common mistake irf its expression, was allowed. 

(n) As to variation of charters or bills of lading by parol evidence, 
see ThonT^pson v. Brown (1817), 7 Taunt. 656; White v. Parkin (1810), 
12 East, 578; Leduc v. Ward (1888), 20 Q. B. B. at p. 480, 

(o) Boives V. Sliand (1877), L. B. 2 App. G. 462; Ashforth v. Bedford' 
(1873), L. B. 9 G. P. 20. As to evidence of usage, see Article 8. 

(p) Burton v. English (1883), 12 Q. B. D. at p. 220, per Brett, M.B., 
and at p. 222, per Bowen, L.J. ; cf. Norman v. Binnington (1890), 25 
Q. B. B. at p. 477. The Waikato, (1899) 1 Q. B. 56 (0. A.). But 
cf. Mendl. v. Ropner, (1913) 1 E. B. 27. 

(q) Of. Blderslie v. Borthvnck, (1905) App. G. 93; The Bihernian, 
(1907) P, 277 ; Nelson v. Nelson, (1908) App. Gas. 16. 
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wliicli different parts are printed, is not to be taken as a 
measure of tlie importance of tlie passages so printed [r). 

Ca&e 1. — A ship was chartered to proceed to X., a river port, 
•and tllfere load, “ the master guaranteeing to carry 3000 tons dead 
weight of cargo, upon a draught of twenty-six feet of water.” 
The ship could carry such a cargo, at such a draught in salt, but 
not in fresh, water. ILeld^ that as the charter shewed that both 
parties contemplated loading in a river, the guarantee must be 
applied to both fresh and salt water (s). 

Case 2. — A ship was chartered to “ proceed to loading-berth, 
North Dock, Swansea, and there load, always afloat, a full cargo 
. . . lighterage if any, necessary to enable steamer to complete 
loading at North Dock, Swansea, to be at merchant's risk and 
^expense.” The vessel could have loaded ‘‘always afloat^’ in the 
North Dock, but could not at neap t^es have got over the sill 
fully loaded. To avoid waiting till spring-tides, the shipowners 
moved the ship to another dock when partly loaded ; the char- 
terers claimed the cost of carryi^^g cargo to the other dock. Held, 
that the clause as to lighterage was sufficiently ambiguous to 
admit extrinsic evidence in the shape of telegrams between the 
parties before signing the charter to explain it (t). 


Article 7 . — Construction of the Contract. — By what Law . 

The general rule of English law is that a contract is to 
be construed according to the law by which the parties 
intend to be boflnd [u). If that intention is not expressed 
in the cov.tract, the Court must ascertain wliat is their 
implied intention {u). In the absence of other indica- 
tions, in ordinary contracts, the implication will be that 
the parties intended to be bound by the lex loci 
contractus {u). 

In regard to charterparties and bills of lading the 
general rule as to contracts applies ; they will he 


(f) Elderslie v. Bortlimick {ubi supra). 

(s) The Norway (1865), 3 Moore, P. C. N. S. 246. Cf. Hart v. 
Standard Marine Go. (1889), 22 Q. B. D. 499; Mackill v. Wright (1888), 
14 App. 0. 106. 

(t) The Curfew, (1891) P. 131. See The Nifa, (1892) P. 411, when 
such evidence was rejected, there being no ambiguity. 

(u) All the cases are exhaustively discussed in British S. A. Co. v. 
De Beers, (1910) 1 Gh. 354. See also per Lord Herschell in Hamhm 
Y. Talisher Distillery, (1894) A. C. at p. 207. 
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gove^riied f)y the law by wliieli the parties intend to be 
bound, and it that is not expressed it must be ascertained 
as a matter of implication (,r). But in the abseirce of 
otlier indications (//), as regards cliarter parties ainbbills 
of lading*, the primary implication will be tliat tbe parties 
intended to be boujid by the law of the ship’s flag (£?), and 
not, as in other contracts, hj the lew loci coiitmctus. 

Whoever ])u?s his goods on hoard a foreign ship (a) to 
be cari'ied aiitliorises the master to deal with them accord- 
ing to the law of the ship’s flag (&), unless that authority 
is limited by express stipulation between the parties at 
the time of the agreement (c), and this may be so in 
cases of necessity, not provided for by the contract, 
though the intention of the parties is found to be that 
the contract should be governed by another law than 
that of the ship’s flag [cT), 

In an English Court a question as to the rules of any 
foreign law is a question of fact, but is one that must 
be decided by tbe Judge alone and not by a juiy (e). 

Case 1. — C., a British subject, chartered a French ship at a 
Danish port for a voyage from Hayti to France or England at 
charterer’s option. The master in a Portuguese port gave a 


(a*) LZo?/d V. Guihert (1865), L. K. 1 Q. B. 116 ; •Chartered Bank v. 
Netherlands Co. (1883), 10 Q. B. D. 531. 

(y) The Industriet (1894) P. 58, and Chartered Bank Nether lands 
Co. (18B3), 10 Q. B. D. 521, are examples of cases in which the implica- 
tion drawn was derived from such other indications. Cf. also F. rt 0. 
Co. V. SJiand, (1865) 3 Moore, P. C. N. S. 272; and Aktieselskab 
August B'renchen v. Steen Hansen, (1919) 1 LI. L. Kep.« 393. 

(z) Lloyd V. Guihert (1865), L. E. 1 Q, B. 115 ; The Gaetano e Maria 
(188S), 7 P. D. 1, 137; The Express (1872), L. E. 3 A. & B. 597; The 
August, (1891) P. 329; The Bahia (1864), B. & L. 292. 

(a) By a series of Acts beginning with 5 Eich. II. Stat. (i) Cap. 3, 
English merchants were forbidden to ship* goods save on English ships. 
The principal Navigation Act was 12 Ohas. II. cap, 18. The system 
was finaMy abandoned in 1845 by 8 & 9 Viet. cap. 84. It is curious to 
read the eulogy of its economic advantages by Lord Stowell in The 
Eleanor (1809), Bdw. at pp. 147, 157. 

(5) The materiality of this in case of the sale of a chartered ship 
involving the change of her nationality is considered in Isaacs v. 
McAlhm (1921), 3 K. B. 377. 

(e) The Gaetano e Maria (1882), 7 P. D., per Brett, L.J., at pp. 147, 
148; per Cotton, L.J., at p. 149; The Karnak (1869), L. E. 2 P. C. 505. 

(d) The Industrie, (1894) P. 58 (0. A.). 

(e) Administration of Justice Act, 1920, sect. 15. 
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bottomry bond, binding ship, freight and cargo. C. as cargo- 
owner, having to pay under the bond, called upon the shipowner 
to indemnify him. The shipowner abandoned the ship and freight 
to him. This was a good defence at French, but not at English 
law. * Jrl eld, that the French law, being the law of the ship’s flag, 
governed the relations of the parties to the charter (/). 

Case 2. — C., domiciled in England, shipped goods under a 
charter made in London on an Italian ship bound for England. 
The master in a Portuguese port gave a bottomry bond on ship, 
cargo, and freight. He did not communicate *with his owners, 
but could have done so. By English law communication under 
such circumstances was necessary ; by Italian law it was unneces- 
sary. Held, that the powers of the master to deal with the goods 
were governed by Italian law, being the law of the ship’s flag (y). 

Case Z . — A German ship, with German master, was chartered 
by German charterers from Russia to England. Charterparty 
and bill of lading were in English. Held, the German law must 
govern the interpretation of the documents (h). 

Case 4. — A charter was made in England, in the English form, 
of a German ship, containing the clause, “ freight payable . . . 
per ton delivered.” At a port of refuge the master sold damaged 
cargo. By German law full freight would be payable in such a 
case; by English law it would not. Held, by C. A. (reversing 
Barnes, J.) that it was the intention of the parties to make an 
English contract, and therefore no freight was payable (i). 

Case 5. — A passenger with luggage embarked on an English 
vessel on a voyage from England for France under a ticket 
bought in England. The luggage was lost ; the ticket under 
English law freed the ship from liability ; the French law would 
render the ship liable in spite of the ticket. Held, that the 
English law must prevail, being both the law of the flag, and the 
lex loci contractii^s, and being also necessary to give some meaning 
to conditions •in the ticket which would be invalid by French 
law (/c). 

Case 6. — An English company chartered an English' ship to C., 
a citizen of the IJnited States, to carry cattle from Boston to 


(/) Lloyd V. Guihert (1865), L. E. 1 Q. B. 115. 

(g) The Gaetano e Maria (1882), 7 P. B. 1, 137. 

(h) The Express (1872), L. E. 3 A. & E. 597; The August, (1891) P 
329, but see Case 4. 

(i) The Industrie, (1894) PT 58 (C. A.). 

ik) P. cC* 0. Company v. Shand (1865), 3 Moore, P. 0. N. S. 272. See 
also Moore v. Harris (1876), L. E. 1 App. G. 318, where als« the law 
of the flag and the lex loci contractus were the same. It is not possible 
'to lay down any fixed rule as to the lex loci contractus from these two 
cases; particularly as in Lloyd v. Guihert (1865), L. E. 1 Q. B. 145, 
Willes, J., took the case of bills of lading in foreign ports, such as 
Alexandria, as shewing the absurdity of the lex loci contractus as a 
general rule. In The Stettin (1889), 14 P. D. 142, the law^ of the flag, 
the law of the place of performance, and the law of the place where the 
contract w^as made, were shewn to be identical ; and it therefore became 
unnecessary to decide between them. 
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EiiglaiicL Tflie charter was made in Boston, and contained a 
clause protecting the shipowner from liability * for the negligence 
of his master or crew. Such a provision w^'as void by the law of 
Massachusetts as contrary to public policy, but valid by English 
law. The cattle wej-e lost by the negligence of the master and 
crew. C. claimed against the company, who pleaded tha^; they 
were not liable. Held, by Ghitty, J., that the contract must be 
governed b.v English law^ ; generally, as the law of the flag ; and 
in particular as the law tlie ])arties showed their intention to 
be bound by. The Court of Appeal affirmed his decision on the 
second ground (1). 

Case 7.— E., an English merchant, shipped goods in an English 
port to be carried to* a Butch port in a ship registered in Holland, 
and carrying the Butch flag, belonging to a company registered 
in Holland, and also registered in England as an English joint 
stock company. The^ bill of lading was in the English language 
and form, and described the company as a “ limited company.*^ 
Held, that the intention of the parities was that the contract 
should be governed by English law, thus setting aside the primd 
facie, application of the law of the flag (m). 

Note , — The general rule of law is undoubted, that while 
the intention of the parties to a contract is the real guide in 
determining by what law they intended their contract to be 
governed, yet, in the absence of any evidence of a different 
intention, the law of the country where the contract was 
made is ]>resu 2 necl to be the governing law. The cases 
preceding In re Missouri 8.8. Go. (n) suggest that in the 
case of contracts of affreightment there is a Wong presump- 
tion in favour of the law of the ship’s flag; and this view 
was taken by Cliitty, J., in the Missoim^^cRBe, where at 
p. S27, after citing LIo//d v. Guihert (o), he «aid that the 
principle upon which that case proceeded (the baw of the 
flag) “ is not confined to the particular facts of that case, 
but is applicable and ought to be applied not merely to 
questions of construction, and the rights incidental to "and 
arising out of the contract of affreightment, but to questions 
as ‘"to the validity of the stipulations in the contract 
itself. ... It is just to presume that in reference to all 
such questions the parties have Submitted themselves to 
the law of one country only, that of the flag; and so to hold 
is to a'flopt a simple natural and consistent rule,” The 
conclusions of his judgment rest ‘‘ first on the general ground 


{1) In re Missouri S.S. Co. (1889), 42 Ch. B. 321. 

(m) Chartered Bank v. Netherlands India Steam Company (1883), 10 

Q. B. B. 521. ^ 

(n) In re Missouri S.S. Co. (1889), 42 Cb. B. 321. 

(o) (1865), L. B. 1 Q. B. 116, 125. 
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that the contracts are governed by the law of the flag ; and 
•second!}’ on thfi particular gi’ound that the parties were 
contracting with a view to the law of England/’ The Court 
of Appeal, stating the general principle of the lex loci 
Gontmctus, find that the parties contemplated that their 
contract should be governed by -English law (which was also 
the law of the flag), but say nothing either for or against the 
law of the flag as a general presumption. 

In the later case of The Industrie (p), however, the Court 
of Appeal has laid down a distinction between the powers of 
the master in a port of distress, in matters not provided for„ 
by the contract, where the law of the ship ’s flag, the only law 
the master may be expected to know, is taken as a guiding 
rule, as in the case of The Gaetano e Maria (q), and cases 
where it appears to be the intention of the parties that their 
contract shall be construed hj a particular law, and so 
construed it deals with the matter in dispute, as in The 
Industrie (p). So far, therefore, as the powers of the master 
as agent of necessity are concerned, it is submitted that the 
previous authority of Lloijd v. Guibert (r) and The Gaetano 
6 Maria (q), followed in The August (s), on these points is 
not shaken, and in view of these cases the cases of Mhe 
Hamburg^ Durantg v. Hart (t), The San Roman (u), and 
The Wilhelm Schmidt (x), so far as tliej’- set up another 
standard of construction than the law of the flag, are of , 
very doubtful authority. 


Article 8 . — Evidence of Custom or TJsage^ when 
admissible. 

A charter is so far conclusive as to the terms of the 
contract exprcvssed in it, that what is not in the charter 
cannot be part of the terms (y). 


(p) (1894), P. 58. 

iq) (1882), 7 P. D. 137. 

(r) (1865), L. B, 1 Q. B. 115, 125. 

(s) (1891) P. 329. 

(£) (1864), B. & L. 253, 260, 272. 

(w) (1872), L. R, 3 Adm. 583; L. B. 5 P. C. 301. 

(®) (1871), 25 L. T. 34; 1 Asp. Mar. G. 82. 

iy) The truth of an oral representation not embodied in the charter 

may, however, be a condition precedent to the validity of the charter, or 

a collateral warranty, the breach of which gives rise to an action for 
damages. See De tassalle v. Guildford, (1901) 2 K. B. 215 (C. A.), 
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To this lliere is an exception that customs of trade 
whicli regulate the performance of the c^mtract, hut do^ 
not change its essential character, are tacitly incor- 
porated in the contract, though not expressed in it (r), 
on the ground that the parties to the contract must he 
presumed to have (*ontracted wiih reference to such 
customs 

Customs of tihde may control the mode of performance 
of a contract, but cannot change its intrinsic charac- 
ter (i). Thus if the express tei^ms of the charter are 
inconsistent with the alleged usage, evidence of the 
usage will not be admissible (r). 

Evidence of usage is therefore admissible to explain 
ambiguous (c) mercantile expressions in a charter, or to 


and the case?? cited therein for the general principle, and Hassan v. 
Rimciman (1904), 10 Com. Cas. 19, for its application to a charterparty. 
But see Heilbut v. Buckleton, (1913), A. C. 30, as to 'the soundness of 
certain dicta in De Lassalle v. Guildford. 

(z) Robinson v. MoUett (1875), L. R. 7 H. L. 802, at pp. 811, 819, 
836. Les Affreteurs Reunis v. Watford (1919), A. C. 801. Palgrave v. 
Turid (1922), 1 A. C. 397. The custom may be excluded by express 
words, Brenda Co. v. Green^ (1900) 1 Q. B. 518, “ any custom of the 
port to the contrary notwithstanding.” On the nature of a ” custom 
of trade,” see per Wiiles, J., in Meijer v. Dresser (1864), 16 C. B. 
N. S. at p. 662. 

(a) Kirchner v. Few/s (1859) 12 Moore, P. C. 361, 399. 

(b) Mollett V. Robinson (1870), L, R. 5 C. P. OSS', per Wilies, J. ; 
see also L.^R. 7 H, L. at p. 830; The Nifa, (1892) P. %11. 

(c) E.g. ” freight,” which is a w^ell-understood term in ‘a contract, 
cannot be explained by usage : Krall v. Burnett (1877), 25 W. R. 305; 
though its method of payment, which varies in each port, can : Brown v. 
Byrne (1854), 3 E. & B. 702; Falknar v. Earle (1863), 3 B. & S. 360; 
The Norway (1865), 3 Moore, P. C. N. S. 245. In Akties&lkah Helios 
v. Ekman, (1897) 2 Q. B. 83 (C. A.), evidence of custom W’as admitted 
to exj^iain the meaning of the words ” alongside ” and ” delivery ” in 
the port of London. See also Glasgow Navigation Go. v, Howard 
(1910), 15 Com. Cas. 88 (London); Northmoor S.8. Co. v. Harland £§ 
Wolff (1903), 2 Ir. Rep. 657 (Belfast). Stephens v. Wtntrinqham 
(1898), a Com. Gas. 169 (Grimsby), is overruled by Palgrave v. Turid 
(1922), 1 A* C. 397 (Yarmouth). A custom at Leith as to American 
grain cargoes was held by the H.L. not to have been proved : Strath- 
lorne 8.S. Co. v. Baird (1916), Sess. Cas. H. L, 134. Similarly 
evidence was admitted to explain the phrase in regular turn The 
Cordelia, (1909) P. 27. ^ In Bennetts y. Brown, (1908) 1 E. B. 490, 
Walton, J., held that “weather working day” was an unambiguous 
term and refused to admit evidence to explain its meaning : but in 
British d Mexican Co. v. Lockett, (1911) 1 K. B. 264, the C. A. 
held that evidence of custom was admissible to explain “ working day,” 
and this seems to overrule Bennetts v. Brown. 



Art. 8] 


OF CUSTOMS. 


25 


add ineidejits, or to annex usual terms and conditions 
wliicli are not inconsistent witli tlie written contract 
between the parties, but not for any furtlier purpose (d). 

It more readily admissible to explain tlie contract of 
wliicli a bill of lading is evidence, as the bill of lading is 
not the contract, but only evidence of the contract (e). 

In general, therefore, the term '^loading’'' will be 
construed l)y the usages of the port of loading (/), 

discharge ” by the usages of the port of discharge (y), 
the method of payment of freight, in the absence of 
express provisions (A), by the usages of the port where 
freight is payable (■/); for wliere the performance of a 
contract has reference to a particular trade the party 
contracting is necessarily obliged to make himself 
acquainted by dne inqiiiiy with the usages of that 
trade (A). 

Usages and customs to be enforced by the Courts must 
be — 1. reasonable; 2. certain; 3. consistent with the 
contract; 4. universally acquiesced in; 5. not contrary to 
law (1). 

A custom is a reasonable and xiniversal rule of action 
ill a locality, follow^ed not because it is believed to he the 
general law of the land or because tbe parties following 


(d) Eobinson^v. MoUett (1875), L. E. 7 H. L. pp. 802, 815, per 
Mellor, J. ; Produce Brokers Co. v. Olympia Oil Co., (1917) 1 K. B. 320. 

(e) Bee Andrew v. Moorliouse (1814), 5 Taunton, 435. 

(/) B.g. The Skandinav (1881), 51 L. J. Ad. 93; Fullagsen v. Walford 
(1883), i C. & E. 198; Cnllibert v. Gumming (1855), 11 Ex. 405; 
Leidemann ¥. Schultz (1853), 14 C. B. 38; Lawson v. Burness (1862), 
1 H. & C. 396. 

(g) Marzetti v. Smith (1883), 49 L. T. 580; Petrocochino v. fiott 
(1874), L. E. 9 C. P. 355; Asfe v. Stumore (1884), 1 C. & E. 319. 

{h) Gulf Line v. Laycock (1901), 7 Com. Gas. 1. 

(i) See note (c), supra, p. 2^; post, Note, p. 30. 

{k) Per Willes, J., in Bussian Co. v. De Silva (1863), 13 C. B. N. S. 
610, 617, and see cases and rules laid down in notes to Wiggle^worth v. 
Dallison, 1 Smith, Jj. C. 12tii ed., p. 613. 

(I.) Eor discussion of these conditions, see Bopner v. Stoate Hosegood 
tf Co. (1905), 10 Com. Gas. 73; Sea S.S. Co. v. Price Walker d Co. 
(1903), 8 Com. Gas. 297, as to the growth and reasonableness of customs 
to discharge ships at a certain rate per day : In re Walkers and 
Shaw, (1904) 2 K. B. 152, where a custom was admitted; and In re 
N. W. Rubber Co. and Huttenhach, (1908) 2 K. B. 907 ; see at p. 917. 
See also Hogarth v. Leith Seed Go, (1909), Bess. Cas. 955; Glasgow 
Navigation Go. v. Howard (1910), 15 Com. C. 88. 
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it have Blade particular agreements to^ observe it, but 
because it is in effiect tbe common law witliin that plac^ 
to wliicli it extends, altliouglx contrary to the general law 
of the realm (rn). 

An arbitrator empowered, to decide disputes under a 
contract is competent to determine tlie existence of a 
custom affecting the rights and obligations under the 
contract (??-). 


Note. — In a charter to discharge “ according to the custom 
of the port,” the jury were directed ” that ‘ custom ’ in the 
charter did not mean custom in the sense in winch the word 
is sometimes used by lawyers, but meant a settled and 
established practice of the port,” and the House of Lords 
approved this direction (o). This seems to require a less 
rigorous standard of proof thani^in the case of a legal custom. 
The nature of a binding custom has been thus illustrated: 
” In order that the shippers should be taken to have 
impliedl,y given leave to stow the goods on deck, the ship- 
owners must prove a practice so general and universal in 
the trade, and in the particular port from which the goods 
were taken, that every one shipping goods there must he 
taken to know that other people’s goods, if not his goods, 
might probably be stowed on deck” (p). 

If a custom is once established, “ contracting out ” of it 
does not by itself destroy the custom. But if “ contracting 
out ” becomes so prevalent that the cusb^^m is only left 
opex'ative in exceptional cases, then the custofti itself must 
be held to have been abolished (^). 


(w) Per Scrutton, J., Anglo-HelJenic Go. v. Dreyfus (1913), 108 L. T. 
36, at p. 37, citing Tindal, O.J., in Lockwood v. Wood (1844), 6 Q. B. 
60, at p. 64. Therefore an attempt to prove a custom in a Eussian port 
supported only by evidence of the general law of Eiissia which differed 
from English law failed. Anglo-HelJenic Go. v. Dreyfus {uhi supra). 

(n) Produce Co. v. Olympia Go., (1916) 1 A. C. 3i4. 

(o) Postlethwaite v. Freeland (1880), 5 App. C. at p. 616, 

(p) N email v. Royal Exchange Shipping, Go. (1886), 33 W. E. 342, 
868, at p. 869 ; on the facts of which see Royal Exchange Co. v. Dixon 
(1886), 12 App. (3. at p. 18. The practice of the only shipper at the 
port for thirty years has been held not to constitute a custom of tbe 
port : Clacevich v. Hutcheson (1887), 15 Sc. Sess. C. 4th Set. 11. 
Otherwise at the port of Newlyn:. Temple v. Eunnalls (1902), 18 
T. ti. B. 822. See also Cazalet v. Morris (1916), Sess. Cas. 962. 

(g) Per Channell, J., Ropner v. Stoate Hosegood (1906), 10 Com. 
Gas. 73. 
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I. Cases in wliicli evirlence of usage lias been held 
admissible. 

Case 1. — Charter between A. and C., a foreigner, from Riga to 
Liverpool, containing clauses; “the steamer to be discharged in 
ten working days. Discharging dock to be ordered on arrival at 
Liverpool.’* Evidence was tendered of a custom of the port of 
Liverpool, that in the case of timber ships lay-days commenced 
on the mooring of the ship at the quay where she was to dis- 
charge. Held admissible, as explaining the meaning of “ arrival 
at Liverpool” ; inadmissible, if its effect was to vary or add to^ 
the terms of the charter, unless it was proved to have been known 
to both parties (r). 

Case 2. — D. entered into a charter with A. “as agents for 
merchants,” and signed it “as agents for merchants.” Evidence 
was tendered of a custom that if D.’s principal were not dis- 
closed within a reasonable time, D. was personally liable. Held 
admissible, as not inconsistent or irreconcilable with the written 
contract, but as adding in a« certain contingency a collateral 
provision for liability (s). 

Case 3. — A charter was made “ on condition of the ship’s 
taking a cargo of not less than 1000 tons of weight and measure- 
ment.” Held, that the proportions of weight and measurement 
tonnage were to be ascertained by oral evidence of the usage of 
the port of loading (t). 

Case 4, — A ship was chartered “to proceed to a port in the 
Bristol Channel or so near thereto as she may safely get at all 
times of tide and always afloat, and deliver the same, eight 
running days to be allowed for discharging the cargo.” The 
ship was ordered to Z., and entered the port of Z. : a custom of 
the port of Z. was proved that vessels too heavily laden to proceed 
in the port hey(?rid Y., were lightened at Y., and proceeded by 
canal to Z^., and there finished unloading ; and that the times of 
unloading at Y. and Z. counted in the lay-days, hut not the time 
spent in proceeding along the canal. Held admissible, as not 
inconsistent with the charter (u). « 

Case 5.~wWool was shipped from Odessa under a bill of lading, 

“ freight to be paid in London on delivery at 80s. per ton, gross 
weight, tallow, grain, or seed in proportion as per London l&ltic 
printed rates.” Held, that evidence of the customs of the Russian 
trade was admissible to ^plain this bill of lading, though the 


(r) S.S. Norden v. Dempsey (1876), 1 C. P. D. 654, and see hlote, 
'post, p, 30. But see Metcalfe v. Tompson fl902), 18 Times L. R. 

706, where a customary rate of loading, if proved, was rejected as 
contradicting the provisions of the charter. 

(s) Hutchinson v. Tatham (1873), L. B. 8 G. P. 482; see p. 37, post. 

(t) Pust V. Dowie (1864), 6 B. & S. 20; see Article 25, post. 

iu) Nielsen v. Wait (1885), 14 Q, B. B. 516; 16 Q. B. B. 67 (C. A.). 
But see Reynolds v. Tomlinson^ (1896) 1 Q. B, 586. See also Sea 
S.S. Co. Y.* Price Walker (1903), 8 Com. Cases, 292. 
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defendant, tlie consignee under it, was wholly unconnected with 
the Russian trade (:/*)• 

6, — A bill of lading stated that goods shipped at X. were 
deliverable at Z., “he or they paying freight for the said goods, 
five-eighths of a penny per pound — with 5 per cent, primage and 
average accustomed.” Hcldj that evidence of a custom of Z. to 
deduct three months’ discount on freight on goods from X. was 
admissible (y). 

Case 7. — A charter provided that a ship should deliver a cargo 
of timber “ whiclh should be taken from alongside at merchant’s 
risk and expense,” HekL that evidence of a custom that the ship 
^should place the timber in barges alongside at its own expense 
was admissible as explaining “ alongside ” and “ delivery ” (z). 

Case 8. — By a charter cargo was to be discharged at a certain 
rate per “ working day.” The charterer in answer to a claim for 
demurrage pleaded that by the custom of the port a “ surf day ” 
(i.e., a day when surf on the beach prevented lighters from dis- 
charging) was not a “ working day.” Held^ that evidence of 
the custom was admissible to explain the meaning of “ working 
day” (a). 

II. Cases in wliicdi eTidence of usage lias been held 
inadmivssible. 

Case 9. — A bill of lading contained the clause “ freight payable 
in London.” Evidence was tendered that this meant by the 
custom of the steam shipping trade “ freight payable in advance 
in London.” Held inad^nissihlej the word “freight” being 
unambiguous, and there being nothing in the context to qualify 
it (h). 


(a?) Russian Steam Navigation Companv v. De Siha W.863), 13 G. B. 
N. S. 610. 

iy) Brown v. Byrne (1854), 3 B. & B. 703. Bee also Fallcner v. 
Earle (1863), 3 B. & S. 360; and The Norway (1865), 3 Moore, P. G. 
N. S. 246, and compare Case 7, infra. 

{z) Aktieselkab Helios v. Ekman, (1897) 2 Q. B. 83; cf.tPetersen v. 
Ereebodij, (1895) 2 Q. B. 294, where no custom was alleged. See and 
contp.st Case 16 below. The custom established in the first-named case 
U sometimes excluded by the insertion in the charter of the words 
“ any custom of the port to the contrary notwithstanding.” Brenda 
Co. v. Green, (1900) 1 Q. B. 518. Se^ as to a similar custom at 
Liverpool, Cardiff S.S. Co. v. Jamieson (1903), 19 Times L. R. 159; 
at Londc^, Glasgow Navigation Co. v. Howard (1910), 26 T. L. B. 
247; at Belfast, Northmoor S.S. Co. v. HarJand and Wolff (1903), 
2 Ir. Kep. 657. 

(a) British <(; Mexican Co. v. Lockett, (1911) 1 K. B. 264. Contrast 
Bennetts v. Brown, (1908) 1 K. B. 490; which appears to be overruled 
by this decision of the 0. A. 

(b) Krall V. Burnett (1877), 25 W. R. 305. See also Lewis v. 
Marshall (1844), 7 M. & G. 729, where evidence that “ freight ’* 
included “passage money” was rejected; Cockhurn v. Alexander 
(1848), 6 C. B. 791; Bennetts v. Brown, (1908) 1 K. B. 400. 
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Case 10. — A charter “ to a safe port, or as near tliereto as she 
ean safely get, anti always lay and discharge afloat.^’ Evidence 
was toiidered of a custom of the port of Z. to lighten ships out- 
side the port, if they were laden too deep to enter the port, and 
then to require them to proceed into port. Held inadmissible, 
as incSnsistent with the contract, and as being a custom ‘ ‘ to a«pply 
to a contract where the ship was only bound to go into Z., 
something to be done before she got to Z.’" (c). 

Case 11. — A charter to deliver at Z., or so near thereto as 
the vessel could safely get.” Evidence was tendered of a custom 
of the po]‘t of Z. by which the consignee was only bound to take 
delivery at Z. Held inadmissible, as inconsistent with the^ 
charter (d). 

Case 12. — Evidence was tendered of a “universal custom” of 
merchants to deduct from the bill of lading freight the value of 
goods which, though mentioned in the bill of lading, have never 
actually been put on board. Held inadmissible, as a mere mode of 
carrying on business and of settling accounts, and not a practice 
of merchants creating rights between the parties to the contract (e). 

Case 13. — In an action by the indorsee of mate’s receipts given 
at X. against an English captain for delivering goods laden at X. 
to indorsees of a bill of lading, evidence was offered of a custom 
at X., that mate’s receipts are negotiable instruments, passing 
the property in the goods by indorsement without notice to the 
shipowner, and that the master is bound only to sign bills of 
lading on delivery of the mate's receipts, or if he has already 
signed bills of lading, to sign a second set for the holder of the 
mate’s receipt, to whom alone he must deliver the goods. Held, 
unreasonable and not binding on captains or shipowners (/). 

Case 14. — A charter required the freighter to pay “ 96s. per ton 
on goods shipped at X. for Z., cotton to be taken at fifty cubic 
feet per ton.” i^idence was tendered of a custom at X., that the 
measurement T:>efore the goods were shipped should be accepted. 
Held admissible, but displaced by proof of the objection of the 
captain so to receive them, of their measurement on hoard by the 


(c) The Alhambra (1881), L. K. 6 P. D. 68 (C. A.). 

(d) Hayton v. Irwin (1879), 5 C. P. D. 130. Cf. The Nija, (l892> 
P 411. See also Kearon v. Radford (1895), 11 T. L. B. 226, where on 
a charter requiring the shipowner “ to deliver into lighter,” evidence of 
a custom requiring the charterer to take out of the hold was rejected as- 
contradicting the charter; and Gulf Line v. Lay cock (1901)^ 7 Com. 
Gas. 1, where in a charter providing that freight was “ to be paid on 
‘delivery in cash without deduction on gross weight at Queen’s beam,” 
evidence of a custom that the consignee must either weigh at his own- 
expense, or take without weighing at bill of lading weight less two per 
cent., was rejected as contradicting the charter. See also Hogarth v. 
Leith Seed Go. (1909), Sess. Gas. 955. 

(e) Per Willes, J., in Meyer v. Dresser (1864), 16 G. B. X. S.‘’646r 
662. 

if) Hathesing v. Laing (1873), L. B. 17 Bq. 92. 



30 ADMISSIBILITY OF CUSTOMS, [Art. 8 

captain, an^ his delivery to the shippers of a note of his 
measurement (g). * 

Case 15. — A time charterparty contained a provision that* a 
commission of 3 per cent, on the estimated gross amount of hire 
was payable on signing the charter (ship lost or not lost) by the 
owners to certain brokers. Through the ship being requisitioned 
the charter was cancelled. To a claim by the charterers (as 
trustees for the brokei's) for the commission, the owners pleaded 
that by custom commission was never payable to brokers except 
on hire earned aiKl actually received. Held, that evidence of such 
custom was inadmissible as being inconsistent with the written 
_ con tract (h). 

Case 16. — A charter provided for a ship to carry timber to 
Yarmouth and to be discharged “ always afloat . . . cargo to be 
taken from alongside at charterers risk and expense.’^ From 
lack of water the vessel could not “ lie afloat ” nearer than 13 feet 
from the quay. Evidence of a custom that the shipowner must 
erect a staging across this gap, carry the timber across it, and 
dump it on the quay 10 feet from the edge was held inconsistent 
with the charterparty (i). 

Note . — The line between admissibility and rejection of 
evidence of custom is very difficult to draw, and some of the 
oases, notably Hutchinson v. Tatliam (k), are hard to 
reconcile with any clear principle. In one sense the contract 
must always be varied or added to by the admission of 
evidence of custom, inasmuch as the construction of the 
contract by the Court w^ould not be the same without the 
parol evidence, or else such evidence would be unnecessary. 
The best test whether a custom is, or is not, consistent with 
the contract is that of Lord Campbell, C.J., ‘‘ To fall within 
the exception of repugnancy the (custom) mdst Joe such as if 
expressed in the ivritien contraot would make it insensible 
or inconsistent” (1). The whole question was fully dis- 
cussed in Bohinson v. Mollett (pn). Another difficulty 
arises from the apparent conflict between the dicta in 
Kirchner v. Venus (n) and 8.8. Norden v. Dempsey (o), to 


{g) Bottomley v. Forbes (1838), 5 Bing. N. G. 121. See also Buckle 
V Knoop (1867), L. E. 2 Ex. 125. 

(h) Les Affreteurs Beunts V. Walford, (1919) A. G. 801. 

(i) Palgp-me v. Turid, (1922) 1 A. 0. 397, approving Holman v. 
Wade {The Times^ May 11, 1877) and overruling Stephens v. Wintring- 
ham (1898), 3 Gom. Cases, 169. Cf. The Nifa, (1892) P. 411. 

(k) (1873), L. E. 8 C. P. 482; and p. 37, infra. 

(T) Humfrey v. Dale (1857), 7 B. & B. 266, at p. 275. *‘I accept 
and agree with t^is test,” Lord Birkenhead, L.G., Palgrave v. Turid^ 
(1922), 1 A. G. at p. 406. (m) (1876), L. E. 7 H. L. 802. 

{%) (1859), 12 Moore, P. G. 361, 399, 

(o) (1876), 1 G. P. J). at p. 662. Cf. Holman v, Peruvian Nitrate 
Co. (1878), 5 Sc. Sess. 0., 4th Series, at p. 663. 
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the effect that customs do not bind one ignorant of them, 
and such cases as Roherison v. Jackson (p) and Hudson v. 
Ede (q), where customs of a port were held to bind persons 
ignorant of them. The explanation seems to be that, in the 
latter •class of cases, custom is introduced to explain the 
meaning a word bears in the charter; e.g. the parties 
are presumed to have meant by ‘'loading/' “loading as 
carried out at the port of loading," but what this is can only 
be construed by the customs of the port of* loading. The 
fact that a person who has contracted to ‘ ‘ load " at a 
certain port is ignorant of how ‘ ‘ loading ’ ’ is conducted at 
that port cannot save him from being bound by the ordinary 
method of loading there. On the other hand, when, as in 
the former class of cases, something is sought to be added 
to the charter beyond the language the parties have used, or 
the essential character of the contract is sought to be varied, 
it may fairly be required that both parties be shewn to have 
known of this addition, and •therefore to have contracted 
with regard to it. 


Article 9 . — Printed Forms of Contract, 

Questions of mistake in the expression of intention 
frequently arise in the case of charters effected by filling 
in printed forms, where parts of the printed form, left 
in by inadvertejice, are in direct contradiction to clauses 
written in th« form (r) : in tliese cases the written clause 
should usually prevail, as clearly expressing the inten- 
tion of the parties (5). It is unnecessary to find a mean- 


(rt (1845), 2 C. B. 412. 

(g) (1868), L. E. 3 Q. B. 412. 

(r) Ourioxis charters result from the filling in of time charters on 
printed forms intended for voyage charters, and mce versd. 

(s) See Love v. Rowtor Go., (1916) 2 A. 0. 527 ; Sorutton v. Childs 
(1877), 36 L. T. 212; Glynn v. Margetson, (1893) A. C. 351; Hadji- 
pateras v. Weigall (1918), 34 T. L. E. 360; contra, per Charles, J., in 
Baumvoll v. Gilclirest, (1891) 2 Q. B, at p. 317 ; citing Alsager v. St. 
Katharine's Docks (1845), 14 M. & W. 794, which hardly supports the 
learned judge’s view. Where in the margin of a bill of lading, which 
contained in print a long list of exceptions, including negligence, the 
words “ At Merchant’s Eisk ” were added in writing, it was held that 
the written words were only intended to sum up the effect of the printed 
matter, and did not supersede it as the effective agreement : Briscoe 
V. Powell (1905), 22 Times L. E. 128. 
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ing ill the* partinilar, charter for every word of a conniion 
printed form (f), and it may be necessary, in order to 
give effect to tlie written words, actually to disregard 
printed words that are inconsistent (?/). The Court may 
probably look at deletions from the printed form as 
showing tlie intention of the parties (,r). 

Case 1. — A clmrter contained a printed clause that cargo at Z. 
“ should be brought to and taken from alongside at owner’s risk 
and expense” ; and a written one: “cargo at Z. as customary.” 
The custom at Z. is that the ship pays for the lighterage. Held, 
that of these contradictory clauses the written one should prevail 
as being obviously intended by the parties (y). 

Case 2. — A charter contained a printed clause: “ The cargo to 
be taken from alongside the ship at merchant’s risk and expense, 
where she can lie always afloat”; and a written clause: “The 
cargo to be discharged . . . according to the custom of the 

respective ports.” Held, that $. custom of Yarmouth was not 
admissible to put on the shipowners the cost of pulling cargo 
from the ship “ always afloat” to the quay (z). 

Case 3. — A charter for outward voyage from X. only, on a 
printed form, had a printed memorandum in the margin : “ com- 
mission to be paid to C., to whom the vessel is to be addressed on 


(t) Per Brett, J., and other judges in Gray v. Carr (1871), L. K. 6 
Q. B. 522, 536, 550, 557 ; Pearson v. Gosclien (1864), 17 C. B. N. 8. 
353, 373, 376; but see McLean v. Fleming (1871), L. E. 2 H. L. 
(Sc.) 128. 

(t4) See Love v. Rowior Co., (1916) 2 A. G. 527, at pp. 535, 536. 
Of. Cimard Co. v. Marten, (1903) 2 K. B. 511. ^ 

(x) Per Lord Esher in Bawnvoll v. GiJchrest S Co#, (1892) 1 Q. B 
256; of. per Lord Herschell, (1893) A. 0. p. 15. See tilBo Hray v. Carr 
(1871), L. E. 6 Q. B. at p. 524 (note) and p. 529; Stanton v. Richard- 
son (1874), L, E. 9 G. E. 390; Glynn v. Margetson, (1892) 1 Q. B. 337; 
(1893) A. G. at p. 357, per Lord Halsbury; Caffin v. Aldridge, (1895) 
2 Q. B. 650; Rowland 8.S. Co. v. Wilson (1897), 2 Com. Cases, 198; 
contra, per Lords Hatherley and Blackburn in Inglis v. B^ittery (1878), 
L. E. 3 App. Gas. at pp. 569, 576; Earwell, L.J., in Lyderhorn Co. y. 
Duncan, (1909) 2 K. B, at p. 941; Eve, J., in Manchester Co. v. 
Horlock, (1914) 1 Ch. at pp. 463, 464. It is not clear why the 
“ deletion ” is not a “ surrounding circumstance ” which may be 
looked at. 

(y) S^rutton v. Childs (1877), 36 L. T. 212. See also Alsager y. 
St. Katfl. Docks (1845), 14 M. & W. at p. 799; Moore v. Harris (1876b 
1 App, Gas. 318, 327 ; where the written clauses required the ship to 
deliver to a railway and forward to Toronto, and there was a printed 
clause y goods to be taken from alongside by consignee immediately the 
vessel is ready to discharge, or otherwise they will be landed and stored 
at expense of consignee.” 

(z) The Nifa,^ (1892) E. 411, in which A. L. Smith, J., doubted 
Scrutton v. Childs (v.s.); rather thinking that the clauses were not 
contradictory than objecting to the principle here stated. 
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her return to X.” Heldj that oral evidence was essential to show 
that the memorandum was part of the contract (a). 

Case 4. — A printed charter between A. and C. contained a 
clause -in print, “the ship being now warranted tight and 
strong. “ No evidence of inadvertence in doth parties as to this 
clause was given, and Erie, C.J., cautioned the jury against 
getting rid of a clause by oral evidence of misunderstanding (5). 


Article 10 . — Alterations in Contract, 

An alteration, addition, or erasure in a charter after 
signature, made and assented to by one party only, "voids 
the charter (c ) ; mutual assent may effect such altera- 
tion {d). 


(a) Hihhert v. Owen (1859), 2 E. & F. 502; see Machill v. Wright 
(1888), 14 App. C. at p. 117. 

(5) Bixon V. Heriot (1862), 2 F. & F. 760. 

(c) Croockewit v. Fletcher (1857), 1 H. & N. 898, 912. 

(d) Hall V. Brown (1814), 2 Dow, H. L. 367. 
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SECTION II. 

Parties to the Contract. 

Article 11 . — Who are Princqyals. 

Evidence expressly to contradict a statement in tlie 
cliarter as to tke parties to it will not be admitted (a), 
in the absence of mutual mistake (b), or parol agreement 
between the parties (c). But where the charterparty 
contains a statement leaving it ambiguous whether a 
particular person was inteifded to be personally liable 
under it, or where a person who did not execute the 
•charter denies that he ever gave any authority for its 
execution, parol evidence of the real contract between 
the parties or whether there was any real contract will 
be admissible (rZ), and the undisclosed principal of a 
person described as charterer may give evidence to 
prove his position, and sue as such (e). 

Case 1. — signed a charter as “ owner of the good ship 
Anne^\’ evidence was tendered to prove that ke signed as agent 
for A,, the real owner. JEeld, inadmissible, tcf contradict the 
special description in the charterparty, or to allow A': to sue (a). 

Case 2. — a broker, sold to C. goods and gave a sold note : 
“ Sold by B. to C. for and on account of owner.’’ Eeld^ that B. 
was not primarily liable on the contract, but that evidence of a 
custom in the trade that brokers were liable as principals on such 
a ^ntract if they did not disclose their principal at the time of 


(a) HumhU v. Hunter (1848), 12 (J. B, 310. It is, however, a 
question of construction who are the parties, and though a man is 
describe as “ charterer” in the body of the document the form of 
his signature may be sufficient to show that he is only agent for the 
” charterer ” and therefore not personally liable as a party. See 
Ariadne Co. v. McKelvie, (1922) 1 K. B. 018 and Article 13, infra. 

(b) Breslauer v. Barmck (1876), 36 li. T. 52. 

(c) Wake v. Harrop (1862), 1 H. & G, 202; Cowie v. Witt (1874), 
28 W. B. 76. 

(d) See suprat Article 6. 

(e) Drughorn v, Rederi Akt. Transatlantic, (1918) 1 K. B. 894; 
affirmed H. L., (1919) A. C. 203. 
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making the contract, was admissible, inasmuch as it did not 
•remove the principaks liability, but added a personal liability of 
the broker. Semhle (per Fry, L.J.), it would not have been 
admissible if it professed to exclude the liability of the 
princ^al (/). 

Case 3. — In a printed charter between C. and A., the name of 
K., who was not a party to the charter, was by mistake left as 
charterer. To the plea that A. had not contracted with C., a 
reply that the intention was to make a contract between A. and 
O., but that K.’s name had been left in by mistake, was held 
good in law, without reforming the contract (g). 

Case 4. — A charter with A., in the body of which B. and Co.< 
were expressed to be charterers, was signed by B., “ For C. and 
Co., D. and Co., agents. In an action by A. against D., I), set 
up an express parol agreement between A. and B. that B.'s 
signature was only to be as agent, and was not to render him 
liable as principal. Held, a good defence Qi). 

Case 5. — B. signed a charter with A. “ for C., B. agent, and 
in an action against him by A., gave evidence that at the time 
of signing he told A. that he (I>.) was not liable, but that C. was. 
A. admitted this, but said he remained silent, and did not assent. 
Held, evidence to go to the jury of express agreement that B, 
should not be liable, which would be a good defence (i). 

Note . — This proposition is apparently contradicted by four 
cases (k). In Schmaltz v. Avery (1) C. had entered into a 
charter between A, and C. & Co., agents of the freighter," 
and containing the clause, “ this charter being concluded on 
behalf of another party, it is agreed that all responsibility on 
the part of C. & Go. shall cease as soon as the cargo is 
shipped." At the trial it w^as proved, no objection being 
taken to the^evidence, that C. was the real freighter. The 
Court of Queen’s Bench expressly noted that the evidence 
had not been objected to, and admitted that it, strictly 
speaking, contradicted the charter, yet," they continued, 
" the defendant does not appear to be prejudiced; for, as 
he was regardless who the real freighter was, it should seem 
that he trusted for his freight to the lien on the cargo " 
(and not to the person of any particular freighter). “ But 
thei’e is no contradiction pi the charter if the plaintiff can be 
considered as filling two characters, namely, those of agent 


if) Pike V. Ongley (1887), 18 Q. B. B, 708. 

(g) Breslauer v. Barwick (1876), 26 h. T. 52. 

(h) Wake v. Harrop (1862), 1 H. & C. 202. 

(i) Cowie Y.Witt (1874), 23 W. B. 76. 

(k) Jenkins v. Hutchinson (1849), 13 Q. B. 744; Schmaltz v. Avery 
(1851), 16 Q. B. 655; Carr v. Jackson (1852), 7 Exch. 382: Adams v. 
Hall (1877), 37 B. T. 70. 

(l) (1851), 16 Q. B. 655, 668, 663. 
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and principal ... he might contract as agent for the 
freighter, whoever that freighter might turn out to be, and 
might still adopt the character of freighter himself if he 
chose. 

In Carr v. Jaahson (■?«), where the charter was r made 
between A. and D., but contained the clause, “ this charter 
being concluded by D, on behalf of another party resident 
abroad/' D.’s liability is to cease on his shipping the cargo, 
Parke, B., said, ‘"The defendant would have been respon- 
sible for the freight of the goods if it had been shown that 
he was the real principal in the matter; and the charter 
which professes to be entered into by him as agent would 
not preclude such evidence being given.” 

In Adams v. Hall {n) B. entered into a charter as ” B. for 
owners of the ship S.” and signed it “ for owners, B,” In 
the Court below three letters written by B. w'ere admitted 
without objection to prove that B. was the owner of the S., 
and the Divisional Court, noting the absence of objection to 
the evidence, said that the signatures to the charter were 
consistent with B/s owmership, and that the letters did not 
contradict, but removed ambiguity in, the charter, and could 
therefore be used to explain the position of B. 

In Jenkins v. Hutchinson (o) B. entered into a charter 
” between A. and C.” and signed it B pro A.” A. had 
given B. no authority to make the charter, and did not adopt 
it. The Court held that “ a party who executes an 
instrument in the name of another, whose name he puts 
to the instrument and adds his own name as agent for that 
other, cannot be treated as a party to that tinstrument, and 
be sued upon it, unless it he shewn that he*' was the real 
frincipal ” (which seems to imply that evidence *'for such a 
purpose was admissible). 

In one only of these four eases, Carr v, Jackson, did the 
question of the admissibility of the evidence directly arise, 
and even there, as the evidence tendered was itself held 
ins'afficient, its admissibility or inaclmissibility was not vital. 
In two of them (p) such evidence was admitted without 
objection in the Court below, and'* the higher Court had to 
deal with it as already admitted ; and in the fourth case (g) 
the C(^hrt suggested that such evidence would have been 


(m) (1852), 7 Bxch. 382, 385; of. Pike v. Ongley (1887), 18 Q. B. D. 
708, 

(n) (1877), 37 L. T. 70. 

(o) (1819), 13 Q. B. 741, 752. 

(f) Schmaltz v. Avery; Adams v. Hall (vide supra). 

(q) Jenkins v. Hutchinson (1849), 13 Q. B. 714. 
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admissible in a state of facts not before them. Moreover, in 
three out of the four cases (f) the evidence was admitted to 
prove that an agent professing, to contract for an undisclosed 
principal was himself that principal, and in Jenkins y. 
HutoMnson the Court suggested that the evidence 
might be admitted for that purpose; 'while in Schmalt^^ y. 
Avery the Court held that such a change of front, the agent 
declaring himself as the principal, who was before undis- 
closed, was not inconsistent with the ordinary terms of such 
charterparties. 

Hutchinson v. Tatham (s) was also a case of an agent- 
contracting for an undisclosed p*rincipal. The agent was 
held to be personally liable, on a custom imposing such a 
liability, if the agent did not disclose his principal 'within a 
reasonable time; but in so deciding, Bovill, C.J., said, 

‘‘ Apart from the evidence of custom, it is quite clear that 
upon a contract framed as this is (i), the defendants could 
not be personally liable. Ijt appears on the face of the 
contract they are contracting on behalf of somebody else " ’ ; 
and Brett, J., said, “it is clear that without evidence of 
custom the defendants would not be liable as principals. 
So strong do I consider the terms of the contract in this 
respect, taking the terms in the body and the signature 
together, that were evidence offered to show that from the 
beginning the defendants were liable as principals, I should 
be prepared not to admit it '' (u). This is clearly in direct 
conflict with the judgment of Parke, B., in Carr v, Jackson. 

In Pike v. Ongley (x) Lord Esher withdrew his dicta in 
Hutchinson v. Latham. 

The result* of the authorities as to the admissibility of 
evidence showing another principal to the contract than 
appears on its face is submitted to be : — 

Where *a man purports to contract as agent for an 
unnamed principal, evidence is admissible to show that 
the agent himself is that unnamed principal, such a 
double character of the agent not being inconsistent 


(r) Schmaltz v. Avery ; Carr v. Jackson; Adams v. Hall (vide suvra). 
is) (1873), L. B. 8 C. P. 482. 

(t) I.e. “ as agents for merchants,” both in the signature and the 
body of the charter. 

(u) See also per Cockburn, G.J., in Fleet V. Murton (1872), L. E, 7 
Q. B. 126; Hill, J., in Deslandes v. Gregory (1860), 2 E. & E. 602, 607. 

ix) (1887), 18 Q. B. D. 708. 
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witli tlie terms of tlie charter (y ) ; or to prove a ctistom 
making the agent liable as principal, so long as such' 
custom does not exclude the liability of the unnamed 
principal (.r). 


Article 12 . — Wheti an Agent hinds his Prmcipah 

A person profesvsing to act as agent will bind his 
^alleged principal by a charterparty if that principal 
has : — 

(1) given him express authority to make such a con- 
tract ; 

(2) placed him in a position of implied authority, or 
held him out as having such authority (z) ; 

(3) afterwards ratified the contract purporting to be 
made on his behalf (a). 

Case , — On a charter signed “ C., per proc. of it was 
proved that D. was allowed by C. to act as his general agent. 
Held, that C. was liable on the charter, though in making it B. 
had exceeded C.’s special instructions (b). 


Article 13 . — When Agent is personally liable as 
Principal. 

Whether or not a person, professing to fiaye signed 
the charter as agent, can sue and be sued as principal, 
depends, apai*t from custom or express agreement, on the 


{yy Schmaltz v. Avery (1851), 16 Q. B. 655 ; cf. Cooke v. Eshelby 
(1887), 1C App. G. 271, Schmaltz v. Avery was followed and applied in 
Harper v. Vigors, (1909) 2 K. B. 556, ana Sharman v. Brandt (1871), 
li, E- 6 Q, B. 720, was distinguished. ^In Schmaltz v. Avery (ubi 
supra, at p. 662), it is suggested that one who enters into a contract as 
agent caimot disclose himself as principal and recover if the other party 
relied on his character as agent and would not have contracted with him 
as principal. In Harper v. Vigors {ubi supra, at p. 663), Bickford, J., 
found that the facts raised this position, but the point was not taken 
and the agent recovered. 

(z) On the doctrines of “bolding out,” see per Kay, L.J., in Baum- 
voll V. Oilchrest, (1892) 1 Q. B. at p. 263. 

{a) Bolton Partners v. Lambert (1889), 41 Oh. B. 295: Keighley 
Maxted d Co. v. Durant, (1901) A. 0. 240. , 

(b) Smith V. Maguire (1858), 3 H. & N. 664. 
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mtention of the parties, to be gatbered fiom^the terms 
and signature of tbe cbarterparty (c), and the conduct of 
tbe parties in connection with tbe contract (d). 

By^a custom of a trade an Englisli agent for a foreign 
principal may be liable as principal to the exclusion of 
tbe liability of tbe foreign principal (e). But there is 
not in modern times, if there ever has been, any general 
presumption to this effect (/). And if by tSe terms of the 
contract the foreign principal is expressed to be directly 
liable as a contracting party any such custom will be 
inapplicable as being inconsistent with the contract (/). 

Where a person signs the charter in bis own name 
without qualification, be is, 'primci facie, deemed to con- 
tract personally, and, in order to prevent this liability 
from attaching, it must be ^dear from tbe other portions 
of tbe cbarterparty that be did not intend to bind him- 
self as principal {g). 

Note 1. — An agent wishing to protect himself from 
personal liability should state in the body of the charter that 
it is made by him as agent for tbe charterer or shipowner, 
and sign it ‘‘ D., as agent for tbe charterer (or shipowner). 
In this case he cannot be sued on the charter; unless he 
does not disclose his principal, and a custom that an agent 
so failing to disclose is personally liable is proved to exist 
in that trade oi^port (h). Where a person effects a charter 
as agent, so describing himself as to escape personal liability 


(c) Ariad^ie Co. v, McKelvie, (1922) 1 K. B. 518. See Note 2, infra. 

(d) A person may by his conduct have estopped himself from denying 

that he is personally liable : Hermann v. Royal Exchange Shipping Co. 
(1884), 1 0. & B. 413 : where a well-knowm line put on to the berth an 
extra steamer, and were held by their conduct and the form of th§ bill 
of lading estopped from saying that they were not the parties contracting 
to carry. • 

(e) Of. Armstrong v. Stokes (1872), L. R. 7 Q. B. 598, 605. 

(/) Miller, Gibb dr Co. v. Smith, Tyrer, Ltd., (1917) 2 X. B. 141; 
Mercer v. Wright, Graham d Go. (1917), 33 T. L. E. 343. * 

(g) Brandt v. Morris, (1917) 2 K. B. 785; Hough v. Manzanos (1879), 
4 Ex. B. 104. Cf. Gadd v. Houghton (1876), 1 Ex. D. 357 (0. A.); 
Hick V. Tweedy (1890), 63 L. T. 765. 

(h) Per Boviil, C.J., and Brett, J., Hutchinson v. Tatham (1873), 
Ti. E. 8 C. P. 482. See also brokers* cases : Fairlie v. Fenton (1870), 
L. B. 5 Ex. 169; Gadd v. Houghton (1876), 1 Ex. D. 357 (C. A.); 
Southwell V. Bowditch (1876), 1 G, P. D. 100, 374 (C. A.): Pike v. 
Ongley (1887), 18 Q. B. D. 708. 
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on the chatter, but has not in fact the authority he professes 
to have, so that his professed principal repudiates the 
charter, the alleged agent is liable for breach of an implied 
warranty that he has the authority that he professes to 
have (i). The measure of damages for such a breach is 
what the plaintiff has in fact lost, because he has not a 
binding contract with the alleged principal {k). 

By telegraphic authonty. In Lilly v, Smales (1), where 
an agent signiuig by telegraphic authority of charterer, B., 
as agent,'’ effected a charter which, through a mistake in 
transmission of the telegram instructing him, he had no 
'authority to effect, Denman, J., admitted evidence as to the 
meaning attached by business men to such words, and held 
on that evidence that the warranty implied by such a 
signature was only that the agent had a telegram which, if 
correct, authorised such a charter as that which he signed. 

In Suart v. Haigh (m), where S., a sub-agent, effected a 
charter purporting to be made between A. and “ D. as agent 
for charterer C.,” on telegraphic instructions from D., an 
agent of C., the charterer, and signed, ‘‘ S. by telegraphic 
authority of D. as agent,” the House of Lords held that S. 
warranted that he had authority from C., as well as from D., 
to sign the charter. 

Note 2. — Whether a man has contracted as principal, or 
only as an agent, is a question that must be decided on the 
construction of the particular document as a whole (n). The 
description of the man in the body of the document and the 
form of his signature are the most matej*ial matters to 
be considered. It is difficult to deduce from*^ the decided 
oases any general rules of construction, and it*^ must be 
confessed that these cases are very conflicting. It is ” in 
each case a question of construction having regard to the 
surrounding circumstances ” (o). , 


r 

(i) Collen v. Wright (1857), 8 B. & B. 647; see Sahesen v. Bederi 
Nordstjernan, (1905) A. C. 302, as to misrepresentation by the prin- 
cipal’s o<n agent. 

(k) Ex p, Panmure (1883), 24 Ch. B. 367; Pirhank v. Humphreys ' 
(1886), 18 Q. B. D. 54. 

(l) (1892), 1 Q. B. 456. For general principles when a person described 
as agent is a party to the contract, see Brandt v. Morris, (1917) 2 K. B. 
786; Ariadne Co. v. McKehie, (1922) 1 K. B. 518. 

(w) (1893), 9 T. L. B. 488. 

(n) Ariadne Co. v. McKehie (1922), 1 K. B. 618. 

(o) Parker, J, Chapman v. Smith (1907), 2 Ch. at p. 103. 
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I. Cases where an agent has been held liable as prin- 
(5ipal ( 2 ;). 

Case 1. — Charter between A. and “ D. on behalf of C./’ after- 
wards deferred to as “ the parties: ” signed by A. and B. Held, 
D, was a party to the contract, and could sue and be sued 
under it (g). 

Case 2.— Charter between C. and “ B. for owners of the 
signed “ for owners, B.” Held, ambiguous, but* when construed 
with letters (not objected to), to render B. personally liable (r). 

Case 3. — Charter between A. and “ D. agent for C.,’' signed 
“ B.” Held, D. was personally liable (5). 

Case 4. — Charter between A. and “ D., as agent for charterer 
. . . ship to load from agents of said freighters ( = D.)^ . . . 

captain to sign bills of lading at any freight required by 
chartei’ers ( = 1).) . . . This charter being entered into on behalf 
of others, it is agreed that all liability of charterers ( = D.) shall 
cease on completion of the loading,'’ signed “B.” Held, B. was 
personally liable (t). 

II. Cases where agent has been held not personally 
liable. 

Case 5. — B. entered into a charter between A. and C.,” and 
signed it *^B. pro A." A. had given B. no authority to make 
this contract and did not adopt it. Held, that B., who had 
executed the charter in the name of another, and added his own 
name only as agent for that other, could not be treated as a 
party to the charter and sued upon it; (qucere, unless it oould 
be shown he was the real principal (u) ). 

Case 6. — Charter between A. and B., as agents bo C., mer- 
chant and cha^jterer.” Signed for 0., B. as agent ; for A., B. as 
agent.” H^ld, that B. was not personally liable, upon a contract 
which both in its body and in its signature was expressed to be 
made by him as agent ” (cc). 


ip) See also Ogleshy v. Yglesias (1858), E. B. & B. 930; Schmaltz v, 
Amry (1851), 16 Q. B. 655; Paice v. Walker (1870), L. E. 5 Ex. J.73, 
which has been doubted by James, L.J., in Gadd v. Houghton (1876), 1 
Ex. B. 357; Weidner v. Hoggett (1876), 1 C. P. B. 633. 

(g) Cooke v, Wilson (1856)* 1 G. B. N. S. 153. 

(r) Adams v. Hall (1877), 37 B. T. 70. 

(s) Parker v. Winlow (1857), 7 E. & B. 942. Cf. Hick Tweedy 

(1890), 63 L. T. 765. ^ 

* (t) Hough V. Manzanos (1879), 4 Ex. B. 104. 

{u) Jenkins v. Hutchinson (1849), 13 Q. B. 744. Vide supra ^ note to 
Article 11, p, 35. The remedy against B was on a breach of warranty; 
Collen V. Wright (1857), 8 E. & B. 647. Vide supra, p. 40. 

(a;) Deslandes v. Gregory (1860), 2 E. & B. 602, but in Hough w, 
Manzanos (1879), 4 Ex. B. 104, Pollock, B., held that the words, “ as 
agents for charterers N in the body of the agreement are ambiguous. 
See. however, Hutchinson v. Tatham (Case 8, infra). 
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C(ue 7. — Charter between acting for owners of the ship/^ 
and C. : “ B. undertakes to pay demurrage on barges.’^ Heldf 
by Bramwell, L.J., that B. was not personally liable (y). 

Case 8.— Charter between A. and “ B. as agents for mer- 
chants.” Signed ‘‘B., as agents for merchants.” Held^ that^ 
apart from custom, B. would not be personally liable (z)T 

(Ufse 9. — Charter between “ B. agents for the owners” and 
” B. charterers.” The charter contained various stipulations, 
as k) “the charterers” and their obligations. The charter was 
signed “ For anti on behalf of B. (as agent) J. A. M.” Held,. 
that B. was not personally liable for demurrage (a). 

Note . — An ingenious point has been taken with varying 
success, where an agent has been held personally liable on 
charters which also contain a cesser clause, i.e. '' this charter 
being entered into on behalf of others, it is agreed that all 
liability of agents shall cease on shipping of the cargo,'' or 
words to that effect. In Oglesby v. Yglesias (b) it was held 
by Erie and Crompton, JJ., «that the agent, though per- 
sonally liable on the charter, was freed by such a clause 
from all liability after shipping of cargo. On the other hand, 
in Schmaltz v. Avery (c), Patteson, J., delivering the 
judgment of the Court, said: “There is nothing in the 
argument that the plaintiff's responsibility is expressly made 
to cease, ‘ as soon as the cargo is shipped,' for that limita- 
tion plainly applies only' to his character as agent, and, 
being real principal, his responsibility would unquestionably 
continue after the cargo was shipped.” 

Of these contradictory decisions that in Oglesby v. 
Yglesias (b) seems the more consistent with principle. If 
the plaintiffs relied on the defendant's character as principal, 
then with their eyes open they have agreed to thb. insertion 
of a clause directly limiting his liabilities, and the erroneous, 
recital that he acts for another will not affect the question. 
And this is not inconsistent with the case of Gidlischen v. 
Stewart (d); for there, though persons exempted from 


(y) Wagstajf v. Anderson (1880), 5 C. P. B. 171. Judgment pro- 
ceeded partly on the ground that “ shipbrokers do not usually act for 
themselves.” 

(z) Hutchinson V. Tatham (1873), B. E. 8 C. P. 482; Pike v; 
Ongley (1887), 18 Q. B. B. 708. 

(a) Ariadne Co. v. McKelvie (1922), 1 K, B., 518, following Qadd v. 
Houghton (1876), 1 Ex. B. 357 and overruling Lennard v. Robinson 
(1855), 5 E. & B. 126. 

(h) (1858), E. B. & E. 930. 

(c) (1851), 16 Q. B. 665, 663. 

(d) (1884), 13 Q. B. B. 317. 
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liability after loading by a cesser danse were yet held liable 
for freight, it was on the subsequent contract in the bill of 
lading; on the charter alone they would, it is submitted, 
have been exempt. Barivick v. Burmjeat (e) even exempts 
them «n charter and bill of lading together, but is, it is 
submitted, wrong. 


Article 14 . — Agent for Undisclosed or Unnamed 
Principal (/). 

Evidence is admissible to show that a party contracting 
as ^'charterer’’ was acting ^as agent for an undisclosed 
principal, so as to entitle that principal to sue upon the 
contract {g). 

Where an agent contracts for an unnamed principal 
evidence of a custom that the agent is personally liable, 
if he does not disclose his principal either at the time of 
the contract or within a reasonable time, is admissible 
to render the agent liable as principal, but not to exclude 
the principals liability. 


Case.— J). ei:y:ered into a charter with A. as “ agents for mer- 
chants/^ aiwi signed it, “ as agents for merchants.'' Hdd^ that 
evidence of a custom that if D. did not disclose to A, within a 
reasonable time the name of such merchants, D. was person ally- 
liable on the charter, was admissible (A). 


(e) (1887), 36 L. T. 250. J*ide infra, note (x), pp. 65, 56. 

(/) On the liabilities of undisclosed principals and their agents, see 
Thomson v. Davenport, 2 Smith, L. G., 12th ed. p. 365, and notes 
thereto; Higgins v. Senior (1811), 8 M. & W. 834. * 

ig) Drughorn v. Rederi Akt. Transatlantic, (1919) A. C. 203, in which 
Humble V. Hunter (1848), 12 Q. B. 310, is distinguished. Query,, 
whether Rederiakt. Argonaut v. Hani, (1918) 2 K. B. 247, was rightly 
decided. Lord Shaw in Drughorn's Case thought not. 

(Ii) Hutchinson v. Tatham (1873b L. E. 8 0. P. 482; Pike v. Ongley 
(1887), 18 Q. B. D. 708. On this custom see also Dale v. Hurnfrey 
(1858), E. B. & B. 1004; Fleet v, Murton (1871), L. R. 7 Q. B. 126; 
Southwell V, Bowditch (1876), 1 0. P. D. 100, 374, 



44 


CLASSES OF AGENT, 


[Arts. 15, 16 


Article 15 . — Agent for Crown, 

AgentvS chartering on behalf of the Crown, are not 
personally liable (i). 


Article 16 . — Classes of Agents. 

Agents who^ may have authority on behalf of the ship- 
owners to effect charters, sign bills of lading, or do ship^s 
business generally, are : 

(a.) The managing owner. 

(b.) Brokers. 

(c.) The captain. 

(a.) Managing Owner. 

The managing owner is W agent appointed by the 
other owners to do what is necessary to enable the ship 
to prosecute her voyage and earn freight {k). 

He has authority to pledge his co-owners^ credit for 
necessary repairs, when his owners cannot be communi- 
cated with in time (Z), but not otherwise; nor can he, 
except under special circumstances, bind them by bor- 
rowing money {in). He cannot delegate his authority {n). 


(i) MacBeath v, HMimand (1786), 1 T. B. 172 ;^Unwin v. Wolseley 
(1787), 1 T. B. 674; Gidley v. Lord Palmerston (1822),^ 3 B. & B. 275. 
In exceptional cases the agent may by the form of the charter expressly 
make himself liable, as in Cunningham v. Collier (1785), 4 Douglas, 
233, where Lord Mansfield held such an agent liable. 

(k) Barker v. Highley (1863), 15 C. B. N. S. 27, 34,* Thomas v. Lewis 
(1878), 4 Ex. D. 18, 23. He used to be called “ ship’s husband.” 
[“ Vaughan gave a cash-note on his banker to Bicknell, a husband of a 
ship of his.” Grant v. Vaughan (1764), 3 Burr. 1716.] The ship’s 
husband now is usually only a servant of the shipowner who undertakes 
the special duty of looking after the ship’s^ equipment and outfit. In the 
case of the limited companies (single ship companies), by which most 
steamship and sailing vessels are now owned, the articles of association 
provide Jor the appointment and powers of the ” managing owner,” and 
shareholders in them will be bound by the articles. By s. 59 of the 
Merchant Shipping Act, 1894, the name and address of the managing 
owner of every British ship, or of the ship’s husband, or person to 
whom the management of the ship is entrusted by the owner, must be 
registered at the custom-house of the ship’s port of registry. (See 
Appendix III.) (1) The Huntsman, (1894) P. 214. 

(m) Pringle v. Dixon (1896), 2 Com. Cases, 38; Doeg v. Trist (1897), 
2 Com. Cases, 153; of. Steele v. Dixon (1876), 8 Sc. Sess. Cases, 4th 
series, 1003. (n) Doeg v. Trist, Dide supra. 
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He binds by bis action those of bis co-owners, who 
bave appointed bim or expressly assented to bis appoint- 
ment, or bold bim ont as having authority, and no 
others (o). 

The fact that any person is registered as ^ ^ managing 
owner is not conclusive that be has authority to bind 
bis co-owners, but may be displaced by evidence of 
absence of authority (p). 

In the absence of express instructions, be has the 
power to procure a charter, and make the contracts 
necessary to carry it out (q). He has no power, in the 
absence of such instructions, to vary or cancel a charter, 
still less to agree on behalf of bis owners to pay money 
for such cancellation (r). He cannot against other part- 
owners assign the whole • freight to secure moneys 
advanced to him (s). 


(b.) Broker. 

A broker’s authority to effect, vary, or rescind ft) 
charters depends upon his special instructions at that 
particular time, and may be at any moment withdrawn. 
A broker is often held out as having authority to engage 
goods for the vessels of a particular shipowner, and to 
receive the freight for such goods, in which case his 
engagement^ will bind the shipowner, and payment of 
freight to» him will discharge the person paying; but 
such authority may be rescinded at any time, unless the 


« 

(o) Frazer v. Gutlihertson (1880), 6 Q. B. D. 93; Barker v. Eighley 
(1863), 15 C. B. N. S. 27. But his co-owners may bring an acticg;i of 
restraint. See The England (1886), 12 P. D. 32 ; and Article 17, 
sect, (a), post. As to the powers of a managing owner of several 
steamers, see National Bank* of Scotland v. Dewhurst (1896), 1 Com. 
Cases, 318. 

(p) Frazer v. Gutlihertson, mde supra. ^ 

(q) As to a managing owner’s rights to commission on effecting 
charters, see Williamson v. Bine, (1891) 1 Ch. 390. He is bound to 
render accounts of the voyage within a reasonable time. The Mount 
Vernon (1891), 64 L. T. 148. 

(r) Thomas v. Lewis (1878), 4 Ex. B. 18. 

(5) Guion V. Trask (1860), 1 Be C. E. & J. 373. 

^ (t) Though agent to effect, he may not be agent to receive a revoca- 
tion of an offer for, a charter. Raeburn v. Burness (1895), 1 Com. 
Gases, 22. 
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special maaner or time of rescinding it lias been pro- 
vided for by tlie agreement between tbe shipowner and 
broker. 

Note 1. — The management of a vessel includes: — 

I. — 1. Decisions as to the employment of the ship. 

2. Equipment and repairs of ship, and payment of 

a(;counts. 

3. Engagement and discharge of crew. 

4. Navigation, loading, and discharge of vessel. 

II. — 1. Chartering the vessel, or engagement of freight for 
her. 

2. Collection of freight. 

8. Entry and clearance of ship, and Customs 
business. 

The first class of work is considered owner's work; the 
second, broker’s work. But same person may unite the 
functions of managing owner and broker; some owners do 
all their broker’s work in their own office, and the exact 
division of the work varies with each shipowner. 

Brokers wdio are not owners usually make one of the 
following branches of work their special business: — 

I. — B lookers for the sale of ships (il). 

II. — Chartering brokers, w^ho find charters for ships, or 
ships for employment. They usually keep the original 
signed charter, and issue certified copies for the use of the 
parties. 

These two classes have no authority beyond their specific 
instructions in each particular case. 

III. — Loading hivkers, who habitually procure noargoes for 
vessels on the berth for a certain port or trade. Their con- 
nection with the merchants trading with such porta enables 
them to guarantee cargoes for vessels which they undertake 
to load, while to maintain that connection they must 
prqvide a fairly regular supply of vessels on that berth, by 
themselves chartering ships if necessary. They have power 
to make engagements to carry goods in the ship they load; 
they collect the freight on the engagements they have made, 
when ^uch freight is payable at the port of loading; and 
they frequently supervise the stowage of the ship, though 
they do not accept responsibility to the shipowner for such 
stowage. They are paid as a rule by a percentage commis- 


(u) It would appear from Wilkinson v. Martin, 8 C. & P. 1, that in 
1887 brokers for the sale of ships in London resorted to the Eoyal 
Exchange to do business. 
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sion on the freight engaged. In certain trades, as the 
Australian, the chief loading brokers have formed a '' ring/' 
who in return for a merchant’s promise to ship all his goods 
by the vessels loaded by the “ ring'” at an agreed rate, 
undertake to carry such goods at as low a rate as any vessel 
that may be put on the berth (a?). All vessels on the berth 
which are not put in the hands of the “ ring ” to load, must 
be prepared to suffer severe competition. Some steam 
lines have especially appointed loading brokers, to whom, 
application is made for room for goods to be shipped on any 
ship of the line, and to whom freight is paid. Their autho- 
rity, however, is determinable by the shipowner, either on 
the terms of their appointment or at a moment’s notice. 
On some lines all the loading broker’s work is done in the 
managing owner’s office {y). 

Owner’s work in foreign ports is done by the captain, or, 
in the case of vessels belonging to a regular line, by the 
branch house abroad, or by ^e captain, with the advice of 
the agents of the line, but the system of submarine cables 
has much lessened the captain’s sphere of direct action 
abroad. On the respective duties of broker and captain 
abroad to the owner, see Stumore v. Breen (z). 

Note 2. — Broker's Commission. 

In almost all charters a clause is inserted providing for 
the payment of a commission, usually a percentage upon the 
freight to be earned thereunder, to the broker who has 
negotiated the contract. Such a clause does not make the 
broker a party% to the charter, but there is a collateral 
contract between him and the shipowner, upon which he can 
sue the shipowner for his commission (a). Moreover, the 
charterer can sue, as trustee for the broker, upon the 
covenant by the shipowner in the charter to pay commission 
to the broker (h). 


(x) For an example of the working of sncli a “ ring,” see the facts in 
Mogul S.S. Co. V. Macgregor (1889), 23 Q. B. D. 598; (1892) A. C. 25. 
iy) Of. Williamson v. Hin^, (1891) 1 Oh. 390. 

(z) (1886), 12 App. Gas. p. 698. 

(a) As in White v. Turnbull, Martin d Co. (1898), 3 Com. Gas. 183. 
The broker not being a party to the charter cannot sue the shipowner 
■upon it as upon a “ contract for the carriage of goods ” or an agree- 
ment for the use and hire of the ship ” under the Admiralty Jurisdiction 
of the County Courts (32-33 Yict. c. 51); The Nuova RajfaelUna (1B71), 
L. B. 3 A. & E. 483. Brokerage is not a “ necessary ” within 3 & 4 
Viet. c. 65, s. 6, to sustain an action in rem. The Marianne. (1891) 
P. 180. 

(h) Les Ajfreteurs Ueunis v. Walford (1919), A. C. 801, approving 
and following Robertson v. Wait (1853), 8 Exch. 299. 



48 


THE CAPTAIN, 


[Art, 16 


A commission on “ all hire earned does not entitle the 
broker to commission on hire which would have been earned 
but for the cancellation of the charter by the principals 
without wilful default (c). 

The commission is usually payable on freight as and when 
earned (d). But it may be expressed to be payable on the 
signing of the charter upon the gross estimated freight, ship 
lost or not lost, or in like terms (e). Under a clause by 
which commission was payable “ on completion of loading, 
or should the vessel be lost/' and the ship was lost on her 
way to the loading port, it was held that the broker could 
recover (/). 

The commission may be expressed to be payable on the 
freight and on demurrage, but in the absence of such 
expression '' Commission at — per cent.” will be payable 
on freight only (g ) . 


(c.) Captain (h). 

In the absence of express authority from his owners, 
the captain^s authority to hind them hy a charter only 
arises when he is in a foreign port, when his owners are 
not there, and there is difficulty in communicating with 
them, and when the charter is a usual one in its terms (f). 

Before the arrival of his ship in port, no captain has 
any authority in law to bind his owners by letters written 
to an agent in port, asking him to make a charter for 


(c) White V. TurnhuU^ Martin Co., (1898) 3 Coiri. Cases, 183; 
approved in French v. Leeston Go., (1922) 1 A. C. 451; cf. Broad V. 
Thomas (1830), 7 Bing. 99. 

(d) A custom that commission is only payable on hire actually earned 
was held to have been proved in Harley v. Nagata (1918), 23 Com. Cas. 
121,, bnt was held inconsistent with the charter in Les Ajfreteurs Reunis 
V. Walford, (1919) A. C. 801. 

(e) Les Ajfreteurs Reunis v. Walford (uhi supra). 

If) Ward V. Weir (1899), 4 Com. GaseS^, 216. On a similar wording, 
but with the difference that the charter was a chartering “to arrive, “ 
the Scotch Courts came to a contrary conclusion : Sihson v. Barcraig 
Co. (1896), 24 Ot. Sess, Cas., 4th Ser. 91. 

(g) Moor Line v. Dreyfus^ (1918) 1 K. B. 89, 

(h) As to the position where the captain works the ship on a system 
of thirds of the profits, see Steel v' Lester (1877), 3 0. P. B. 121, and 
Associated Cement Co. v. Ashton,^ (1915) 2 K. B, 1. 

(i) Thus the captain has no right without instruction to execute a 
charter, excluding the right of his owners to freight : Walshe v. Provan 
(1853), 8 Bx, at p. 850, per Pollock, C.B. See Thomas v. Lewis (1878), 
4 Bx. B. 18. 
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tire ship before its arrival , and a charter so made would 
not be binding on the owners, unless subsequently ratitied 
by them (A*). 

SemMe {-per Brettj L.J.)? ^ captain not having 

any authority to make such a contract, cannot when in 
port ratify it, so as to bind his owners (/c). 

Where the captain is authorisect to bind liis owners, 
he will incidentally have the power to employ a broker or 
agent for this purpose (Z). 

Captains or agents at foreign ports have no authority 
to vary a charter, without express instructions from their 
principal (^n), though they have authority to do all 
things necessary to perform the contract (n). 


Article 17 . — Who are hound by Charters. 

(a.) Part-owner of Shares in Ship. 

Any part-owner (o) of a ship may object to its employ- 
ment in any particular way, though such employment is 


(k) The Fanny; The Mathilda (C. A.) (1883), 48 L. T. 771. The 
system of submarine cables has much lessened the captain’s duties in. 
foreign ports, the owners now settling the employment of their vessels 
by telegraph in mosj^ cases. 

(T) De Bussch^ v. Alt (1878), 1j. E. 8 Ch. D. 286, 310. Story on 
Agency, par. 201. 

(m) Grant v. Norway (1851), 10 C. B. at p. 687; Sickens v, Irving 
(1859), 7 C. B. N. S. 165; Burgon v, Sharpe (1810), 2 Camp. 529. Bor 
a case when a charter was so varied, see Hall v. Brown (1814), 2 Dow. 
367, 375 ; and, for express authority in a charter so to vary, see Wiggins 
V. Johnston (184:5), 14 M. & W. 609. 

(n) The captain has authority to settle accounts to be paid for frei^t 

and demurrage in foreign ports, and to take bills of exchange for tnat 
amount, so as to bind the shipowner and a purchaser of the ship : 
Alexander v. Bowie (1857), 1 & N. 152. The Scotch Courts have 

held that he has no authority to abandon a claim for demurrage, though 
he may give the charterers additional lay-days in return for their giving 
up the option of loading at two additional ports : Holman v. Peruvian 
Nitrate Co. (1878), 5 Sc. Sess. C., 4th Ser. p. 657. In Dillon v. 
Livingston and P. 4; 0. Co. (1895), 11 T. D. E. 313, an agreement by 
the captain that if the consignees dispensed with w^eighing, he would 
accept freight on the bill of lading quantity less two per cent., and pay 
for short delivery of such two per cent., was held within his authority 
as master. As to the captain’s position in signing bills of lading, see 
Repetto V. MillaFs Karri Go., (1901) 2 K, B, 306. 

(o) The property in a British ship is divided into 64 shares (Merchant 
Shipping Act, 1894, s. 5 (i) ). Divided ownership of the ship by 

A- A 



50 


PURCHASER, 


[Art. 17 


tuider a charter made by a managing owner appointed 
by liimself. In sncli a case that part-owner will neither 
share the profits nor be liable for the losses, of such 
he entitled, in an action of restraint, 
to a bond from his co-owners to secure the value of his 
share in the ship, before she will be allowed to sail on the 
chartered adventure^ (p). In such a case the co-owners 
who do not dissent divide the profits and losses in pro- 
portion to their shares (q), 

(b.) Fvrchaser (r). 

The purchaser or assignee of any share in a ship under 
charter is bound by the charter in existence, but is not 
liable for expenses or losses ^on charters which were com- 
pleted before his purchase (s). 

The purchaser of a ship under charter is not by the 
purchase alone bound by or entitled to the benefit of the 
stipulations in the charter (t). 


virtue of separate ownership of such shares used to be common, but 
is now becoming increasingly rare. The Admiralty Court is given 
jurisdiction as to all questions between co-owners fcy sect. 8 of the 
Admiralty Court Act, 1861, 

ip) The England (1886), 12 P. D. 32; The Talca (1880), 5 P. B. 169. 
See also Ouston v. Hehden (1745), 1 Wils. 101; Haly y. Goodson (1816), 
2 Mer. 77. As to the liabilities of sureties on such ^ bond, see The 
Vivienne (1887), 12 P. I). 186. As to position of co-owners, inter se^ 
see Bennett v. Maclellan (1891), 18 Sc. Sess. C., 4th Ser. 956. ' The 
majority of part-owners may not change the character of the ownership 
without the consent of the minority, as by turning their shares over 
to a Limited Company : The Hereward, (1895) P. 284. 

(q) The Vindohala (1887), 13 P. D. 42, at p. 47, approving the dictum 
in^“ Abbott on Shipping,” 12th ed., p. 66. 

Ir) The sale of a chartered ship, if it involves the change of her 
nationality, constitutes a breach of the charterparty on the part of the 
shipowner, for which damages may be recoverable. Isaacs v. McAllum 
(1921), 3 K. B. 377. 

(s) The Vindobala, supra; The Meredith (1885), 10 P. D. 69; 
Messafferies Co. v. Baines (1863), 7 L. T. 763. See The Bonnie Kate 
(1887), 57 L. T. 203, as to when part-ownership begins. An under- 
writer on a ship, by acceptance of notice of abandonment of a ship, 
becomes entitled to freight earned by her subsequently {Stewart v. 
Greenock Ins. Co. (1848), 2 H. L. C. 159), but does not become 
entitled to the benefit or liable to the obligations of any pending con- 
tract of affreightment {Hickie v. Rodocanachi (1869), 4 H. & N. 456). 

(t) Spencer's Case (1853), 3rd resolution, 1 Smith, L. 0.., 12th ed. 

Note 2 to Article 1, p. 4, supra. If he buys with knowledge 
of the charter he will be bound by it, and, if his contract of purchase 
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(c.) Mortgagor or Mortgagee ((u). 

A mortgagor in possession lias by statute {x) tlie 
powers of an ordinary owner, excep't that he must’ not 
materially impair the value of the mortgagee’s security. 
The mortgagee out of possession is therefore bound by 
any chaider which does not impair his security (y), and 
the burden of proving that a charter is of such a nature 
is on him (-^). 

He cannot object to a charter on the ground that its 
performance will involve the ship’s leaving the jurisdic- 
tion, and so render the exercise of his rights more 
difficult [z ) ; nor to an assignment of freight by the 
mortgagor as gross freight, the expenses of the voyage 
not being paid, out of it {a ) ; nor to a charter making 
freight payable to a third party (&). 


so provides, entitled to its benefits. The charterer may refuse to have 
the charter performed vicariously by the purchaser, and sue the vendor 
for damages. (See Note 2 to Article 1, supra.) If the purchaser 
refuse to perform it, the charterer may get an injunction to restrain 
him from using the ship otherwise than according to the charter, but, 
ill the absence of novation, the charterer’s claim for damages will be 
against the vendor only, who may then have a claim against the pur- 
chaser on his contract of sale. 

{u} Under the mortgage of a ship, there pass articles necessary for the 
navigation of the ship or the prosecution of the adventure which are on 
board at the date of^the mortgage or replace similar articles then on 
board. Coltman^Y. Chamberlain (1890), 25 Q. B. D. 328 : semble, 
articles subsequently added, to which there was nothing corresponding 
on board at tlie date of mortgage, do not pass unless they become part 
of the ship. As to mortgages of ships, to procure funds to work them, 
see The Thames (1890), 63 L. T. 353. 

(x) Merchant Shipping Act, 1894, s. 34. “ Except as far as may be 
necessary for rfiaking a mortgaged ship or share available as a security 

♦ for the mortgage debt, the mortgagee shall not by reason of the mort- 
gage be deemed the owner of the ship or share, nor shall the mortgager 
be deemed to have ceased to be the owner thereof.” 

(y) Keith v. Burrows (1877),, L. E. 2 App. G. 636; Collins v. Lam- 
port (1864), 34 L. J. N. S. Ch. 196; The Heather Bell, (1901) P. 272 
(0. A,); The Fanchon (1880), 5 P. D. 173; De Mattos v. Gibson (1858), 
4 Be Gr, & J. 276; The Maxima (1878), 39 L. T. 112; Cory v. Siewart 
(1886), 2 T. L. B. 508; The Keroula (1886), 11 P. D. 92; La7ning v. 
Seater (1889), 16 Sc. Sess. C., 4th Ser. 828. In The Celtic King, (1894) 
P. 175, the mortgagee was held not bound by a contract of employment 
for five years, so as to prevent him realising his security by sale. 

, (z) The Fanchon, vide supra. On the relations of mortgagees of 
shares, and owners of other shares, see The Orchis (1890), 15 P,"l). 38. 

(a) The Edmond (1860), Lush. 57. 

(h) Cory v. Stewart (1886), vide supra. It is doubtful what dealings 
of the mortgagor will impair the mortgagee’s security, i.e., a freight^ 
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Blit the mortgagee is not bound by a charter, entered 
into by the ^mortgagor after the mortgage, which does 
impair the morigagee’s security — c.//., a charter to carry 
contraband of war to a port of a belligerent power at a 
time when insurance against the risk of capture is 
impossible (o). 

A mortgagee of shares out of possession cannot main- 
tain an action of restraint. {Semhle, that he can, if in 
possession (d) ). A mortgagee out of possession cannot 
take possession if no sum is clue to him under the mort- 
gage, and nothing is done hy the mortgagor to impair 
the security (c). But if the mortgagor deals with the* 
ship ill a manner that impairs the security, tlie mort- 
gagee may take possession, without commencing any 
proceedings, and even thoi^h there has been no actual 
default under the mortgage (/). 


Article 18 . — Position of Shi2)peT of Goods on a Chartered 

Ship, 

The issue of a bill of lading does not operate as the 
creation of a new obligation which puts an end to the 
old obligations under the charterparty {g).r 

Where the ship carrying the goods in respe^ct of which 
a bill of lading is given is under charter, the position of 


earning ship. Lord Ksher, in Cory v. Stewart, vide supra, goes so 
far as to suggest that, if the mortgage^ considers the charter onerous, 
he should not enter into possession; but see The Innisf alien (1865),. 
L. R. 1 A. & E. 72; The Keroula (1886), L. B.' 11 P. D. 92. In 
Lamiwy v. S eater, v, s., it was held that, when the mortgagor had 
contracted to insure the ship, the mortgagee was entitled to prevent 
her going to sea uninsured. 

(c) Law Guarantee Society v. Russian Bank, (1905) 1 K. B. 815. 

(d) The Innisf alien (1866), L. B. 1 A. & E. 72; The Keroula, (1886)^ 
11 P. D. 92. 

(e) The Blanche (1887), 58 L. T. 592; The Cathcart (1867), L. B. 
1 A. & E. at p. 829; The Heather Bell, (1901) P. 272 (C. A.). 

if) The Manor, (1907) P. 339. 

{g) Den of Airlie S.S. Co, v. Mitsui (1912), 17 Com. Gas. 116. 
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tlie liolder of tlie bill of lading will varv according as 
be is : — ~ 

(a.) Both sliip])er and cbarterer. 

(ib^) A shipper other ihan the charterer ; or 
(c.) All indorsee from the shipper. 

It may also vary according* to the powers conferred^ 
by charter or otherwise, on the master or b 3 ;olver signing 
the bill of lading (^h). 

(a.) Where the Shipper is also the Charterer. 

Where the charterer is himself the shipper, and 
receives as such shipper a bill of lading in terms differ- 
ing from the charter, the proper construction of the two 
documents taken together is ^hat, primd facie and in the 
absence of any intention to the contrary, as between the 
shipowner and the charterer, the bill of lading, although 
inconsistent with certain parts of the charter, is to be 
taken only as an acknowledgment of the receipt of the 
goods (?■). 

If the holder of the bill of lading is merely an agent 
or factor of the charterer, he is in the same position 
the charterer {h). So also if the charterer takes a bill 
of lading in his own name, but as agent for a third 
person, such ihird person is in the same position as the 
charterer (i). 

The fact that the bill of lading does not contain all 


{h) See Article 20. 

{%) RodocanacM v. Milburn (1886), 18 Q. B. B. 67, per Lord Esber*at 
p. 75; Bindley, L.J., at p. 78; cf. Leduc y. Ward (1888), 20 Q. B. D. 
at p. 479; Wagstajf v. Anderso^^ (1880), 5 C. P. D. at p. 177, per Lord 
Bramwell : “To say that the bill of lading is a contract, superseding, 
adding to, or varying the former contract, is a proposition to which i 
can never consent repeated less decidedly in Sewell v. Burd/cfc -^1884), 
10 App. 0. at p. 105. Where, however, a bill of lading is issued to 
a shipper, other than the charterer, differing in terms from the charter, 
and the charterer subsequently becomes indorsee of the bill of lading, 
the latter is bound by its terms and cannot assert against the shipowner 
that in his hands the bill of lading is a mere receipt and the charter the 
only effective contract : Calcutta S.S. v. Weir, (1910) 1 K. B. 769. 

(k) Kern v. Deslandes (1861), 10 C. B. N. S. 206; Gledstanes v. Allen 
(1862), 12 0. B. 202; Small v. Moates (1833), 9 Bing. 574. 

(l) Delaurier v. Wyllie (1889), 17 Sc. Sess. G., 4th Ser. 167. 
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tlie terms of the charter (m), or that it contains terms 
not ill the charter (??,), will not necessarily vary the 
contract between shipowner and charterer (o). 

But the parties to a charter may agree to vary it; and 
their agreement to vary may be expressed in the bill of 
lading' given to the charterer (2^). 

♦ 

Case 1. — C. chartered A.’s ship, ‘‘master to sign bills of 
lading, at any rate of freight, and as customary at port of 
loading, without prejudice to the stipulations of the charter.’^ C. 
shipped goods under the charter, and the master signed a bill of 
lading, containing an exception of “negligence of the master and 
crew,” which was not in the charter. The goods were lost through 
the master’s negligence. Heldj that the master had no authority 
to insert such a clause in the bill of lading, which could not 
prejudice the charter, but was a mere receipt for the goods 
shipped, and that the shipowners were therefore liable (q). 

Case 2. — A ship was chartered, the charter containing a power 
to the master to sign bills of lading without prejudice to the 
charter and exceptions inter alia of “restraint of princes.” A 
shipper, who was practically identified with the charterer, and 
fully aware of the charter, obtained a bill of lading containing 
only an exception of perils of the seas. The ship was delayed by 
restraint of princes. Eeldj that the contract of affreightment 
was to be found in the chax'ter and bill of lading, and that the 
one exception in the bill of lading did not supersede the several 
exceptions in the charter (r). 

Case 3. — D., as agent for C., negotiated a charter with A. for 
a lump freight of £735, “the master to sign bills of lading at 
any rate of freight without prejudice to ethis charter.” C. 
shipped goods on his own account, and the master signed a bill 
of lading, making the goods “ deliverable to C, or assigns, paying 
freight as usual.” C. indorsed this bill to B. in part payment 
of advances on the cargo. Held, that B., both as agent for G. 
and as having knowledge of the charter, was liable to A.’s lien 


(w) The San Roman (1872), L. E. 3 A. & B. 583, 592. 

(n) Rodocanachi v. Milburn (1886), 18 Q. B. B. 67 ; Pickernell v. 
Jauherry (1862), 3 F, & P. 217 -j-Caughey v. Gordon (1878), 3 0. P, B. 
419. 

( 0 ) See note (?')> supra. 

Ip) For instances where such a variation has been effected, see Guh 
Uschen v. Stewart (1884), 13 Q. B. B. 317; Bryden v. Niebuhr (1884), 
10. & E. 241; Davidson v. Bisset (1878), 5 Sc. Sess. C., 4th Ser. 709; 
and note below, p. 56. 

iq) Rodocanachi v. Milhurn (1886), 18 Q. B. B. 67. 

(r) San Roman (1872), B. B. 3 A. & E. 583, 592. An action in rem 
against tbe ship; though the charterer and shipper were nominally 
different firms, they were in fact almost identical, and the decision 
cannot, it is submitted, be supported, except on this ground. 
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for the whole freight due under the charter, and not merely for 
the freight in the bill of lading (s). 

Case 4. — C. agreed with A. to ship oranges by A/s ship at 
4s. 6d. per box. E., A.’s master, then signed bills of lading for 
oranges shipped by C. at 35. 6d. per box. Held, that 0, was liable 
for freight at 4s. and was not relieved by the bill of 
lading (t). 

Case 5, — Charterer (C.) agreed to load a full cargo at a freight 
of “60s. per ton in full.’’ The master was paid by the ship- 
owner a fixed salary to include all charges and allowances. He 
signed a bill of lading making the goods “ deliverable to order or 
assigns, he or they paying freight, etc., as per charter, with 5 
per cent, primage for cash on delivery as customary.” D., 
indorsees of the bill of lading as agents of C., received the cargo 
at the port of discharge. Held, that the master could not sue 
B. for primage either for himself or for the owner (u). 

Case 6. — A ship was chartered with the usual stipulations for 
freight and demurrage, and a cesser clause. The charterers 
shipped the cargo themselves, accepting bills of lading, making 
the goods deliverable to themselv«es at the port of discharge, “ they 
paying freight and all other conditions as per charter.” In an 
action by shipowners against charterers as consignees under the 
bill of lading, for demurrage at the port of discharge — Held, they 
were liable, for the bill of lading only incorporated those clauses 
of the charter which were consistent with its character as a bill of 
lading, and did not therefore incorporate the “ cesser clause” (ac). 


{$) Kern v. Deslandes (1861) 10 C. B. N. S. 205, based, in Fry v. 
Mercantile Bank (1866), L. R. 1 C. P. 689, on the position that B. 
really represented C. ; and sustainable on that ground, sed qumre, 
whether on the facts this was so. Small v. Moates (1833), 9 Bing. 574, 
and Gledstanes v. 4^len (1852), 12 C. B. 202, are similar cases. 

(t) PickernelU'Y. Jauherry (1862), 3 P. & P. 217; cf. Delaurier v. 
Wyllie (188^, 17 Sc. Sess. C., 4th Ser. 167, where C. was agent for 
the real shipper. 

(u) Caugliey v. Gordon (1878), 3 C. P. B. 419, Here the master, 
without owner’s authority, tried to introduce a new term into the con- 
tract, contraiy to the charter, which could only be for owner’s benefit. 
Held, he could not. 

(x) GulUschen v. Stewart (1884), 13 Q. B. D. 317. See also Bryden 
V. Niehuhr (1884), 1 C. & B. 241; Davidson v. Bisset (1878), 5*Sc. 
Sess. C., 4th Ser. 709. If, instead of expressly incorporating some 
terms of the charter in the bill of lading, the owner had signed, and the 
charterers accepted a bill of lading, binding themselves to pay demur- 
rage and freight, without any reference to the charter, this case seems 
also to shew that such a bill of lading wmuld have overridden tUe cesser 
clause in the charter. Brett. L.J., in giving judgment against the 
charterers, said : “ Pushed to its legitimate conclusion, the argument 
for the charterers would free them from liability for freight.” The 
argument was pushed so far, it is submitted, wrongly, by Bemoan, J., 
in Barwick v. Burnyeat (1877), 36 L. T. 250. In that case the char- 
terers, who were also consignees pleaded that the cesser clause, which 
exempted them by name, after the ship’s loading and payment of 
advance freight, from subsequent liability, relieved them from any 
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Note. — The eases of Eodoranachi v. Milhum (ij) and 
Led no v. Ward (z), both in the Court of Ap])ea], brought 
into prominence the %dew, that where a charter has been 
effected, find the charterer himself ships the cargo and takes 
a bill of lading for the shipment, such a bill of lading is, in 
the words of Lord Esher {//), “ only an acknowledgment of 
the receipt of the goods, unless there be an express provision 
in the documents (the charter and bill of lading) to the 
contrary/’ It is submitted that this is stated a little too 
broadly. It is clear that in the cases of GidUschen v. 
Stewart (x), Brifdcn- v, Niebuhr (x), and Davidson v. 
Bisset (x), the contract made between shipowner and 
charterer in the charter was in effect varied by the bill of 
lading, and in Gidliscdien v. Stewart (x), at p. 819, Bowen, 
L.J., speaks of the argument for the charterer as “ render- 
ing the bill of lading a nullity : it would be a useless form 
except as an acknowledgment that the goods had been put 
on board.” It may be said that in GulUschen v. Stewart 
and Bryden v. Niebuhr (a?), the liability was nqt on the 
contract originally evidenced by the bill of lading, but on 
the contract implied from the charterer-consignee’s taking 
the goods under the bill of lading by which he was consignee. 
But the Court of Appeal do not rest their judgment on this 
ground, for Brett, M.B., says (at p. 318): “The contract 
by a bill of lading is different from the contract by a charter, 
and the defendants are sued upon the contract contained in 
the bill of lading. It would be absurd to suppose that their 
liability upon the bill of lading would cease (under the cesser 
clause) upon the loading of the cargo.” «.At any rate, in 
the Scotch case of Davidson v. Bisset (a), no «uch question 
arose, and Lord Moncrieff there takes an intermediate view : 
“ I should be disposed to say that4n matters which relate 
to the details of the mode in which the contract of carriage 
is to be performed, the charter may be varied by the bill of 
lading, although the substance of the contract of affreight- 
ment is to be looked for in the charter.” It is submitted 
that this limitation is unnecessary. If the parties to a 


liability*” under a bill of lading accepted by them, making the goods 
deliverable “ to order or assigns, he or they paying freight for the same, 
and other conditions as per charter ” : and they were held not liable for 
freight. This case was not cited in GulUschen v. Stewart or Bryden v. 
Niebuhr, but seems directly contrary to the principle of those decisions, 
and must, it is submitted, be taken as overruled. 

(y) (1886), 18 Q. B. D. 67. 

(jz) (1883), 20 Q. B. B. 475. 

(a) (1878), 5 Sc. Sess. 4th Ser. 709. 
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charter wish to vary their contract, even in a substantial 
point, the^’ can do so; and why not by a bill of lading? 

But there appears to be a very serious difficulty in the way 
of the theory?-, even thus limited. It is admitted that where 
a bill«Df lading given to a charterer differs from the charter- 
party, though, as between shipowner and cdiarterer, the bill 
of lading may be “ merely in the nature of a receipt for the 
goods, yet, wdiere it is indorsed over, as between the ship- 
owner and the indorsee, the bill of lading must be considered 
to contain the contract ” [b). The difficulty of this view is 
that the indorsee has by statute (c) transferred to him by^ 
the indorsement all such rights and liabilities, ‘‘ as if the 
contract contained in the bill of lading had been made with 
him.” But in the case of the indorsement from the 
charterer-shipper of a bill of lading differing from the charter, 
there is, on the doctrine of Lord Esher in Rodocanaolii v. 
Milhum, no “ contract contained in the bill of lading,” but 
only a “mere receipt.” Hmv, then, can the indorsement 
pass what does not exist? Does a contract spring into 
existence on the indorsement, wffiich had no existence 
before? And, if so, what statutory authority is there for 
such a “ creation,” as opposed to the “ transference ” 
ordained by statute? It may be said as in Lediic v. 
Ward (b), that between shipowner and indorsee the bill 
of lading must be considered to contain the contract, 

“ because the shipowner has given it for the purpose of 
enabling the charterer to pass it on as the contract of 
carriage in respect of the goods.” But this view, which 
appears to rest ♦on some sort of estoppel against the sliip- 
owner, fails ?n the numerous cases where the variation from 
the charter is in favour of the shipowner and against the 
shipper; and is also difficult to reconcile with the admitted 
law that a shipowner may repiidiate against an indorsee for 
value a bill of lading, which his agent had no authority 
to give, as for goods not shipped (d). The Scotch Courts 
had a similar point before them in Delaurier v. Wyllie^ (e) 

f 

(b) Leduc v. Ward (1888), 20 Q. B. D. at p. 479, per Lord Esher. 

(c) 18 & 19 Viet, c. 111, s. 1. Appendix III., post. "• 

(d) Grant y. Norway (1851), 10 C. B. 665, and Article 20. In 
Diedericluen v. FarquJiarson (1898), 1 Q. B. 151, the point seems to 
have been involved, but not to have been discussed. It is difficult to see 
how the charterer-shipper could have succeeded in that case, though the 
consignee, as indorsee from him, did. 

(e) (1889), 17 Sc. Sess. C. 167. This case would have illustrated very 
pointedly the difficulty here discussed, if the coals and the iron had been 
shipped, as might well have happened, under one bill of lading. In that 
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(1889), where C., who had made a charter containing a 
negligence clause, shipped some iron belonging to F. in his 
own name, taking a bill of lading without a negligence 
clause. The goods were then lost by negligence, and F. 
sued the shipowner. The majority of the full Courj5 held 
that as the shipowners only knew C. in the transaction, 
the bill of lading was only a receipt to G., and did not 
bet?.ome anything more by an indorsement to F. which did 
not pass to him the property, which he had already. Lord 
Adam (p. 184) assumes that indorsees for value could sue 
on the bill of lading alone, but offers no explanation of how 
the bill of lading contains a contract in their case, when it 
did not in the ease of their indorsers. 

(b.) Where the Shifper is other than, the Charterer. 

In this case the question with -whom the shipper has 
contracted, and on what terms, is one of some difficulty, 
and it is difficult to lay down general rules (/). 

If the charter is a demise, so that the captain is the 
servant of the charterer and not of the owner, a hill of 
lading signed hy the captain or by the charterer binds 
the charterer, hut not the shipowner [g). 

In an ordinary voyage charter with a cesser clause, 
the captain in signing hills of lading usnally makes a 
contract between the owner and the shippers, which may 
or may not, accoi'ding to its woi^ding, incorporate some 
terms of the charter [h). And this may b<^ so, though 
the charter contains a clause that. the captain *sh all sign 
bills of lading as agent for the charterers, against 
shippers who do not know of the clause (?*). 


event the bill of lading, as regards the iron, would have by the indorse- 
ment created contractual rights in the indc^sees ; bnt as regards the coal, 
would have been a “ mere receipt ” in the hands of the same indorsees. 

(/) Per Walton, J., in Samuel v. West Hartlepool Co. (1906), 11 
Com. at p. 125. 

{g) Per Walton, J., uhi supra, at p. 125; Baumvoll v. Gilchrest 
(1893), A, G. 8; Marquand v. Banner (1856), 6 E. & B. 282, as 
explained in Gilkison v. Middleton (1857), 2 C. B. N. S. 134. 

(h) Per Walton, J., uhi supra, at p. 126; per Channell, J., in Wehner 
V. Dene S.S. Co., (1905) 2 K. B. at p. 98; Baujmoll v. Gilchrest, v, s.; 
Sandeman v. Scurr (1866), L. R. 2 Q. B. 86 (C. A.). Cf. Limerick 
S.S. Co. V. Coker (1916), 33 T. L. B. 103. 

(i) Manchester Trust V. Furness, Withy iB Co., (1895) 2 Q, B. 539. 
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Where there is a time charter with a clause that the 
captain shall sign hills of lading as presented withont 
prejudice to the charter, the result ordinarily is that 
though the contract between the time charterer and ship- 
owner is not affected^ the shipowner cannot repudiate 
the terms of the bill of lading against the shipper {k). 
In some cases there will be no conti'act with the ship- 
owner, but only with the charterer (1 ) ; in others, a 
contract with the shipowner who can look for indemnity 
to the charterer (m). If in form a bill of lading only 
constitutes a contract with the charterer, but in fact, as 
between charterer and shipowner, the chartei^er has 
authority to contract on behalf of the shipowner, it may 
be that the holder of the bill of lading can sue the ship- 
owner upon it as an undisclosed principal . 

The shipper’s knowledge or ignorance of the terms of 
a charter is relevant in the following ways. If by the 
terms of a charter the master has no authority to sign a 
bill of lading in a particular form, wdiich otherwise 
would be within the general authority of a master, but 
yet signs such a bill, the shipowner will be bound by it 
to a shipper ignorant of the terms of the charter (ti), but 
not hound to a shipper who knew of those terms. 

The burden of proving the shipper’s knowledge of the 


(k) Turner v. Haji Goolam., (1904) A. C. 826. 

(l) Samuel v. West Hartlepool Go. (1906), 11 Com. C. 115. Tliis 
may well bg so where the charterers are proprietors of a line of steamers 
and issue a bill of lading in the form of their line signed by themselves ; 
cf. Hermann v. Royal Exchange Shipping Co. (1884), 1 C. & E. 413; 
The Okehampton, (1913) P. 173; and Bathgate v. Letri^heux, LToyd’s 
List, 18 March, 1919. In such a case the charterers presumably will 
not have the benefit of sec#s. 502 and 503 of the Merchant Shipping 
Act, 1894, unless they are charterers by demise. Cf. The Hopper^ 
No. 66. (1908) A. C. 126. 

(m) As in Kruger v. Moel Tryvan Ship Go.. (1907) A. C. ^2; Elder 
Dempster v. Dunn (1909), 15 Com. Cas. 49. But the charterer’s signa- 
ture may make a contract with the owner — as in Tillmanns v. Knuts- 
ford, (1908) 1 K, B. 185; while the master, though the owmer’s servant, 
may bind the charterer and not the owner : Harrison v. Huddersfield 
(1903), 19 Times L. E. 386. 

(n) This is an application of the principle that secret limitations of a 
general authority do not affect a third party relying on the general 
anthority. 
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terms of the cliarter will be upon ilie sliipowiier (o), and 
a elaiise in the bill of lading, all conditions as per 
charter/’ will not give the sliipper constructive notice of 
such provisions (p). 

Shippers cannot be required to accept bills of lading 
in accordance with tbe charter, if such charter involves 
unusual or onerous terms of wliicb tliey were ignorant, 
but can demand their goods back, if shipped, at tlie 
ship^s expense (q), 

^ Case 1. — A, chartered a ship to C. to sail to X., and load from 
C.’s agent there, cargo to be stowed at merchant’s risk and 
expense. The captain to sign bills of lading if required at any 
rate of freight, without prejudice to the charter. At X. goods 
were shipped by shippers who knew nothing of the charter, under 
a bill of lading signed by the master. Held, that the shippers 
could sue A., the master having signed as his agent (r). 

Case 2. — A. had purchased a ship for the purpose of selling it 
to C, under an agreement which provided for payment of part of 
the purchase money down and part at the expiration of a charter 
of the same date. Under this charter A. agreed to let, and C. 
to hire the steamer, for four months ; charterer to provide and 
pay for provisions, and wages of captain, officers, engineers, and 
crew, owner to pay insurance and maintain steamer in an 
efficient condition during service, charterer to provide and pay for 
coal, port charges, etc. Payment for use and hire of vessel at 
£750 per month. Owner has option of appointing chief engineer 
to be paid by charterer, owner to have lien on cargoes for freights 
due xinder charter. C. appointed and paid captain, officers, and 
crew. A. appointed chief engineer. A. was refistered as owner 


( 0 ) The St. Cloud (1863), B. & L. 4. 

(p) Manchester Trust v. Furness, Withy d; Go., (1895) 2 Q. B. 689, at 
pp. 645, 547, 649. See also West Hartlepool Go. v. Tag aft, Beaton d 
Go. (1902), 18 Times L. B. 858 at p. 860. 

{qfPeek v. Larsen (1871), L. B. 12 Eq. 878; The Stornoway (1882), 
61 Ij. J. Adm. 27. So also where there are a charter and a sub-charter, 
and the shipper only knows of one, he wilknot be bound by the other : 
Tharsis Sulphur Co. v. GulUford (1878), 22 W. B. 46; The Emilien 
Marie (1876), 44 L. J. Adm. 9. So also where a mate’s receipt not 
agreeing %ith the terms of the shipping note is tendered : Armstrong v. 
Allan (1892), 8 T. U. R. 618. But contrast RalU v. Paddington S.S. 
Co. (1900), 6 Com. Cases, 124, in which shippers, who knew of the 
existence of a charter, were held not entitled to demand their goods 
back from the master on his refusing to sign bills of lading except at 
the chartered rate of freight, which was higher than that contracted for 
by shippers with the charterers. 

(f) Sandeman v. Scurr (1866), X/, B. 2 Q. B. 86. See also The 
Figlia Maggiore (1668), U. B 2 A. B. 106. 
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and managing owner. F. shipped goods on board, in ignorance 
of the charter, and received bills of lading, signed by the captain 
and a broker employed by charterer. In an action, against A. 
by F. on bills of lading — Held^ that A. having parted witli the 
possession and control of the vessel, the captain was not his 
servant so as to bind him by his signature to the bill of lading (s). 

Case 3. — A. chartered the Ferndene to C. by a time charter, not 
a demise of the vessel, the captain to be under the orders of the 
charterers as to employment, and the charterers agreeing to 
indemnify the owners from all consequences that might arise from 
the captain signing bills of lading- C. sub-chartered the vessel 
to O., who contracted with F. for the shipment of goods, for which, 
the captain then signed bills of lading at the freight arranged 
between 0. and F. Held, the bills of lading constituted a 
contract between A. and F. (t). 

Case 4. — A. chartered the Bombay to C. by a time charter, not 
a demise : C. sub-chartered to O., who knew of the charter. O. 
shipped cargo under bills of lading signed by the master at the 
sub-charter freight. A. claimed a lien on the cargo for time 
charter hire. Held, that A. welffe bound or prevented by the issue 
of the bill of lading from claiming a lien for more than the 
sub-charter hire (u). 

Case 5. — A. chartered the Lindenhall to C. by a time charter; 
C. made a freight contract with F. for the carriage of oil at a 
named freight, G.’s form of bill of lading to be used. F. shipped 
oil, and received bills of lading signed by the captain on C.’s 
form and at the contract rate of freight. Held, the contract in 
the bill of lading was between F. and C., not A. (cc). 

Case 6. — A ship was chartered with a clause, “In signing bills 
of lading it is expressly agreed that the captain shall only do so 
as the agent for the charterers; and the charterers hereby agree 
to indemnify the.^owners from all consequences and liabilities, if 
any, that may arise from the captain signing bills of lading or 
otherwise complying with the same.’’ In other respects the 
master was the servant of the owners, in whom under the charter 
the possession and control of the ship remained. The master 
signed bills of lading containing the clause, “they paying freight 
and all other conditions as per charter.” A claim was made 
by the shippers on the shipowners under the bill of lading. It 
was hot proved that the shippers knew of the clause in the chapter 
above quoted. Held, that the shippers were entitled to sue the 


(s) Baumvoll v. Gilchrest, (1893) A. C. 8. 

(t) Wehner v. Dene S.S. Go., (1905) 2 K. B. 92; cf. Wastiaater S.S. 
Co. V. Neale (1902), 86 Li. T. 266; and Limerick S.S. Co. v. Coker 
(1916), 33 T. L. B. 103. 

(u) Turner v. Haji Goolam, (1904) A. C. 826. The judgments appear 
to decide that the bills of lading were contracts between A. and 0. ; but 
the decision can be supported on the ground that there was no contract 
between A. and 0. giving a lien on his goods for time charter freight- 

fa?) Samuel v. West Hartlepool 8. Nav. Co. (1906), 11 Com. C. 115. 
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shipowners and were not affected by constructive notice of the 
terms of the charter (y). 

Case 7. — On June 24, C., brokers, wrote to F., “We now beg 
to offer you room in ship E,’’ On June 26, F. accepted this, 
and an agreement was drawn up between F. and ‘‘ C. acting for 
A., owners of the If.” On June 25, C. and D. jointly had 
chartered the If. from A., paying a lump freight, their liability 
to cease on loading. The master signed bills of lading, and on 
the voyage sold the goods. Held, that F.’s remedy was against 
A. and not against C. (»). 

Case 8. — C. chartered a ship from A. and put it up as a general 
^hip. F. put goods on board in ignorance of the charter. The 
captain refused to sign bills of lading except in terms of the 
charter, which gave the shipowner liens for demurrage and freight 
under the charter, and refused to deliver up the goods. Held, 
that shippers who had shipped in ignorance of the charter were 
entitled to demand their goods back rather than be bound by 
the provisions of the charter, and that the owners were bound to 
redeliver them free of any claim for lien or charges (a). 

Case 9. — 0. chartered a ship ^rom A. and put it up as a 
general ship. F. shipped goods in it, in which 0. had a right 
of property, and F. was enabled to ship those goods through the 
negligence of E., the master, in signing bills of lading for them. 
At the end of the voyage, E., with A.’s approval, delivered the 
goods to G., consignees under the bill of lading, in spite of O.’s 
demand for the goods. Held, that though E. in signing bills was 
probably acting as charterer's agent, yet, in delivering the goods 
at the port of discharge, with A.'s approval, he was acting as 
A.'s agent, and A.- was therefore liable to an action by 0. (6), 


(c.) Indorsee from Shipper^ 

If a bill of lading giwen by a shipowner or his 
agent (c) to the shipper, whether charterer or not, and 
differing in its terms from the charter, comes into the 


(y) Manchester Trust v. Furness, Withy Go,, (1895) 2 Q. B. 539 
(C. A,). 

(z) Wagstajf v. Anderson (1880), 5 G. P. D. 171 (G. A.), 

(a) Peek v. Larsen (1871), L. E, 12 Eq. 378. The question would 
seem to be whether the shippers were, or should in reason have been, 
aware of the terms of the charter. See Watkins v. Rymill (1883), 10 
Q, B, D, 178; BalU v. Paddington S.S. Go. (1900), 5 Com. Gases. 124. 

(b) Schuster v. McKellar (1857), 7 E. & B. 704. E. could only have 
sued E. or G. under the bill of lading; and, if A. had demised the ship 
to 0., 0. could only have sued C. ; but as there was no demise, and 0. 
did not sue in contract under the bill of lading, but in tort, A. was 
liable to 0. 

(c) Of. Baumvoll v. Gilchrest, (1893) A. C. 8. 



Art. 18] BILL OP LADING, 63 

hands of G., a bond fide holder for value of such bill 
of lading (d). 

I. If G. is ignorant of the terms of the charter, the 
shipowner will be bound by the bill of lading {e)j even 
though his agent had no authority to sign it, provided 
that vsuch bill is on its face within the ordinary authority 
of a master or broker (/), and that the /lifference in 
terms has not been obtained by fraud of any previous 
holder (g), 

II. If G. is aware of the terms of the charter, the 
shipowner will not be liable to G. upon a bill of lading 
signed by his agent beyond any authority conferred by 
such charter 

III. In any case the terms of the charter will not be 
incorporated in the bill of Isiltling without a plain expres- 
sion in the bill of lading of the intention to do so (^)., 
neither will the indorsee be bound by verbal negotiations 
with the shipper not embodied in the bill of lading (7c). 


(d) But where G. had before indorsement the property in the goods 
represented by the bill of lading, which was taken by the charterer as 
G.’s agent, the bill of lading was held cidy a receipt, and G. was bound 
by the charter : Delaurier v. WylUe (1887), 17 Sc. Sess. 0. 167, et sufra, 
p. 57. 

(e) The Patria (l’S71), L. E. 3 A. & B. 436; Gilkison v. Middleton 
(1857), 2 C. B. aSf. S. 1, 34; but see not-? on p. 56, supra, on difficulties 
where the shipper is charterer. • 

(/) Grant v. Norway (1851), 10 C. B. 655, at pp. 687, 688; Cow v. 
Bruee (1886), 18 Q. B. B. 147; Reynolds v. Jex (1865), 7 B. & S. 86. 
And see Article 20, post, and footnote (g), p. 72. 

(g) Mitchell v, Scaife (1815), 4 Camp. 298. 

(h) The shipowner in such a case must prove that the bill of lading 
holder did know of the terms of the charter. See Case 6 (The Drq^p- 
ner), infra. See also Harrison v. Huddersfield (1903), 19 Times L. R. 
386, and Article 20, infra. 

(i) Chappel V. Comfort (J861), 10 C. B. N. S. 802; Fry v. 
Mercantile Bank of India (1866), L. R. 1 C. P. 689; Smith v. Sieveking 
(1855), 4 E. & B. 945. “ Where a charter is entered into, the special 
provisions of that charter are binding only as between the charterer 
and shipowner, and if a bill of lading is signed by the naaster, and that 
bill of lading comes to the hands of an assignee for value, the latter 
is entitled to have the goods delivered to him on the terms mentioned 
.in the bill of lading, and, properly speaking, is not bound to refer to 
the charter at all ” fWilles, J., in Chappel v. Comfort, at p. 810). 
This is subject to the reference to the charter for any of its terms 
expressly incorporated in the bill of lading. And see, post, Article 19. 

(k) Leduc.v. Ward (1888), 20 Q. B. B. 475. 
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Case 1. — ship was chartered with certain excepted perils, 
including ‘'restraint of princes.” F. shipped goods in ignorance 
of the charter, and the master signed a bill of lading only con- 
taining an exception of “ perils of the sea.” In an action in rem 
by G., the consignees, who also were ignorant of the charter, 
against ship, owner, and master, for failing to deliver through 
“ restraint of pninces,” hehl^ that the owner was liable, and that 
the contract in the bill of lading rcas not affected by the contract 
in the charter of which F. and G. were ignorant (/). 

Case 2. — A ship was chartered by C. for a certain voyage, at a 
certain freight with a lien on the cargo for all freight, the master 
-to sign bills of lading without prejudice to the charter. C. 
shipped goods for which the master signed a bill of lading, 
making the goods deliverable to G., “paying freight as per 
margin, i,e. £196.” C. indorsed the bill of value to G. Held, 
that the owners having by their master signed bills making the 
goods deliverable on payment of a certain fi'eight, could only 
claim that freight, and not the whole freight for which they had 
a lien under the charter, as against consignees who had advanced 
money on faith of the statement in the bill of lading (m). 

0(.ise 3. — A. chartered a ship to C. at a certain freight, “A. or 
his agent to sign bills of lading at any rate of freight without 
prejudice to this charter.” B., C.^s agent abroad, advanced money 
to the ship, and in consideration of such advance the master loaded 
goods from D., giving a bill of lading, “ shipped by B., to 
be delivered to order, or assigns, paying freight to B.’s agent, G., 
as per margin.” HeM, that the master had no authority to make 
such a contract, and that A. was not bound by it to G., con- 
signees of cargo (7i), 

Case 4. — C. chartered a ship from A. to pay a certain freight, 
sixteen lay-days and demurrage at £2 per diem, 0. shipped a 
cai‘go consigned to G. in London under a bill oi lading, “ paying 
freight as per charter,” with a memorandum in the margin, 
“There are eight working days for unloading in London.” The 


(Q The P atria (1871), L. B. 3 A. & B. 436. Otherwise if F. had 
shipped through C., the charterer, as his agent. Delaurier v. Wyllie 
(188^), 17 Sc. Sess. C. 167. 

(m) CAlMson v. MiddMon (1867), 2 C. B. N. S. 134. See also 
Mitchell V. Scaife (1815), 4 Camp. 298. This case is distinguishable 
from cases like Kern v. Deslandes (1861f, 10 C. B. N. S. 205, by the 
fact that the holder is an indorsee for value, and not a mere agent 
or factor. Here too the owners seem to have authorised the signing 
of the bill of lading (see per Cockbum, G.J.), and so varied their lien. 
We have omitted the part of the case which was overruled in Kirchner 
V. Venus (1859), 12 Moore, P. C. 361, as to whether there was a lien 
for freight at all. See also West HaHlepool Co, v. Tagart, Beaton d; 
Go, (1902), 18 Times L. E. 358; 8 Com. Cas. 183 (C.A.). 

(n) Reynolds v. Jex (1865), 7 B. & S. 86. Such a contract as to 
freight was beyond the usual authority of a master, and should have 
put (j. on inquiry. See also Arrospe v. Burr (1881), 8 Sc. Bess. C., 
4th Ser. p. 602; The Canada (1897), IS T. L. B. 238, 
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vessel was detained four days beyond her lay-days. Gr. was sued 
by A. for demurrage. Heldj that as the bill of lading did not 
clearly show that the conditions as to demurrage in the charter 
were incorporated in the bill of lading, G. was not liable (o). 

Case 5. — F. shipped goods on A.’s vessel, and took a bill of 
lading, setting out that the vessel was lying at X. and bound 
for Z., with liberty to call at any ports in any order. F. knew 
that the ship was going to Z. by way of Y., which was altogether 
out of the course of a voyage from Z. to X. F. indorsed the 
bill of lading to I. The ship proceeded to Y., and was lost on the 
way. Held, that I. was not prevented from recovery for the 
deviation, by F.’s knowledge of the course of the voyage, such 
knowledge not being embodied in the bill of lading (p). 

Case 6. — F. agreed to sell certain goods to P. on c.i.f. terms. 
The contract of sale provided ‘ ‘ tonnage to be engaged on the terms 
of the annexed charter.” There was annexed a form of charter 
which contained a negligence clause. F. chartered a steamer to 
carry the goods by a form of charter containing a negligence 
clause. The goods were shipped, and the captain executed a bill 
of lading which did not contain % negligence clause. P. became 
indorsee of the bill of lading. Some of the goods were lost on 
the voyage owing' to negligent navigation. P. sued the shipowner 
upon the bill of lading for short delivery. Held, that there was 
primd facie evidence that P. knew of the contents of the charter 
effected by F., and that therefore the shipowner was not liable (q). 


Article 19 . — Incorf oration of Charter in Bill of Lading. 

Where the liol^ler of a bill of lading for goods shipped 
on a chartered vessel is either a shipper other than the 
charterer, whether aware of the cliarter or not (r), or an 
assignee of such bill for value, even from the char- 
terer (5j, ^the stipnlations of the charter on any 
particular point will not be incorporated into the bill .of 


(o)‘Chappel v. Comfort {1S61J, 10 0. B. X. S. 802. 

ip) Leduc V. Ward (1888), 20 Q. B. D. 475. 

iq) The Draupner, (1909) P. 219; (1910) App. Gas. 450. The Gonrts 
below held that the shipowner had not discharged the onus of proving 
knowledge of the terms of the charter in the shipper. The House of 
Lords held that he had. 

(f) The Patria (1871), L, Bi. 3 A. & E. 436. But where the charterer 
took a bill of lading in his own name, but as agent for F., the real 
pwner of the goods, to whom he indorsed the bill of lading, F., was 
held bound by the charter though the bill of lading did not refer to it. 
Delaufur v. WylUe (1889), 17 Sc. Sess. C. 167, and see p. 67, supra 
(s) Fry V. Mercantile Bank of India (1866), L. E. 1 C. P. 68^ ' 

A. 5 
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lading witliont a plain expression in the bill of lading 
of the iiiteiitiou to do so (t). 

Where such an intention plainly appears it will be 
adopted; thus the clause ''freight and all other condi- 
tions as per cdiarter will incoriiorate into the bill of 
lading* all conditions iu tlie charter to be performed by 
the consig‘i\ee of the goods (n) applicable to and con- 
sistent with the character of the bill of lading (/r), or 
relevant to his right to take delivery of the cargo (i/), 
bxit not inapplicable or insensible conditions (z), or 
clauses of the charter which would alter express stipula- 
tions in the bill of lading («) or which are not conditions 
to be performed by the consignee (n). 

Under such a clause holders of the bill of lading have 
been held liable for chartet'party demurrage at the port 
of loading {h) or at the port of discharge (c), bound by 


{t) Chappel V. Comfort (1861), 10 G. B. N. S. 802; SmUh v. Sieve- 
"king (1855), 4 E. & B. 045; Wegener v. Smith (1854), 15 C. B. 285. 

(u) Serraino v. Garnphell, (1801) 1 Q. B. 28S; following Russell V. 
Niemann (1864), 17 C. B, S. 163, at p. 177, and dicta in Taylor v. 
Rerrin (1883) (xinreported decision of the House of Lords) ; Delaurier v. 
WylUe (1880), 17 Be. Bess. C. 167. Diederichsen v. Farquharson^ 
(1898) 1 Q. B. 151 (C. A.); Manchester Trust v. Furness^ Withy ^ (1895) 

2 Q. B. 539, (0. A.). See the latter case at pp. 545* 547, 549, as to the 
doctrine of constructive notice in mercantile transactions. See also The 
Draupner, (1910) A. C. 450, and The Northumbria, (1906) F. 292. 

(a?) Porteus v. Watney (1878), 3 Q. B. B. 63?k, at p. 542 (C. A.); 
Gardner v. Trechmann (1884), 16 Q, B. D. 154 (C.^ A.). Howitt v 
Paul (1878), 6 Sc. Sess. C., 4th Ser. p. 321, where the Words “ paying 
freight as per charter ” were held to incorporate a stipulation for the 
payment to the captain of a gratuity for “ good delivery.” 
ly) East Yorkshire S,S. Co, v. Hancock (1900), 5 Com. Cases, 266. 

(4 GtilUschen v. Stewart (1884), 13 Q. B. B, 317 (@. A.); Bryden 
V,’ Niebuhr (1884), 1 0. & B. 241; but see Banoick v. Burnyeat (18771, r 
36 L. T, 250, and Note, supra, p. 56. , . 

(a) Gardner v. Trechmann (1884), 15 Q. B. B. 154 (C. A.). See 
Case 9 {Red R. 8.S. Co, v. Allatini), infra, and see Oostzee Stoomvart 
V. Bell (1906), 11 Com. Cas, 214, following The Emmy (Shipping 
Gazette, 9 Aug, 1905), for a difficult case as to the consistency of 
chartPiparty and bill of lading. 

(5) Gray v. Carr (1871), L. K. 6 Q. B. 522. 

(c) Porteus V. Watney (1878), 8 Q. B. B. 634 (C. A.) ; disapproving 
Rogers V. Hunter (1827), M. & M. 63; Dobson v. Droop (1830), M. & 
M. 441; quaere, whether the charter would not be satisfied by the 
charterers receiving ^10 per diem from one shipper, though in justice 
such shipper should have a right, which he has not in law, to require 
contribution from other shippers. See also Straker Y, Kidd (1878), 3 
Q: B. B. 223; Leer v. Yates (1811), 3 Taunt. 387 ; Harman v, Gandolph 
(1815), Holt, N. P. 35. See Note 2 to Article 135 on p. 363, 
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a clause ill the charterparty giving a lien for dead 
freight (d), and entitled to the benefit of a clause that 
the ship should discharge in the dock ordered by char- 
terers (e). But the cesser danse (/), or arbitration 
elanse (ff), or clanses as to the liability of the shipowner, 
snch as the exceptions in the charter (7i), or a danse in 
the charterparty that the bills of lading shall be con- 
•clnsive evidence of the amount of cargo shipped (i), or 
a danse that the captain shall sign bills of lading as 
.agent of the charterer and not of the shipowner, will not 
be incorporated in the bill of lading (k). 

Note . — The phrase “he paying freight according to the 
•charterparty ” is at least as old as 1539 (1). 

Case 1. — C. chartered a ship from A., “ the ship to have a lien 
on cargo for freight 70s. per ton ... to be paid on unloading of 
the cargo. C. shipped part of the cargo under a bill of lading 
containing a clause, “ freight for the said goods payable in Z. as 
per charter,” and indorsed the bill for value to I. Held, that 


(d) Kish V. Taylor, (1912) A. C. 604, at p. 614. 

(e) East Yorkshire S.S. Co. v. Hancock (1900), 5 Com. Cases, 266. 

(/) See note (z), supra. 

Ig) Thomas v. Portsea S.S. Co., (1912) A. C. 1, following Hamilton 
•V. Mackie (1889), 6 Times L. B. 677. For cases as to the incorporation 
•of the arbitration cla^ise in a colliery guarantee into the charter, see 
Weir V. Pirie (1898), 3 Com. Cases, 263, 271 ; Clink v. Hickie, Borman 
it Co. (1898), 3 Com. Cases, 275. In Temperley S.S, Co. v. Smyth 
(1906), 2 K. B.'*791, an arbitration clause as to demurrage at the port of 
loading in a charter with a cesser clause was held incorporated in a 
hill of lading given to the charterers, and Runciman v. Smyth (1904), 
*20 Times L. E. 625 was overruled. Hamilton v. Mackie (supra) was said 
to depend on the special terms of the clause and upon the fact that 
"lihe bill of lading holder was not the charterer. As to the right of the 
charterer to claim arbitration under a charter when he has indorseli 
.and assigned a bill of lading issued under it, see Den of Airlee S.S. Co, 
V. Mitsui (1912), 17 Com. Cas.^lb, 

(h) Russell V. Niemann (1864), 17 G. B. N. S. 163. Exceptions in the 
charter may be incorporated by apt words in the bill of lading, e.g., 
All other conditions and exceptions as per charterparty,” or all 
-other conditions (including negligence clause) as per charter ” (cf. 
The Northumbria, (1906) P. 292). For a special case in which under 
■such a clause the printed exceptions in the charter were held not to be 
incorporated, see The Modena (1911), 16 Com. Gas, 292, 

,ii) Hogarth Co. v. Blyth Co., (1917) 2 K. B. 534. 

(Zc) Note (u), p. 66, supra. 

(1) See bill of lading of that date in Marsden, Select Pleas of the 
Admiralty Court (Selden Society, 1892), Yol. I., p. 89. Other examples 
dated 1541 and 1544 appear ibid. pp. 112, 126. 
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against I. the shipowner had a lien only for the freight due for 

the goods included in the bill of lading, and not a lien for the 

whole chartered freight (m). 

Case 2. — C. chartered a ship from A. with a clause that fourteen 
working days were allowed for loading and unloading, and ten 
days on demurrage at £35 a day. F. shipped corn under a bill 
of lading, “ paying freight for the same goods, and all other con- 
ditions as per charter.” F. indorsed the bill to I. for value. 
At the port <^f discharge, owing to delay of other shippers, I. was 
delayed in removing his goods, and three days’ demurrage was 
incurred. Held, that I. was liable to pay demurrage as per 

charter. Scmhle, that A. could recover the demurrage for the 

three days from each of the shippers (n). 

Case 3. — A charter provided for payment of freight at 
£1 11s. 3d. per ton, and gave the shipowner an absolute lien for 
freight : ’ the bill of lading provided for payment of freight at 
£1 2s. 6d, per ton, “extra expenses to be borne by the receivers, 
and other conditions as per charter.” Held, not to incorporate 
in the bill of lading the clauses of the charter as to freight (o). 

Case 4. — A ship was chartet'ed by C. from A. with the usual 
stipulations for freight and demurrage and a cesser clause. C. 
shipped the cargo, accepting bills of lading making the goods 
deliverable to himself at the port of discharge; “he paying 
freight and all other conditions as per charter.” In an action 
by A. against C. as consignee under the bill of lading, for 
demurrage at the port of discharge. Held, C. was liable ; for 
the bill of lading only incorporated those clauses of the charter 
which were consistent with its character as a bill of lading, and 
did not therefore incorporate the “cesser clause” (p). 

Case 5. — A ship was chartered by C. from A., “ fifty running 
days to be allowed for loading, and ten days on demurrage over 
and above the said lay-days at £8 per day . A. to have a lien 
for demurrage,” and a cesser clause. C. shipped, goods under a 
bill of lading “to be delivered as per charter un to-order of C. or 
assigns, he or they paying freight and all other conditions or 
demurrage (if any should be incurred for the said goods) as per 
charter.” The ship was detained in loading ten days on 
demurrage, and eighteen days more. A. claimed adien for demur- 
rage for ten days, and damages for the eighteen days’ detention 
l.gainst G., consignee under the bill of lading. Held, that G. was 


{m) Fry V. Mercantile Bank of India (1866), L. E. 1 C. P. 689. See 
also Mitchell v. Scaife (1815), 4 Gamp. 298. The Court based their 
decision on the grounds : (1) That a clear intention to give the extended 
lien was not shewn (Ghap'pel v. Comfort, note (t), supra) ; (2) That 
the charter fixed the rate of freight and not a lump freight, and this 
only was incorporated in the bill of lading. Such a division of liability 
will not be applied to demurrage : Porteus v. Watney, vide Case 2. 

(n) Porteus v. Watney, (1878) 3 Q. B. D. 584. 

(o) Gardner v. Trechmann (1884), 15 Q. B. D. 154. 

Ip) Gnllischen v. Stewart (1884), 13 Q. B. B. 317. 
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liable for the demarrage, but not for the damages for detention, 
which were not given hj the charter or the bill of lading (q). 

Case 6. — A. chartered a ship to C-, the charter containing a 
negligence clause ; F. shipped goods under a bill of lading, without 
a negligence clause, but containing a clause “to be delivered to 
order or assigns, they paying freight for the said coals, and all 
other conditions as per charter.’’ The ship was lost through 
negligence; F. sued A. Held, that the bill of lading only 
incorporated such conditions of the charter as were to be per- 
formed by the consignee, and not other clauses, and tliat therefore 
A. was not protected by the negligence clause in the charter (r). 

Case 7. — Under a charter containing a clause allowing a deck 
cargo “ at merchant’s risk,” a bill of lading for deck cargo was 
given containing no exceptions, but the words, “ freight and all 
other conditions as per charter.” The consignees clamed for 
damage to the cargo. Held, by the C. A. (Eigby, L.J., dissent- 
ing), that they were entitled to succeed, the clause in the charter 
not being incorporated in the bill of lading (s). 

Case 8. — Goods were shipped under a charter which contained 
a clause excepting the shipownefs from loss or damage from 
various perils, “even when occasioned by negligence of the master 
... or other servants of the shipowners . . . or by iinsea- 
worthiness . . . not resulting from want of due diligence by the 
owners, etc.” A bill of lading was issued containing the words 
“ all other conditions as per charterparty, including negligence 
clause.” In a suit by the bill of lading holder against the ship- 
owners for damage, alleging unseaworthiness, held, that the whole 
of the exceptions clause in the charterparty, including the 
exemption as to unseaworthiness, was incorporated into the bill 
of lading (t). 

Case 9. — Charterparty for the shipment of a full cargo of wheat 
or maize at 125. per J:on. Provision (in effect) that oats or barley 
might be shipped, and if so, there should be a lump sum freight 
equivalent to^the total freight of a full and complete cargo of 
wheat or maize at the above rate. The charterers only half filled 
the ship, and with oats and barley only. Bills of lading for this 
cargo were issued providing that the consignees should “pay 
freight . . . a«id perform all other conditions ... as per charter 
*at the rate of freight as per charter per ton of 2240 lbs. gross 
weight delivered.” In a suit against the consignees for the lump 
sum freight under the charter, held, that the consignees were only 


iq) Gray v. Carr (1871), L. E. 6 Q. B. 522, 

(r) Serraino v. Campbell, (1891) 1 Q. B, 283; cf. Delatirier v, Wyllie 
(1889), 17 Sc. Sess. 0. 167; and compare Manchester Trust v. Furness, 
(1895) 2 Q. B. 539, where a clause making the captain the agent of the 
charterer to sign bills of lading was held not incorporated in the bill of 
lading. 

*(s) Diederichsen v. Farquharson, (1898) 1 Q. B, 151 (C. A.). In 
this case the shipper, who was also the charterer, could not, it is 
submitted, have sued with success. 

(t) The Northumbria, (1906) P. 292, 
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liable for per ton of the oats and barley delivered, the words 
in the bill of lading, “per ton of . . . gross weight delivered,*^ 
being inconsistent with the incorporation of the charterparty 
lump sum freight (u). 

Case 10. — A chai'terparty contained a clause, “captain to sign 
Eastern trade bills of lading which are to be deemed conclusive 
proof of cargo shipped.^’ The captain signed bills of lading with 
Ahe qualification, “ weight, measure, quality, contents, and value 
imknovui,'’ and containing the phrase, “ freight and all other 
conditions and exceptions as per charterparty.” On a claim for 
short delivery, held, that the conclusive evidence clause in the 
charter was not incorporated into the bill of lading, and that the 
shipowner, in an action on the bill of lading, was not debarred 
from proving that all the goods shipped had in fact been 
delivered (x). 


Article 20 . — Authority of aster or Broker to sign Bills 
of Lading [y). 

I. Where no Goods are Shipped. 

The master or broker cannot bind the owner or prin-, 
cipal by signing bills of lading for goods that were never 
shipped at all (^) ; bnt the bill of lading is primd facie 


(u) Red R. 8.S. Co. v. Allatini (1909), 14 Com. Cas. 82. In Bright- 
man v. Miller (Shipping Gazette, 9 June, 1908) the charter and ‘the 
bills of lading were in similar terms, except tbafr the words, ” at the 
rate of freight as per charter per ton of 2,240 lbs. gross weight 
delivered,” were omitted. Held, that each of the bill of«iadmg holders 
was liable for such a proportion of the lump sum freight under the 
charter as the amount of his consignment bore to the amount of the 
total consignments under all the bills of lading. 

{x) Hogarth S Co. v. Blyih S Co., (1917), 2 K. B. ^4. 

iy) The question of authority to sign bills of lading does not often , 
a^se, as each line has its printed form, or forms, which are hardly ever 
varied. When a ship is under charter, and is put up by the charterer® 
as a general ship, power is usually given to the master by the charter to 
sign bills of lading in any form, “without prejudice to the charter,” 
i.e., to the contract between shipowner and charterer (see Note 2, 
post, p. 77) In actions for damage to goods, where bills of lading have 
been mgned by a broker abroad, and it is difficult to prove his authority, 
an alternative claim in tort will generally be successful. On the 
statutory liability of the person signing a bill of lading for goods not 
shipped, see the Bills of Lading Act (1855), s. 3 : Appendix III., and 
Article 21. 

{z) McLean v. Fleming (1871), L. E. 2 Sc. App. 128; Brown V. 
Powell Duffryn Goal Co. (1876), L. B. 10 C. P. 662; Jessel v. Bath 
fl867), L. R. 2 Ex. 267; Grant v. Norway (1851), 10 C. B. 665. This 
is so, though the goods were brought alongside the ship and mate’s 
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evidence that they were shipped, and the burden of dis- 
proving it lies on the owner (a). Bnt where the state- 
ment of the amount or quantity of the goods in the hill 
of lading is qualified by such words as '' Weight or 
quantity unknown,” the bill of lading is not even ffimd 
facie evidence against the shipowner of the amount or 
quantity shipped, and the onus is on the cargo-owner of 
proving what in fact was shipped (6). 

Neither can the master or broker hind the owner by 
signing a second bill of lading for goods on board, for 
which he has already signed one bill (c). 

Such a bill has no further binding effect [d), even in 
the hands of a hond fide holder for value. 

The owner may, however, by express stipulation bind 
himself to accept the statena^ent of quantity shipped in 
the bill of lading, though all the goods enumerated 
therein are not shipped (e). 

Case 1. — C. chartered a ship of the capacity of 696 tons, from 
A., to carry bones. The master signed bills of lading representing 
that 701 tons were shipped, bnt containing the clause, “weight. 


receipts given for them. Thorman v. Burt (1886), 54 L. T. 349. 
Though the owner is not liable, “ the master Or other person signing” 
the bill of lading may be liable under sect. 3 of the Bills of Lading 
Act, 1855. • 

(а) Smith v. Bedouin Nav. Co., (1896) A. C. 70; Harrowing v. Katz 
(1894), 10 Times L. R. 400, affirmed by H. L., Nov. 26, 1895, see note 
in (1896) A. C, at p. 73; Bennett and Young v. John Bacon, Ltd. 
(1897), 2 Com. Cases, 102 (C- A.), in all of which cases the evidence of 
the bill of lading was not displaced; also Hine v. Free, Bodwell d Co. 
(1897), 2 Conw Cases, 149, where the evidence of the bill of lading was 
displaced by evidence of disputed tallies, the counterfoils of the mate’s 
receipts, and the displacement scale. The evidence to displace the bill 
of lading must show not merely that the goods may not have been 
shipped, but that they were not ( (1896) A. C. at p, 79) ; but this may 
be shown by conclusive evidence that after receipt by the shipowner 
none of the goods were lost or stolen and that he has delivered all that 
he received. Sanday v. Strath S.S. Co. (1920), 26 Com. Cas. 163, 277. 

(б) Netv Chinese Co. v. Ocean S.S. Co., (1917) 2 K. B. 664, following 
Jessel V. Bath (1867), L. R. 2 Bxch. 267, and disregarding the dictum 
of Lord Chelmsford in McLean v. Fleming (1871), L. R. 2 H. L. Sc. 
at p. 130. Gf. Craig Line v. North British Co., (1921) Sess. Gas. 114. 

(c) Huhhersty v. Ward (1853), 8 Ex. 330. 

{d^ See note (z), supra. 

(e) Lishmann v. Christie (1887), 19 Q. B- D. 333; doubting the 
authority of Pyman v. Burt (1884), 1 C. & B. 207; Crossfield v. Kyla 
S.S. Co., (1916) 2 K. B. 885. See Note, p. 73. 
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quality, and contents unknown/’ On arrival, the ship was found 
to have only 386 tons on board ; the master had protested for 
inadequacy of freight. Held, that the signature of the master to 
the bills threw upon A. the burden of disproving the shipment of 
the goods, but that he had disproved it by the evidence of the 
master that he delivered all goods that were shipped, and by the 
protest (/). 

Gase 2. — E., master of A.^s ship, gave a bill of lading to F. for 
twelve bales of silk represented as being shipped on such ship ; F. 
indorsed the *bill for value to I. ; the goods never had been 
shipped. I. sued A., who proved that the goods never were on 
board. Held, that A. -was not liable, even to I. (g). 

Case 3. — F. shipped on board A.’s ship seventy and seventy-five 
quarters of wheat, and i^eceived bills of lading signed by E., A.’s 
master. F. indorsed these bills to I. F. then induced E. by fraud 
to sign another bill of lading for 145 quarters, which he indorsed 
to H. E. delivered to H. under the second bill. I. then sued A. 
Held, that E. had no authority to sign H.’s bill, which was a 
second bill, having already signed one bill for the same goods, 
and that, as I.’s bills were pridl' and genuine, I. was entitled to 
recover (h). 

Case 4. — Sleepers were shipped under a charter containing this 
clause, “ the bill of lading shall be conclusive evidence against the 
owner of the quantity of cargo received; 2000 sleepers were 
delivered in the water alongside of the ship, and the mate signed 
a receipt for them ; some were lost before shipment, but the 
captain signed a bill for the whole 2000, knowing that some were 
not shipped, and making some slight protest. Held, that the 
shipowner, having agreed to be bound by the statement in the bill 
of lading, was estopped from disputing its truth, though, apart 


(/) McLean v. Fleming (1871), L. B. 2 Sc. App. 128. 

(g) Grant v. Norway (1851), 10 C. B. 665. The question as to the 
right of the indorsee had been left undecided in Berkeley v. Watling 
(1837), 7 A. & E. 29. At first sight Grant v. Nortcay appears incon- 
sistent with such cases as Gilkison v. Middleton (1857), 2 C. B. N. B. 
134; Howard v. Tucker (1831), 1 B. & Ad. 712; Mitdiell v. Scaife 
(1815), 4 Camp. 298; in which statements as to liability for freight in 
a bill of lading were held to bind the owner as against an indorsee for 
value, though such statements limited the charter, and were made 
without the owner’s authority. The distinction seems to be that in these 
cases the owner recognises a contract of carriage made by his master, 
but seeks to vary the terms of it ; while, in Grant v. Norway and similar 
cases, he repudiates any contract of carriage, for no goods were ever 
shippea to be carried, and therefore there was no contract of affreight- 
ment to embody in a bill of lading- The distinction is hardly very 
satisfactory, especially to the innocent holder, who has advanced money 
in good faith on the representation that there are goods in the ship to 
which his bill of lading entitles him. Grant v. Norway is really an 
illustration of the principle that a person knowing that an agent has a" 
limited authority is put on inquiry as to whether the act done is within 
the authority. 

(h) Huhhersty v. Ward (1853), 8 Ex. 330. 
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from such, agreement, the captain had no authority to sign such 
a hill of lading (i). 

Note . — The clause in Case 4, commonly known as the 
conclusive evidence clause,” is usually inserted in timber 
bills of lading {k). With such a clause (and the variation of 
“ delivered to the ship ” in place of received ” makes no 
difference (1 ) ) the shipowner will be liable, though it is 
otherwise clear that the timber was not “^received ” or 

taken on board.” And where with such a clause the bill 
of lading specifies quantities of different sorts of goods 
(e.g. deals and boards), he is equally bound as to both; so 
that if there is a short delivery of deals and an over-delivery 
of boards, he cannot take the two together as representing 
the total quantity of both (m). To free himself, the ship* 
owner must prove loss by excepted perils after taking on 
board”; loss by excepted perils alongside the ship will not 
do (n). Shipowners have sc55;netimes met the difficulty by 
adding to the statement of cargo shipped in the bill of lading 
a marginal note, “ so many timbers of above lost alongside, ” 
or similar words. This seems to make the bill of lading 
contain no conclusive statement of quantity shipped, and it 
was so treated in Lohden v. Colder (o). 


II. Where Goods are shipped. 

Ship not being chartered. 

(a) If the owmer has given no express instructions to 
his master, he will be bound by any term of the bill of 
lading wfithin the ordinary authority of a master [p). 


{i) Lishmann v. Christie (1887), 19 Q. B. D. 333; doubting the 
authority of Pyman v. Burt (1884), 1 C. & E. 207. See also Thorman 
V. Burt (1886), 54 L. T. 349; and Note following this case. 

(fc) Semble, that a captain* signing bills of lading for charterers has 
not authority to bind his owners by a bill of lading containing the con- 
clusive evidence clause. Thin v. Liverpool, Brazil Co. (1901), 18 Times 
L. E. 226. 

{ly Crossfield v. Kyle S.S. Co., (1916) 2 K. B. 885. 

(w) Mediterranean Go. v. Mackay, (1903) 1 K. B. 297. 

(w) Fisher v. Calder (1896), 1 Com Cases, 456. 

(o) (1898), 14 Times L. E, 311. See also Oostzee Stoomvart v. Bell 
(1906), 11 Com. Cas. 216. 

(p) E.g., by a statement that goods have been shipped “ in good 
order and condition.” Compania, dc. v. Churchill, (1906) 1 K. B. 237. 
Cf. Ma/rtineaus v. Royal Mail Co. (1912), 17 Com. Cas. 176. 
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He will not be bound by any term outside sucli ordinary 
aiitbority (< 7 ). 

(b) If tbe owner bas giyeii express instnietioiis to liis 
master, lie will be bound by any bill witliin tliose 
instructions, or by any bill within a master’s ordinary 
authority, gireiL to a shipper ignorant of those 
instructioiivS. * 

He will not be bound by any bill bejmnd the master’s- 
^ordinary authority and his instructions, or by any bill 
beyond the master’s instructions given to a shipper 
knowing of such instructions (q). 


Case 1. — Jute was shipped under a bill of lading containing ai. 
clause, “If quality mai’ks are inserted in the shipping notes and 
the goods are accepted by the maife, bills of lading in conformity 
therewith shall be signed by the captain, and the ship shall be* 
responsible for the correct delivery of the goods. “ The bill of 
lading contained the quality marks specified in the shipping notes,, 
but these were wrong, so that the bill of lading did not accurately 
represent the goods shipped. All goods shipped were delivered;, 
in an action by indorsee for value, for the non-delivery of goods* 
specified in the bill of lading, Jieldj that it was not within the- 
ordinary authority of a master to certify the mercantile quality 
of goods [or scmhle, to insert quality marks at all], and, following 
Grant v. Norway (r), that a contract or representation by the- 
master outside his ordinary authority did not bind his owners (s). 

Case 2. — Timber was shipped under a bill of Jading signed by 
the master which stated it to be “ shipped in good order and 
condition.”’ It had, in fact, been damaged by oil before shipment, 
as the master knew, or could have known. Held (distinguishing 
Cox V. Bruce {s) ), that it was within the authority of the- 
captain to certify the condition of goods, and that the shipowners 
were as against an indorsee of the bill of lading bofind by the 
admission (t). 


(q) See Grant v, Norway (1851), 10 C. 13. 665; Cox v. Bruce (1886),. 
18 Q. B.*D. 147; Reynolds v. Jex (1865), 7 B. & S. 86. As to “ tbe 
ordinary authority of a master,” see Note 1, p. 76, post, 

(r) Grant v. Norway (1851), 10 0. B. 665. See also Walshe v. 
Provan (1853), 8 Ex. 843. For an instance of authority to carry freight 
free, see Mercantile Exchange Bank v. Gladstone (18fe), L. E, 3 Ex- 
233, 240. 

(s) Cox V. Bruce (1886), 18 Q. B. B, 147. 

(t) Compania Sc, v. Churchill, (1906) 1 K. B. 237, followed in 
Martineaus v. Royal Mail Co, (1912), 17 Com. Cas. 176. 



Art. 20] 


OF MASTER. 


75 


(2.) The Ship being chartered. 

In tlie absence of any special provisions in the charter, 
or express instructions ( 7 /), the master or broker has no 
authoritj^ to vary the contract the owner has already 
made by signing bills o’f lading differing from the 
charter [x). 

But if without such authority he varies the contract 
on some point within his authority as master, if there 
were no charter, as the rate of freight [y), and the hilh 
of lading is given to a shipper other than the charterer, 
and ignorant of the terms of the charter, or, being given 
to the charterer, comes into the hands of a bond "jide 
holder for value [y), the owner, if he recognises the 
master’s contract of carriage, must also recognise all the 
terms of it ( 0 ), 

If, however, the variations are clearly beyond the 
ordinary authority of a master, as if the master contracts 
to carry goods freight free [a), or if he makes freight 
under the bill of lading payable to a third party other 
than the owner or his agent (5), or if he makes freight 
payable in advance to the charterers instead of at the 
port of discharge to his owners (c), or if he purports to 
certify the quality of the goods shipped {d)^ the owner 
will not be boiwid by the contract represented in the bill 


(n) Such as “ master to sign bills of lading as presented to him by 
charterers, without prejudice to the terms of the charter”: for a 
discussion of this, see Note 2, p. 77, fosi. 

(x) Pickemell v. Jauberry (1862), 3 F. & F. 217; Rodocanachi v. 
Milbum (1886), 18 Q. B. D. 67. For a curious case in which the 
master had authority as agent of necessity for the charterers, or If he 
had no authority they could claim no benefit from his action, see Davis 
V. Staveley (1921), 6 LI. L.»B. 160. 

(y) As in Mitchell v. Scaife (1815), 4 Camp. 298. Cf. The Draupner^ 
(1909) P. 219; (1910) App. Cas, 450. 

(z) Mercantile Exchange Bank v. Gladstone (1868), L. R. 3'^x. 2S3, 
at p. 240. 

(a) See note (r), p, 74, ante. 

(b) Reynolds v. Jex (1865), 7 B. & S. 86. It is doubtful whether the 
master has authority to make advances to himself or ship a first charge 
or deduction from the freight payable under charter or bill of lading : • 
Gibbs V. Gharleton (1857), 26 Lr. J. Bx. 321. 

(c) The Canada (1897), 13 T. L. R. 238. 

(d) Cox V. Bruce (1886), 18 Q. B. D. at p. 152. 
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of lading to exist, even to a bond fide holder for value 
of such bills of lading (e). 

Note 1 . — The ordinanj authority of a master has lessened 
very much in modern times (/). The electric telegraph 
has enabled the owner to perform much of the master’s 
■work in foreign ports. The system of printed bills of 
lading, and the extensive development of regular lines of 
steamers, with their accompanying agents and branches 
abroad, have converted the master into little more than 
The chief navigator of the ship. In the ports of loading and 
discharge he has commonly very little to do. On most 
steam lines the master has no authority to alter the printed 
bill of lading, or to fix the rate of freight, or to charter the 
ship, or to make engagements to carry goods in her; he 
may indeed sign bills of lading abroad, but his signature 
only acknowledges the quantity and external condition (g) 
of the goods shipped and the date of shipment (/). On 
such lines, therefore, the ordinary authority of a master in 
port is very small, and, though on the voyage the necessity 
of the case may confer on him considerable powder (z), 
increased facilities of communication have much diminished 
the cases where, as he cannot communicate with his 
owners, such necessity arises. The law as stated, and the 
oases supporting it, must therefore be read subject to the 
proviso that the position of the master has materially 
altered of late years ; the master has been superseded 
partly by the owner and partly by the broker, and the 
broker’s or master’s authority is usually strfctly defined by 
the printed bill of lading. 


(e) Grant V. Norway, Reynolds v. Jex, Mercantile Bank v^ Gladstone, 
vide supra. In Grant v. Norway, signing a bill of lading for goods not 
on board is included under this head; but, though this is a contract 
beyond the master’s authority, there is nothing on the face of the bill 
of lading to show that he has exceeded his authority ; in the freight 
oases there is, and the unusual provision should at once suggest inquiry. 
It seems best therefore to rest the case of goods not on board, on the 
absence of any contract of carriage, of which the bill of lading might 
be eviderfce, or on the principle of acting at your peril in dealing with 
an agent known to have limited authority. 

(/) For a statement of the “ ordinary authority of a master ” at that 
date, see Grant v. Norway (1851), 10 0. B. 665, at p. 687. As to 
the duty of a master to his owner, where a broker is employed, in which 
■case he must still check the date and the fact of shipment of goods, 
see Stumore v. Breen (1886), 12 App. C, at p, 704. 

(g) Gompania Vascongada v, Churchill, (1906) 1 K. B. 237. 

(t) See Section 'VII., post. 
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Note 2. — It is now common to provide that “ the captain 
is to sign bills of lading [at any rate of freight] as pre- 
sented by the charterer without prejudice to the charter.” 
The authorities are not in a very satisfactory state as to 
the meaning of this clause. One view is that it is the duty 
of the charterer only to present bills of lading which do not 
vary the provisions of the charter; that if he does present 
bills which do vary them, the master may refuse to sign 
t!rem, but that if he signs them, the charterer dias broken 
his contract, and must make good to the shipowner any 
damages the latter sustains by reason of being made liabk 
on such bills in excess of his liability under the charter (k). 
This appears to be the view taken by the House of Lords 
in Kruger v. Moel Tryvan Ship' Co. (1), where the charter 
contained a negligence clause. The charterer presented, 
and the master signed, bills of lading containing the clause 
'' all terms and conditions as per charter/’ under the 
impression that it incorporated the negligence clause. In 
consequence, the cargo having been lost by negligence of 
the master, bond fide indorsees of the bill of lading 
recovered damages against the shipowner, which he, in 
turn, recovered against the charterer, in the view of the 
House of Lords as damages for breach of contract to pre- 
sent bills of lading in accordance with the charter. Another 
view, however, can be taken, which would lead to the same 
result, viz. that the master is bound within certain limits (w) 
to sign any bill of lading presented by the charterer, bul3 
that the terms of the contract in the charter between the 
charterer and ^hipowmer are not to be altered ; and, con- 
sequently, if the signing of the bill of lading exposes the 
shipownd^ to greater liability than under the charter, the 
charterer must indemnify him. The former part of this 
view appears to be that taken by the Privy Council in 
Turner Yn Haji Goolam {n), and by Lord Esher in Hansen 


(k) As to the possibility, in the event of the charterer making out 
clean bills of lading as against mate’s receipts not clean, of the ship- 
owner obtaining indemnity from consequent claims by holders of the bills 
of lading, see Leach v. Royal Mail Go. (1910), 16 Com. Gas. 143. 

(l) (1907) A. C. 272. In Elder Dempster d Co. v. C. G. Dunn d Co. 
(1909), 15 Com C. 49, both Lord Lorebnrn and Lord Grorell approved 
a cause of action based on breach of warranty that bills of lading 
correctly stated marks ; Lord Lorebnrn also approved a cause of action 
for indemnity based on request to sign the bills of lading. 

(m) Por instance, it is submitted he need not sign bills for goods he 
knows not to be on board, or with wrong dates of shipment or wrong 
marks. 

(n) (1904) A. C 826. 
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V. Harrold [o). The clause as to indemnity is frequently 
expressly inserted (p). 

Where the clause contains the words, “ at any rate of 
freight/' the second meaning would clearly seem the 
connect one. It is submitted that the words as pre- 
sented " extend the power to vary, always without prejudice 
to the agreement in the charter between the parties. 

If the terms of the bill of lading so presented deprive the 
shipowner of '"any effective lien, the charterer may be 
deprived of the protection of the cesser clause (g). Where 
cdt is the shipper’s duty to present bills of lading, he must 
do so within a reasonable time after the cargo is loaded, 
although the ship is lost before he presents them (?*). And 
when the cargo is loaded he must present the bill of lading 
in a reasonable time, even though the lay-days have not 
expired (s). 

Note 8. — Charterparties no w-r frequently contain a clause 
by which the charterer agrees to indemnify the owner from 
any consequences that may arise from the captain following 
the charterer’s instructions and signing bills of lading. This 
clause has been held to cover a loss to the owner through 
the absence in the bill of lading of the negligence clause in 
the charter (t); but not to cover a liability to pay salvage 
on the goods carried under a bill of lading, because the 
master started with insufficient coal (-w). 

Case 1. — C. agreed with A. to ship oranges by A.’s ship at 
45. 6d. per box; E., A.’s master, then signed bills of lading for 
oranges shipped by C. at 3s. 6d. per box. Htldf that jO. was 
liable for freight at 4s. 6d. and was not relieved by the bill of 
lading (sc). Submitted^ that a bond fide holder for value of the 


io) (1894) 1 Q. B. 612. 

Ip) As in Milbum v. Jamaica Fruit Co.^ (1900) 2 Q. 3. ^40, see 
Uote 3 below. 

(q) Hansen v. Harrold, (1894) 1 Q. B. 612 (G. A.). 

(ryOriental S.S. Co. v. Tylor, (1893) 2 Q. B. 518 (0. A.). The 
master under such a clause must sign personally; his owner’s signature 
will not do. The Princess (1894), 70 35. T. 388. But the clause 
imposing a fixed sum for each day’s failure to sign is a penalty, and 
will not be enforced, beyond the actual amount of damage proved. 
Jones V. Hiough (1879), 5 Ex. D. 116; Rayner v. Condor, (1896) 2 Q. B. 
*289; The Princess (1894), vide supra. See also Article 162. 

{s) NoUsement Co. y. Bunge, (1917) 1 K. B. 160. The shipowner in 
respect of detention of his ship by delay in such presentation is entitled 
to recover damages for detention, and not merely to have relief from 
payment of despatch money. Ibid. 

(t) Milburn v. Jamaica Co,, (1900) 2 Q. B. 540. 

(u) Park V. Duncan (1898), 26 Sess. C., 4th Ser. 528 (dc.). 

(as) Pickemell v. Jauherry (1862), 3 E. & E. 217. 
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MU of lading would only have been liable for freight at 3s. 6d., 
the rate of freight being a matter within the master^ s ordinary 
authority (i/). 

Case 2. — A. chartered a ship to C., at a certain freight, “the 
owner or his agent to sign bills of lading at any rate of freight, 
without prejudice to this charter.” D., C.'s agent abroad, 
advanced money to the ship, and in consideration of such advance 
the master shipped goods from D., giving a bill of lading 
“ shipped by D., to be delivered to order or assigns, paying 
freight to B.’s agent G., as per margin.” Held, ^hat the master 
had no authority to make such a contract, and that A. was not 
bound by it to G., consignees of the cargo (z). 

Case 3. — A. chartered a ship to C., “ the master to sign bills of 
lading as presented without prejudice to the charter.” C. shipped 
goods, and presented bills in the ordinary form, which the master 
refused to sign unless they contained the clause. “ The vessel was 
not liable for duties on cargo, by non-arrival before July 1.” 
Held, such refusal was a breach of the charter (a). 

Case 4. — C. chartered a ship, “ the master to sign bills of lading 
at any rate of freight, and as^ customary at a port of loading, 
without prejudice to the stipulations of the charter.” The master 
signed and delivered to C. bills of lading including an exception 
not in the charter. Held, that he had no authority, by so doing, 
to vary the contract between shipper and charterer ; and that the 
shipowner was not freed from liability for loss through such 
excepted peril (h). 

Case 6. — Under a voyage charter it was provided that the 
captain should sign bills of lading at the current or any rate of 
freight without prejudice to the charter. The captain signed bills 
making the freight payable in advance at a port of loading to the 
charterers, not the owners. Held, that such a term was beyond 
the authority conferred on him (c). 


Article 21 . — Statutory Liability of Persons signing Bill 
of Lading. 

In the liaiids of a consignee or indorsee for value {d) 
the bill of lading is by statute (e) conclusive evid^wice 


iy) See Mitchell v. Scaife ^1815), 4 Camp. 298. 

(;s) Reynolds v. Jex (1865), 7 B. & S. 86. 

(a) Jones v. Hough (1879), 5 Ex. D. 115. 

(h) Meyer v. Dresser (1864), 16 C. B. N. S. 646. 

(c) The Canada (1897), 13 Times L. E. 238. If the clause had been 
to sign bills of lading as presented, submitted he would have been bound 
to sign them, though all freight was made payable in advance. 
Janentzky v. Langridge (1895), 1 Com. Cas. 90, and cf. The Shillito 
(1897), 3 Com. Cas. 44. See also West Hartlepool Co. v. Tagart, 
Beaton d Co. (1902), 18 T. L. E. 358; 8 Com. Gas. 133. 

(d) Bates v. Todd (1831), 1 M. & E. 106. 

(e) Bills of Lading Act, 1855, s. 3 : see Appendix III., post 
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that tlie goods represented (/) by it to be shipped were 
actually shipped, as against the persons signing it (g), 
unless either (1) the holder took the bill with actual 
notice that such goods w^ere not on board; or, (2) the 
signer show’s that the mistake was not occasioned by his 
default, but wnis wdiolly occasioned by the fraud of the 
shipper, holder, or some person under w^hom the holder 
claims (//■). 

Note . — The bill of lading is not conclusive as between the 
signer and the shipper, nor as betw’een the owner and the 
shipper (d) ; nor as betw^een owner and holder for value (/), 
unless the owner signs it himself or by a servant (g). Thus, 
where the master wdio signs is also part owner, and sues on 
the bill, the statute applies against him (Z). But in all 
these cases the statements ir; the bill of lading are prhnd 


(/) The representation does not extend to the marks of the ^oods 
inserted in the bill of lading when such marks are merely for identifica- 
tion, and do not represent qnality or character of the goods. Thus where 
bills of lading in the hands of an indorsee were for a certain number of 
carcases of meat marked 662x and 488x, and such carcases were not on 
board, the shipowner wm not estopped from shewing that a corre- 
sponding number that were on board, marked 522x and 388x, were in fact 
the carcases represented by the bill of lading. Parsons v. New Zealand 
S.S. Co., (1901) 1 K. B. 648. In the Court of Appeal, A. L. Smith, M.B., 
dissented from this view, but held that the shipowner was protected by 
a clause that he should not be responsible unless goods were “ correctly 
marked.” The difference of opinion turned on the question of fact 
whether the marks did or did not denote commercially the character or 
description of the goods, or were merely for identification* 

(g) Formerly almost always the master, but now the broker usually 
signs bills for steamships : Hayn v. CuUiford (1878), 3 C. P. B. 410. 
“ The person signing ” does not mean only the person who actually 
affixes the signature, but includes a person for whcrm a dork or servant 
signs in a purely ministerial capacity, but not a person for whom an 
agejj-t who has discretionary powers, such as a master or broker, signs : 
Thorman v. Burt (1886), 64 Xi. T. 349. For an action by indorsee 
against the master signing a bill of lading, see Smith v. Tregarthen 
(1887), 66 L. ff. Q. B. 437. For an actioft by shipowner against master 
for negligence in signing a bill of lading, see Stumore v. Breen (1886), 
12 App. Gas. 698. 

(h) Mils of Lading Act, 1865, s. 3 : see Appendix III., post. Mistake 
or negligence of the master, not fraudulent, will not enable the indorsee 
to sue if there has been fraud either of the shipper, his agent, or his 
vendor : Valieri v. Boyland (1866), L. B. 1 C. P. 382. See also Pyman 
V. Burt (1884), 1 G. & B. 207, where the master’s signature was 
obtained by pressure of the shipper’s clerk, the authority of which was 
doubted by Lord Esher in Lishmann v. Christie (1887), 19 Q. B. B. 333. 

(i) Meyer v. Dresser (1864), 16 0. B. N. S. 646. 

h) Meyer v. Dresser (1864), 16 C. B. K. S. 646. 
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facde evidence, which the person disputing them must dis- 
prove (m). Master and broker obtain some protection from 
the clause “ weight, value and contents unknown ” 
(Article 52). 

Case. — F. shipped on board A.’s ship seventy and seventy-five 
quarters of wheat, and received two bills of lading signed by E., 
A.’s master; F. indorsed these bills to I. F. then by fraud 
induced E. to sign another bill for 145 quarters, whkh he indorsed 
to H. Submitted {n)j that H. would have had no action against 
E., if he had delivered wheat to I. under the first bill. 


Article 22 . — Through Bills of Lading. 

A through bill of lading ’’ is one made for the car- 
riage of goods from one place to another by several 
shipowners or railway companies. 

The contract in -such bill of lading to carry for the 
whole distance is one contract made with the company 
signing and delivering the bill of lading (o), and in the 
absence of express provisions that .company would be 
liable for loss occurring on any part of the journey (p). 

The freight also, if paid in advance, is usually payable 
for the whole journey, and, should the goods be lost on 
one of the stages, the shipper is not entitled to a pro 


(m) McLean v. Fleming (1871), L. B. 2 Sc. App. 128; Jessel v. Bath 
(1867), L. B. 2 Ex- 267; Grant v. Norway (1851), 10 C. B. 665. See 
p, 71 „ supra. 

(n) On autl¥)rity of Huhhersty v. Ward (1858), 8 Ex. 330, which see. 

(o) G. W. R. V. Blake (1862), 7 H. & N. 987 ; Thomas v. Rhymney 
R. Co. (1871), L. B. 6 Q. B. 266; Bristol J; Exeter Go. v. Collins (16^9), 
7 H. L. G. 194; Webber v. G. W. R. (1865), 34 L. J. Ex. 170. 

ip) Such an express provision usually exists; e.g., “ when any of the 
several companies connected Tfith the transit of the goods shall have 
delivered the goods or any of them, to any other carrier to be transported 
to their destination, its liability shall cease altogether, such company 
being liable only for such loss or damage as may occur while th^ goods 
are in its possession, and for which it is legally liable.” On its elects, 
see Fowles v. G. W . B. (1852), 7 Ex. 699, See also, for condition as 
to loss after transhipment,’ Allan v. James (1897), 3 Com. Gas. 10. 
Where freight paid in advance is to be adjusted at port of discharge 
according to quantity delivered, it has been held that the last carrier is 
liable for the excess of freight for the whole journey, and not merely for 
his part of the journey : Kitts v. Atlantic Transport Co. (1902), 7 Com. 
Cases, 227. 

A. 


6 
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rata return of tlie freight for other stages, as if the 
consideration had failed {(f), 

111 recent times it has become a common practice for 
the through bill of lading to contain a provision incor- 
porating ‘‘ all conditions expressed in the regular forms 
of bill of lading in use by the Steamshi]) Company ’’ 
performing ^the ocean carriage. The contract under 
whicli the ocean carriage is performed is then to be 
collected from the teimis of two documents, both, in most 
cases, of great complexity, and also, in most cases, of 
considerable obscurity (?*), 

Sevihle, that the companies other than the company 
which signs and cleliyers the bill of lading, are not liable 
and cannot sue [s) on the contract of carriage contained 
in such hill of lading, unless the signing company had 
authority to act in their behalf {t), or its action was 
afterwards ratified by them. But they will he liable as 


(q) Gteetes v. India Co. (1870), 22 L. T. 615. The case is 

frequently expressly provided for by the clause, “ freight to be considered 
earned, ship lost or not lost, at any stage of the entire transit.” 

(r) See, e.g.^ E. Clemens Horst Co. v, Norfolk^ (fc. Co, (1906), 31 
Com. Cas. 141; The Hibernian, (1007) P. 277; Crawford v. Allan Co., 
(1912) A. C. 130. 

(s) Leech v. Glynn (1890), 6 T. L. B. 306. Where, however, 'with a 
through rate from the interior of America it wast provided that “the 
inland proportion of the freight is due on delivery of the goods to the 
steamship, and the shipowner shall have a first lien on^the goods in 
whole or part until payment thereof,” and part of the goods was lost at 
sea, it was held that on delivery in London of the remaining goods the 
shipowmer could claim the full rate on the goods delivered and also the 
inland proportion on the goods not delivered : The Hibernian, (1907/ 
P. 277. 

U) Such authority must be a question of fact in each case. It will 
nor be proved by a statement' in the bill of lading that the signing 
company signs as their agent, though such statement, if false, may 
subject the signing company to an action for breach of warranty of 
authority. The companies concerned will probably always acknowledge 
the through bill of lading, and claim its protection. See as to this an 
instru(?feive article by Mr. H. D, Bateson, in the Law Quarterly Beview, 
October, 1889, p. 424, which raises the further points : — (1) Whether a 
Through Bill of Lading is a Bill of Lading within the Bills of Lading 
Act, 1855, so that its indorsement passes contractual rights to the 
indorsee; (2) the absence in the Through Bill of Lading of any evidence 
of shipment on a ship at an intermediate stage of the voyage; (3) by 
what law or laws the different parts of the transit are regulated. Por 
discussion of a through bill of lading for sea and land carriage, see 
Moore v. Harris (1876), L.# B. 1 App. G. 318. 
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carriers for goods shipped on hoard their ships, or to an 
action of tort for negligent dealings with such goods 

Who may sue and be sued for negligent carriage of 
goods: see Artioles 92, 93. 

Who may sue in rem, u'tvder the Administration of Jus- 
tice Act, 1920 : see Article 77. 

Who may sue and be sued for freight: see Articles 147, 
148. 

Who may sue and he sued for general average contribu- 
tions: see Articles 118, 119. 

Who may sue and he stied for demunage : see AHicles 
■ 134, 135. 


(u) Self V. L. B, d 8, C, B. (1880), 42 L. T. 173 ; Foulkes v. 
M. D. B. Co. (1879), 5 C. P. B. 157. As to the liability ia tort of a 
lighterman to the owner of goods carried by the lighterman for part of 
the transit covered by the through bill of lading, see The Termagant 
d[1914), 19 Com. Cas. 239. 
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SECTION III. 

Representajions and Undertakings in the Contract. 

Article 23 . — Refresentations and Conditions Precedent. 

Representations iiiclDciiig tlie signing of a charter are 
either : — 

(1) enihodied in the charterparty ; or 

(2) not embodied in the charterparty. 

False representations not embodied in the charter may 
be material in civil cases, either as estopping the party 
making them from denying their truth, or as rendering 
the contract voidable at the instance of the party relying 
on them (a). If they are fraudulent {h), they will also 
give rise to an action in tort of deceit against the party 
making them. 

Statements embodied in the charter are either of facts 
as then existing, as of the then position of the ship, or 


(a) Where a written agreement is conditional on %oim oral representa- 
tion or agreement, the oral term may be enforced as a condition 
precedent, or as a term of the contract, breach of which gwes rise to an 
action for damages. Cf. De Lassalle v. Guildford^ (1901) 2 K. B. 215; 
Baymerman v. White (1861), 10 C. B. N. S. 857; Morgan v. Griffith 
(1870), Ij. R. 6 Bx. 70; Angell v. Duke (1875), L. R. 10 Q. B. 174. 

(See, however, the judgments of Lord Haldane, L.G., and Lord 

Moulton in Heilhut Syymns v. Bnckleton, (1918) A, 0. 30.) Thus 
wh^re a charter is entered into on faith of an oral statement as to 
dranght of the ship, damages have been obtained, in an unreported case, 
for its untruth. See also Haesan v. Runciman (1904), 10 Com. Gas. 19, 

where damages were recovered for thS breach of a collateral oral 

warranty as to the steamer’s cargo capacity. Bor an instance of the 
rescission of a charterparty by reason of an innocent misrepresentation 
by the shipowner, see Compagnie Paris Orleans v. Leeston Go. (1919), 
36 T. L. R, 68. 

(h) Bor a full discussion of the different effects of Misrepresentation 
and Braud, see Pollock on Contracts, 9th ed., pp, 565 et seq. Bor an 
authoritative definition of fraud,*’ see Derry v. Peek (1889), 14 
App. C., per Ix)rd Herschell, at p. 374. “ Braud is proved when it is 
shbwn that a false representation has been made (1) knowingly, or (2) 
without belief in its truth, or (3) recklessly, careless whether it is true 
or false.*’ 
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of her class on the register; or are promises for the 
future, as that a ship will be ready to load by a given 
day. 

Such statements are either : — 

I. Conditions Precedent, to be regarded as essential 
parts of the contract, which is conditional oi> their truth. 
Their breach therefore entitles the other party to 
repudiate the charter, or: — 

II. Terms of the Contract, which one party has pro- 
mised to be true. Their breach only gives rise to an 
action for damages, for their truth is not of such import- 
ance to the contract that their falsehood should destroy 
the ground of agreement between the parties (o). 

The breach of a condition precedent being waived by 
one party in so far that he does not repudiate the con- 
tract converts the condition precedent into a simple term 
of the contract, its breach giving an action for 
damages (d). • 

If the party claiming to repudiate for breach of a 
condition precedent has already after knowledge of the 
breach received substantial benefit under the contract, 
for which he will give no equivalent if he is allowed to 
repudiate the ccTntract, he will not be entitled to repu- 
diate, but jvill only have an action for damages (e). 

It is for the Court to determine whether a statement 
is a condition precedent, the jury finding the surrounding 


(c) Behn v. Burness (1863), 3 B. & S. 7S1. (Ex. Ch.). See also per 
Bowen, L.J., in Bentsen v. Taylor, (1893) '2 Q- B- S't p. 280. 

(d) Bentsen v. Taylor, (1893)^2 Q. B. 274 (C. A.) ; Bngman v. Palgrave 
(1899), 4 Com. Cases, 75. *VVTiere payment of freight on a given day 
is made a term of the charter, with an express provision allowing the 
owner to withdraw the steamer if it is not paid, neither failure to 
demand the freight before withdrawal, nor giving additional time to 
pay, are evidence of waiver of the right to withdraw^ : Tyrer v. 
Hessler (1902), 7 Com. Cases, 166 (C. A.). See infra, p. 397. 

(e) Belm v. Burness (1863), 3 B. & S. 751; Ohlsen v. Dnimmoni 
(1785), 4 Bongl. 356; Havelock v. Geddes (1809), 10 East, 555; Graves 
V. Legg (1854), 9 Ex. 709, 716; Bust v. Bowie (1864), 5 B. & S. 20; 
McAndrew V. Chapyle (1866), Li. B. 1 C. B. 643; Bentsen v. Taylor, 
(1893) 2 Q. B. 274. 
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circumstances, from wliicli tlie intention of tke parties 
to the charter can be inferred (/). 

Note . — It is mmsual to have any dispute about conditions 
precedent to a bill of lading: (1) because such disputes 
usually arise when the ship has sailed, and the shipper has 
no oppoi'tunity of reclaiming his goods; and (2) because 
statements in a bill of lading are rarely important to 
original shippers. It is submitted that the description of 
the vessel in the bill of lading and any statement as to her 
destination or route (g), probably also any statement as to 
her date of sailing on shipping cards, are, if insisted upon, 
conditions precedent, and that substantial inaccuracies in 
these matters, if discovered before the ship sails, w^ould 
entitle the shipper to require his goods back, free of freight 
and expenses (h). 

Case 1. — A ship was chartered on October 19 as “ the S. now in 
the port of Amsterdam . . . should with all possible dispatch 
proceed to Newport and there load.’’ On October 15 the S. was 
at Niewdiep, 62 miles from Amsterdam, and could have arrived 
there in twelve hours ; but, owing to contrary winds and absence 
of steam-power, she did not arrive at Amsterdam till the 23rd. 


if) Belin V. Burness ('Case 1, below); Oppenhemi v. Frazer (1876), 34 
L. T, 624. See Gomptoir Commercial v. Power, (1920) 1 K. B. 86A 

(g) Thus in Lediic v. Ward (1888), 20 Q. B. D. 476, a statement in a 
bill of lading that the ship S. was now at X. and bound for Z., was 
held to contain a contract that the S. would proceed from X. to Z. by' 
the ordinary route. Semhle, that if a shipper under such a bill of lading 
had subsequently and before sailing discovered the shipowner’s intention 
to proceed by another and longer route, he could have demanded his 
goods back on failure of a condition precedent. See Peel v. Price (1815), 
4 Camp. 243, where the shipowner, after delivering a card giving 
destination Z. by way of Y., subsequently altered it to *Y. by way of 
Z., and it was held that he was bound to give specific notice of the 
altiftration to each shipper under the first card. In Armstrong v. Allan 
(1892), 8 T. L. E, 613, the clause in a shipping note “ no goods to be 
received on board unless a clean receipt can be given,,” was treated as 
a condition precedent, the breach of which entitled the shipper to 
demand his goods back. 

(h) Jn Frazer v. Telegraph Go. (1872), L. E. 7 Q. B, 666, a statement 
in the bill of lading, ” shipped on board the steamship S., from X. to 
Z.N was held to constitute a contract that the goods should be carried 
by a vessel whose principal motive power was steam : the ship was a 
sailing vessel with an auxiliary screw, and made the voyage entirely 
under sail. Held, that the contract was broken. Semhle, that if the 
shipper had discovered the character of the ship and her intended mode 
of progress after he shipped the goods, but before she sailed, he could 
have demanded his goods back, free from freight and expenses, on 
failure of a condition precedent. 
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She discharged as quickly as possible, and reached Newport on 
December 1. The charterers refused to load. Held, that it was 
for the judge to construe this contract and decide as to the 
materiality of its statements, being influenced not only by its 
language, but also by the circumstances under which, and the 
purposes for which, it was entered into, which circumstances and 
purposes were to be found by the jury. That in this case the 
evidence shewed that the time of the ship’s arrival to load was an 
essential fact for the charterer to know, and that the, position of the 
ship at the time of entering into the charter was the only datum 
from which the charterer could calculate the time of the ship’s 
arrival. That the truth of the words ‘‘ now in the port of A.” 
was, therefore, a condition precedent to the obligation of the 
charter, and their untruth entitled the charterer to repudiate 
it (i). 

Case 2. — A contract was made for the sale of such rice as may 
arrive by the ship S. ‘‘‘now at Dangoon.” The ship was not then 
at Rangoon, and the buyers repudiated the contract. Held^ that 
evidence that the presence of sh^ and cargo at Rangoon wms of 
vital importance to the parties, as the prohibition of the export of 
rice from Rangoon was expected in consequence of famine in 
India, was admissible. Per Blackburn, J. : “ It is never a fact 
to go to the jury what the words of a contract mean, but it is a 
fact to go to them under what circumstances are they made, and 
to what do they relate? ” and the contract must be construed by 
the judge in connection with the findings of the jury on these 
points (k). 

Case 3. — A ship was chartered for twelve months certain, from 
December 24 ; and the owner covenanted that the ship should be 
at his expense forthwith made seaworthy for a voyage of twelve 
months and kept seaworthy during the voyage. She was not in 
fact seaworthy, but the charterer employed her for several months. 
Held, that under the circumstances seaworthiness was not a 
condition precedent to the payment of freight (1), 

Case 4. — A ship was chartered at a freight of £1,500, on con- 
dition of her taking a cargo of not less than 1000 tons of weight 
and measurement ; she could not carry such a cargo ; but the 
charterers lo’hded a cargo and the ship sailed with it. Held, that 
even if the condition was broken, it was only under the circum- 
stances a ground for damages and not a condition precedent (m^. 

Case 5 . — A ship was chartered to proceed to a safe port near 
Cape Town. The charterer^ did not name a port, but offered to 
send a supercargo with the ship to do so. Held, that his naming a 


(?) Behn v. Burness (1863), 3 B. & S. 751. Ci. Ashmore v. Cox, 
(1899) 1 Q. B. 436. 

(k) Oppenheim v. Frazer (1876), 34 L. T. 524. See also Gorrissen v. 
Perrm (1857), 2 C. B. N. S. 681. 

(0 Havelock v. Geddes (1809), 10 East, 565. 

(m) Fust V. Dowie (1864), 5 B. & S. 20. 
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port was a condition precedent to the obligation of the shipowner 
to commence the voyage (n). 

Case 6. — A ship was chartered to be ready on or before 
November 10, or charterers to have the option of cancelling the 
agreement. Held, that such readiness was a condition precedent 
to the charter. 

The charter also contained a clause that the captain should 
attend daily at the broker’s office to sign bills of lading. Held, 
that such a daily attendance was not a condition precedent to the 
right to sue under the charter (o). 

Case 7. — In negotiating a charter, the owner’s agent orally 
represented that the ship had carried 1367 tons of cargo. Relying 
on this, the charterers agreed to pay £1000, lump freight. The 
charter contained no warranty as to capacity. In fact, the ship’s 
full cargo could not exceed about 1000 tons. Held, that the 
charterers could recover damages for breach of a collateral oral 
warranty (p). 


Ai^ticle 24. — Shvp^.s Class on the Register. 

•A statement in tlie charter of the ship’s class on the 
register amounts only to a condition precedent that the 
ship at the time of making the charter is actually so 
classed {q) and not that she is rightly so classed (r), or 
that she will continue to be so classed during the term 
of the charterparty (5). 

Case 1. — A ship was chartered as the A 1 British brig, B, of 
Liverpool.” Held, a condition precedent to the charter that at 
the time of its making the ship was classed A l^at Lloyd’s (<7). 

Case 2. — On September 4, a ship was chartered as ‘‘A 1^* Record 
of American and Foreign Shipping Book . . . the sfiip S newly 
classed as above.” At that date the statement was correct. On 
November 13 she arrived at New Orleans to receive her cargo, 
and on November 25 her classification was cancelled for unsea- 
worthiness {t). Held, that the statement was only a warranty of 


(«) Rae V. Hackett (184:4), 12 M. & W. 724. See also Ohlsen v. 
Drummond (1786), 4 Dougl. 366; Bradford v. Williams (1872), L. E. 
7 Ex. 269. 

(0) Seeger v. DutUe (1860), 8 C. B. N. S. 46. 

(p) Kassan v. Bunciman (1904), 10 Com, Gas. 19. 

(q) Bouth V, Macmillan (1863), 2 H. & C. 750. 

(f) French v. Nemgass (1878), 3 0, P, B. 163. 

( 5 ) Hurst V. Ushorne (1856), 18 C. B. 144, approved in French v. 
Newgass, mde supra. 

it) The charterer could throw up the charter for unseaworthiness, if 
it could not be remedied within a reasonable time. See Article 29, post. 
Hurst V. Ushorne (1856), 18 C. B, 144, approved in French v. Newgass, 
vide supra. 
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the ship’s being so classed at the making of the charter, and was 
not a continuing warranty of her being rightly in such class, or 
remaining so classed (r). 

Case 3. — A ship was chartered as “ the good S. A 1.” During 
her voyage she ran off her letter. Held, to amount to a warranty 
of her class at Lloyd’s at the time of her charter, but not to a 
warranty that she should continue of that class during the charter, 
or that the owners would omit no act necessary to retain her in 
that class ( 5 ). 


Article 25. — Ship\s Tonnage, or Dead Weight Capacity. 

A variation from the ship’s tonnage as named in the 
charter will not be a breach of a condition precedent, 
unless the jury find the difference unreasonably great, or 
such as to be of material importance to the contract [u). 

Where a charter contains a guarantee that a ship shall 
or can carry a certain number of tons dead weight, or is 
of a certain dead weight capacity, this, in the absence of 
indications to the contrary, is a guarantee of the abstract 
carrying capacity of the ship, without reference to any 
particular cargo proposed to be shipped (^). 

Where, however, the guarantee, on its proper construc- 
tion, has reference to a cargo of a particular description 
proposed, and made known to the owner as, to be shipped 
on the contemplated voyage, the guarantee will relate to 
the capacity to carry that description of cargo ( 2 /)- 


{u) So held in Barker v. Windle (1856), 6 E. & B. 675, where ^the 
chartered tonnage was from 180 to 200 tons, the actual tonnage 258 
tons; and Gibbs v. Grey (1857), 2 H. & N. 22, where the difference was 
between 470 and 350 tons. "*See Article 46, post. In Earrison v. 
Knowles, (1917) 2 K. B. 606, it was held, on a contract for the sale 
of a ship, that the difference between 460 and 360 tons d.w.c. was a 
difference of degree and not of kind, and therefore did not constitute a 
breach of a condition. Sed qucere, and see S. C. in C. A., (1918) 1 
K. B. 608. 

(£c) Millar v. Freden, (1918) 1 K. B. 611 ; Thomson v. Brochlebank, 
(1918) I K. B. 655; cf. Carnegie v. Conner (1889), 24 Q. B. D. 45, 
and Societa Ungherese v. Tyser Line (1902), 8 Com. Cas. 25, * 
iy) Mackill v. Wright (1888), 14 App. 0. 106, per Lord Macnaghten 
at p. 120, Lord Watson at pp. 116, 117, Lord Halsbury at pp. 114, 115. 
See also Potter v. New Zealand Shipping Co. (1895), 1 Com. Cases, 114. 
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Case 1.— A ship was chartered to carry all such goods as the 
charterers should send alongside ; owners guarantee that the 
vessel shall carry not less than 2000 tons dead weight. Should 
the vessel not carj'y the guaranteed dead weight as above ... a 
pro rata' reduction per ton to be made from the first payment of 
freight.'^ The cargo intended to be carried was a general cargo, 
in part composed of machinery, and there was a marginal note on 
the charter, specifying the numbers and measurements of the 
largest pieces 4 )f machinery. The ship was in fact of a carrying 
capacity of 2000 tons dead weight; the charterers tendered a 
cargo of less than 2000 tons weight, but which largely exceeded 
2000 tons weight and measurement, and which included more 
large pieces of machinery than were specified in the marginal 
note. The vessel in fact sailed with only 1691 tons weight on 
board. 

Heldj that as the cargo was not that contemplated in the 
charter, and the cause of the vessel’s not carrying 2000 tons dead 
weight was attributable to the charterers, they were not entitled 
to any deduction from the freigjjit (s). 

Case 2. — A printed form of charterparty provided that the ship 
should carry a full and complete cargo of maize. There was also 
a clause, “The owners guarantee the ship’s dead-weight capacity 
to be 3200 tons, and freight to be paid on this quantity.’’ The 
ship could load a dead weight of 3200 tons, ejj. with a cargo of 
coal, but she could not carry more than 3081 tons of maize. 
Held, that there was no breach of the guarantee (a). 


Note . — The term “ tonnage ” refers to register tons of 
1(X) cubic feet, and Jias no reference to weight. 

The term “tons” by itself would mean a weight of 
20 cwt,, but the full phrase “ ton of 20 envt.” is generally 
used. For payment of freight the ton is sometimes 
calculated at some specified number of cwt.*" less than 
twenty. 

The term ” tons weight or measurement ” means that 
goods shipped are to be taken either by weight of 20 cwt., 
or by measurement of 40 cubic feet, a measure probably 
derived from the measure of 20 cwt. of salt water (=;35.7 
cubic feet, the balance being the allowance for the hull 
carrying it). Whether goods are "to be treated as w^eight or 
measurement goods for freight, is at the option of the ship- 
owner. See, for the meaning of the phrase in a charter, 
Pust V. Dowie (h). 


(^j) MacUill V. Wright (1888), 14 App. C. 106. 

(a) Millar v. Preden, (1918) 1 K. B. 611 (C. A.). Bed qumre, where 
the cargo is specified in the charter. — T. E. S. 

(h) Pust V. Dowie (1864), 6 B, & S. 20. 
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The number of tons of 20 cwt. a vessel will lift is called 
her ‘ ‘ dead weight capacity, ’ ’ for short, ‘ ‘ dead weight, ’ ’ 
“ d. w.,'’ or ‘'capacity.” ‘‘ Capacity” is also applied to 
the " room ” or number of cubic feet available for stowage 
in the holds of a ship, w’hich may differ materially from the 
weight she can lift without putting her Plinisoli mark or 
load-line under water. 

The primary meaning of dead weight” a,ppears to be 
simply "weight”; it has, how- ever, acquired a secondary 
meaning as applied to goods which measure less than 40 
cubic feet per ton w^eigiit, and therefore pay freight by 
weight. But it is submitted that "dead w^eight ” may 
include goods, measuring more than 40 cubic feet per ton, 
which certainly have a weight, and that it is only not 
usually applied to them, because for freight-paying pur- 
poses this weight is immaterial. 

In the first eight editions of this work it was stated, upon 
the authority of Mackill v. Wright (o), that the rule, as 
regards a guarantee of dead w^eight capacity, is that it is a 
guarantee of capacity for the proposed cargo, and ^ the 
exception that it is a guarantee of abstract cargo capacity. 
There are certainly dicta in the opinions in the House of 
Lord {e.g. per Lord Macnaghten at p. 120) which support 
that view. In view, however, of the decisions in Millar v. 
Freden (d) and Thomson v. Brochlehank (e) it would 
appear that Mackill v. Wright (c) is to be treated as an 
exceptional case turning on the special terms of the charter, 
and that in the absence of such special terms the rule, as 
in Carnegie v. Cbnner (/), that the guarantee is only of the 
abstract lifting capacity, will prevail. [Qumre, where the 
intended cargo is specified in the charter, as it was in 
Millar v. Preden {g),- — T. E. S.] 


Article 26 . — Name and National Character, 

Substantial accuracy m the name of the vessel will he 
a condition precedent. 


(c) (1888), 14 A. C. 106. 

(d) (1918), 1 K. B. 611. 

(e) (1918), 1 K. B. 655. 

if) (1889), 24 Q. B. D. 45. It is to be noted, however, that in that 
case, which was decided on 25th October, 1889, Mackill v. Wright, 
decided in the previous year and reported in the preceding August, was 
apparently not cited. 

(g) (1918), 1 K. B. 611. 
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Tlie national cliaracter of tlie vessel as stated in the 
charter may be a condition precedent; in time of 

war, when neutrality is an important circumstance (h). 
Blit a warranty of national character cannot be inferred 
from the mere name of the ship, and has been held, in 
policies of insurance, only to refer to the time of the 
execution oi the policy, and not to be a warranty con- 
tinuing during the currency of the policy (/). 

If a ship when chartered is in fact of a certain 
nationality it will be a breach of the charterparty by the 
owner if during its currency he changes her flag, 
by selling her to an owner of another nationality (j). 
Damages for such breach may only be nominal, but in 
some circumstances may be substantial (j). 


Article 27 . — Wliereahoiits of Ship and Time of Sailing, 

A statement that the ship is in a certain position at 
the time of making the charter (h), or that she will be 
at a certain place by a certain day (/), or that she will 
be ready to receive cargo by a certain day (m), or that 
she will sail on her voyage by a certain day (n), is usually 
a condition precedent to obligations under the charter. 
The fact that the breach of such a condition precedent 


{}i) Behn v. Biirness (1863), S B. & S. 751, at p. 767. During the 
Spanish- American War in 1898, lay arbitrators under a charter to 
nominate a first-class steamer held that a tender of a Spanish steamer 
was a bad tender, on the ground that, being liable to capture, she was 
nolvfit to carry the cargo. The C. A. declined to order a special case to 
bo stated. Hoyland v. RalU, October 29th, 1898. 

{{) Arnould on Insurance, 10th ed., sect. 656; Baring v Christie 
(1804), 5 East, 898; Bent v. Smith (18B8), L. E. 4 Q. B. 414. See 
Marine Insurance Act, 1906, s. 87. 

(j) Isaacs V. McAllum, (1921) 8 X. B. 377. 

(k) Behn v. Burness (1863), 3 B. & S. 751; Ollive v. Booker (1847), 
1 Ex. 416; Oppenheim v, Frazer (1876), 34 L. T, 524. 

{T} Corkling v. Massey (1873), L. E. 8 G, P. 395. See, however, 
Associated Portland Cement Co, v. Houlder (1917), 22 Com. Gas. 279. 

(m) Oliver v. Fielden (1849), 4 Ex. Gh. 135; Seeger v. Duthie (1860), 
8 0. B, N. S. 45 ; Shadforth v. Higgin (1813), 3 Camp. 385. 

(n) Glaholm v. Hays (1841), 2 M. & G*. 257; Van Baggen v. Baines 
(1864), 9 Ex. 623; Beffell v. Brocklehank (1817), 4 Price, 36; Bentsen 
V Taylor, (1893) 2 Q. B. 274. 
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results from perils excepted in the charter will not 
prevent its being a condition precedent (o). 

A statement that a ship will proceed or sail or load 
with all convenient speed is not a condition precedent, 
unless the delay frustrates the commercial purpose of the 
voyage (p). 


Case 1 . — Behn v. Bwrness (q). 

Case 2. — A ship, on March 29, was described in the charter as 
“now sailed or about to sail.” She did not in fact sail till 
April 23. HeJdf that the statement was a condition precedent,, 
and was broken (r). 

Case 3. — A ship was chartered “ now at sea, having sailed three 
weeks ago,” to sail to X. and there load a cargo. The ship had!- 
not in fact “ sailed three weeks ago.” Held^ the statement was a 
condition precedent, and its breach entitled the charterer to 
throw up the charter (s). 

Case 4. — A ship was chartered “ expected to be at X. about the 
15th December . . . shall with all convenient speed sail to X.” 
The ship was in fact then on such a voyage that she could not 
complete it and be at X. by December 16. Suhinitted, that the 
charterer was entitled to throw up the charter (t). 


(o) Smith V. Dart (1884), 14 Q. B. D. 105; Croockewit v. Fletcher 
(1857), 1 H. & X. 893. Cf. Nickoll v. Ashton Edridge, (1901) 2 K. B. 
126 (C. A.). 

(p) Dimech v. Gorlett (1858), 12 Moore, P. C. 199; Tarrahochia v. 
Hickie (1856), 1 H. & N. 183; MacAndrew v. Chappie (1866), L. K. 
1 C. P. 643; Clipsham v. Vertue (1843), 5 Q. B. 266; Forest Oak v. 
Richard (1899), 5 C?)m. Gases, 100. And see Article 30, post. The 
common “ cancelling clause,” by which the charterer has the option of 
cancelling th^ charter if the ship is not ready to load by a certain day, 
appears to go no further than a clause “ ready to load by ” a certain 
date, compliance with which would be a condition precedent. The 
“ cancelling clause ” may be so strict as to give neither party an option, 
as in Adamson v. Newcastle Association (1879), 4 Q. B. D. 462. 

■(g) Vide ante. Article 23, Case 1, p. 86 ; (1863), 3 B. & S. 751. Behn 
V. Burness (1863), came before the Exchequer Chamber as a test case 
to decide whether Ollive v. Booker (1847), and Glaholm v. Hays (1841), 
or Dimech v. Gorlett (1858), were good law, assuming them to contradict 
each other. The Court held b'^th to be good law, treating Dimech v. 
Gorlett as the application of Ollwe v. Booker to a set of very special 
facts. Sharp v. Gihhs (1857), 1 H. & X. 801, also turns on very special 
facts. 

(r) Bentsen v. Taylor, (1893) 2 Q. B. 274 (C. A.). Cf. Engman v. 
Falgrave (1898), 4 Com. Cases, 75 ; on words “ now in Pinland, bound 
to London,” 

{s) Ollive V. Booke(r (1847), 1 Bxch. 416. 

(t) See Corkling v. Massey (1873), L. E. 8 C. P. 395. The words 
“ expected ready to load late September ” mean that in view of the 
facts known to the promisor when making his contract he honestly 
expects that the vessel will be ready as stated, and that his expectation 
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Case 5. — A ship was chartered in March “now on the stocks, 
and ready to receive cargo in all May.’’ Heldj a condition 
precedent (?/). 

Case 6. — A ship was chartered “to proceed to X., the vessel to 
sail from Y. on or before the 4th of February.” Held, a 
condition precedent (?r). 

Case 7. — Charter to proceed to X., “ and on arrival there to 
load and to sail with June convoy, provided she arrived out and 
was ready to Joad sixty -five running days previous to the sailing 
of such convoy.” The ship was not ready to load sixty-five days 
before the June convoy. Held, the breach only absolved her from 
sailing with the June convoy, and did not free her altogether 
from her obligation to load and proceed (x). 

Case 8. — A ship was chartered to proceed to X. and there “ load 
. . . the act of God and perils of the sea during the said voyage 
always excepted ; should the steamer not be arrived at X. free of 
pratique and ready to load on or before December 15, the char- 
terers to have the option of cancelling or confirming the charter.” 
Through dangers of the sea, the steamer, though at X., was not 
free of pratique by December 15, and the charterers cancelled. 
Held, that the clause as to excepted perils did not prevent them 
from so doing (y). 

Case 9. — A ship was chartered on February 24, from X. to Y. 
and thence to Z. The charter described her as (1) coppered A 1 
of X. ; (2) now at anchor in this port, and contained a clause (3) 
that she should “proceed with all convenient speed.” At the 
execution of the charter, the ship (1) was not coppered and had 
no class on the register ; (2) was not at anchor in the port as she 
was then being coppered as a new vessel in dry dock ; and (3) did 
not leave X. till March 30. The charterer was at X. and knew 
of the delay, but did not repudiate the charter. Held, (1) that 
“ A 1 coppered ” referred to the date of sailing and not to the 
date of the charter ( 2 ;). (2) That “now at anchor in the port” 

was too unimportant to be made a condition precedent, unless 
it could be shown that the object of the charter had been 


is based on reasonable grounds. The promise or warranty is broken if 
either he does not honestly expect, or if he has not reasonable grounds 
for^his expectation. Sanday v. Keighley Maxted Go. (1922), 27 
Com. Cas. 296. 

(u) Oliver v. Fielden (1849), 4 Bxch. 185. For meaning of “leave 
not later than all March,” see Van Bagcfhn v. Baines (1854), 9 Ex. 528. 

{w) Qlaholm v. Hays (1841), 2 M. & G. 259. 

(a;) Dejfell v. Brocklehank (1817), 4 Price, 36. See also Davidson v. 
Gwynne (1810), 12 East, 381; Kidston v. Monceau (1902), 7 Com. Cases. 
82. 

(y) Smith V. Dari (1884), 14 Q. B. D. 105. See also Groockewit v. 
Fletcher (1857), 1 H- & N. 893. The excepted perils would protect the 
shipowner from an action by the charterer. 

(^) No opinion was expressed as to whether it was a condition pre- 
cedent, The class on the register wonid certainly be so : whether 
“ coppering ’’ was so or not would probably depend on the nature and 
length of the voyage. 
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frustrated by its untruth. (3) That the term to sail with all 
convenient speed/’ though undoubtedly broken, could not be 
treated as a condition precedent (a), since the charterer knew 
of its breach and did not throw up the charter (b). 

Case 10. — A ship was chartered on March 15, the charter 
reciting that it ivas executed on February 6, and containing the 
clause “ that the ship should proceed from X., where she then 
lay, on or before February 12.” Held, if the clause had been 
possible to have been performed at the time of execution, it was 
a condition precedent ; but here, when the charter was executed, 
the stipulation had become impossible and therefore nugatory and 
was not a condition precedent (c). 


Article 28 . — Conditions implied in the Contract, 

In ail contracts for the carriage of goods by sea, there 
are implied, in the absence of express stipulation to the 
contrary, the following undertakings by the shipowner 
or carrier : — 

(1) That liis .ship is seaworthy [d), 

(2) That his ship shall commence and carry ont the 
voyage contracted for with reasonable diligence (e). 

(3) That his ship shall carry out the voyage contracted 
for withoxit unnecessary deviation (/). 

Such breaches of these undertakings as defeat the 
commercial purpose of the voyage will justify the hirer of 


. {a) It would have been otherwise had there been a named day : Ollive 
V. Booker; Glaholm v. Hays, vide supra; or if the delay had frustrated 
the commercial adventure : Freeman v. Taylor (1831), 8 Bing. 124. And 
see Article 30, ^ost. 

, (6) Dimech v. Corleti (1858), 12 Moore, P. C. 199. Commented on 

in Behn v. Burness (1863), 3 B. & S. 751, 760; cf. Bentsen v. Tayl$r, 
(1893), 2 Q. B. 274. Mere delay in exercising it does not waive a right 
to withdraw for non-payment of freight by a named day : Tyrer v. 
Hessler (1902), 7 Com. Cases, 166. 

(c) Hall V.' Gazenove (1804), 4 East, 477. See also Dixon v. Heriot 

(1862), 2 F. & P. 760; but contra per Parke, B., in Ollive v. Booker 
(1847), 1 Exch. 416. “ The averment of the fact that the chal*terer 

knew of the inaccuracy of the charter at the time of signing it was 

(d) Steel V. State Line S.8. Go. (1877), L. B. 3 App. G. 72, et vide 
Article 29. 

(e) MacAndrew v. Chappie (1866), L. E. 1 C. P. 643, et vide 
Article 30. 

(/) Scaramanga v. Stamp (1880), 5 C. P. D. 295, et vide Articles 
99, 100. 
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the ship or the owner of the goods carried, in repudiating 
the contract to carry (y). Such breaches as do not defeat 
the cotoniercial purpose of the voyage will give rise to 
an action for damages (h). The exceptions in a charter 
or bill of lading do not prevent the application of any of 
these undertakings, unless they are clearly intended so 
to do (i). 


Article 29 . — Undertaking of Sea^corthiness, 

A shipowmer by contracting to carry goods in a ship, 
in the absence of express stipulation (A*), impliedly under- 
takes that his ship is seaworthy {1), 

This implied undertaking arises not from the ship- 
owner’s position as a common carrier, hut from his 
acting as a shipowner {m). 

The seaworthiness required is relative to the nature of 


(i?) ^/* Freeman y. Taylor (1831), 8 Bing. 124. The contract may be 
absolved by delay which is not caused by any breach of contract by the 
shipowner. But this arises under a different principle applying to the 
law of coxrtract generally. See Article 30 and "Noie, 1 thereunder on 

Frustration of Adventure.” 

ih) Glipsham. v. Veriue (1843), 5 Q. B. 265; TarrabocMa v. Hickie 
(1856), 1 H. & N. 183; MacAridrew v. Chappie (1866), L. B. 1 C. P. 
643. 

(i) The aienfruin (1885), 10 P. D. 103; Smith v. Dart (1884), 14 
Q. B, B, 105; Gilroy v. Price, (1893) A. C. 56; Semlle Vr Colvils d Co. 
(1888), 15 8c. Sess. C., 4th Ser. 616, cf. on facts with Cunningham v. 
Cohils (1888), 16 Sc. Sess. C., 4th Ser. 295; The Waikato, ‘(1899) 1 
Q, B. 56 (C. A.). ’ V ; 

(k) An^ exception or stipulation to absolve the shipowner from the 
undertaking of seaworthiness must do so in clear and express words and r 
without ambiguity : Rathhone v. Mclver, (1903) 2 K. B. 378 ; Blderslie 
V. Borthwick, (1905) A. C. 93; Nelson v. Nelson, (1908) A. C. 16, as 
explained by Lord Macnaghtem in Chartered Bank v. British India Steam 
Navigation Co., (1909) A. 0. at p. 375.* 

(l) Steel v. State Line Steamship Co. (1877), 3 App. G. 72; The 
Marathon (1879), 40 L. T. 163; Cohn v. Davidson (1877), 2 Q. B. D. 
455; ^opitog v. Wilson (mp), 1 Q. B. D. 377; Lyon v, Mells (1804), 

5 Bast, 428. As to the implied warranty in a towage contract that the 
tug is fit and efficient see The Marechal Suchet, (1911) P. 1, and The 
West Cock (1911), p. 23. A tug-owner also impliedly contracts that 
his tug is properly equipped and supplied with coals : The Undaunted 
(1886), 11 P. B. 46. ^ But see Robertson v. Amazon Tug Co. (1881), 7 
Q. B. B. 598, negativing an implied contract of efdciency, where the 
tug is named; the facts there, however, were very 'unusual. 

‘(m) Kopitoff V. Wilson (1876), 1 Q. B. B. 377. 
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the ship (n), to the particular voyage contracted for, and 
the particular stages of that voyage, being different for 
summer or for winter voyages, for river and lake, or for 
sea navigation (o), whilst loading in harbour, and when 
sailing (p), and varies with the particular cargo con- 
tracted to be carried (g). The stages of a voyage for this 
purpose are usually marked by different physical con- 
ditions; e.g,^ river and sea. But in the case of the coal 
necessary for a steamer’s long ocean voyage, such stages 
may be marked by the coaling ports only, the physical 
conditions of the voyage being similar throughout all 
the stages (r). 

The undertaking is not merely that the shipowner will 
do and has done his best to make the ship fit, hut that the 
ship really is fit in all respects to carry her cargo safely 
to its destination, having regard to the ordinary perils to 
which such a cargo would be exposed on such a voyage (s ) . 


(n) Burges v. Wickham (1863), 3 B. & S. 669. 

(o) Thin V. Richards, (1892) 2 Q. B. 141; Daniels v. Harris (1874), 
L. B. 10 C. P. 1; Annen v. Woodman (1810), 3 Taunt. 299. 

(p) McFadden y. Blue Star Line, (1905) 1 B. B. 697. 

(q) Stanton v. Richardson (1875), L. B. 9 C. P. 890; Tattersall v. 

National Steamship Co. (1884), 12 Q. B. D. 297 ; The Marathon (1879), 
40 L. T. 163; Maori King v. Hughes, (1895) 2 Q. B. 550 (0. A.) 
(refrigerating machiaery) ; Queensland Bank v. P. d 0, Co,, (1898) 1 
Q. B, 667 (C. A.) (bullion in a bullion room) ; The Waikato, 1 

Q. B. 66 (C.*A.) (wool in an insulated bold). See also Rathhone v. 
Molver, (1903) 2 K. B. 378. 

(r) The Vortigern, (1899) P. 140; following Thin v. Richards, (1892) 
2 Q. B. 141. The case seems to extend the doctrine of “ stages,” 
beyond its application in any previous case. It is not clear whether the 
“ stages ” are to be fixed by the ports at which steamers can, or 
usually do, coal; or by the intentions of the owner as to coaling at the 
time of sailing. The Vortigern was followed and applied to the war- 
ranty of seaworthiness under a voyage insurance policy in Greenock S.S. 
Go. V, Maritime Insurance Co., <1903) 2 K. B. 657, The owner has been 
found to have broken the warranty of seaworthiness against the charterer 
in a case where the charterer was bound to supply coal, but, through 
the owner’s master’s negligence, an insufficient supply was shif)ped : 
Mclver v. Tate Steamers, (1903) 1 B. B. 362. A shipowner who has let 
a ship for a named voyage must not carry more coal than is necessary 
for the due performance of that voyage. If he does, he is liable for any 
damage caused thereby to the charterer, such as the expense of lightering 
to cross a bar : Darling v. Raeburn, (1907) 1 B. B. 846. 

{s) Medley v. Pinkney S.S. Co., (1894) A. C. at p. 227; Maori King 
V. Hughes, (1895) 2 Q. B. 550; Steel v. State Line Co, (1877), 3 
App. C. at p. 86; The Glenfruin (1886), 10 P. B. 103- A defect that 

A. 7 
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Tlie ‘^ordinary perils^’ may mcliicle siicli treatment of 
the ship and cargo (c.//., fumigation) as by the local law 
of a port of call the cargo shipped must be exposed to (t). 
One test is: Would a prudent owner have required that 
the defect should be made good before sending his ship 
to sea, had he known of. it? If he would, the ship was 
not seaworthy (w). The standard of seaworthiness may 
rise with improved knowledge of shipbuilding (.t). 

The seaworthiness must exist not only at the com- 
mencement of loading (y), but also at the time of sailing 
from the port of loadings and it then includes an under- 
taking that the stowage is fit and proper for the proposed 
voyage (z). 


can be remedied in a few minutes at sea is not unseaworthiness : 
EedUy v. Pinkney, (1894), A. C. 222; Leonard v. Leyland (1902), 18 
Times L. E. 727; The Diamond. (1906) P, 283; Virginia, tfc., Co. v. 
Norfolk, d'C. Co. (1912), 17 Com. Gas. 277. So the need of repairs to 
one boiler of two preventing its use for a short time was held not 
unseawmrtliiness in The Pentland (1897), 13 Times L. E. 430. But this 
principle does not apply to such a thing as securing deck cargo by- 
proper lashings : Moore v. Lunn (1922), 38 T. L. B. 649; nor if the 
defect, though easily remediable, cannot be reached wdiile at sea to be 
remedied, as in Steel v. State Line 8.S. Co. (1877), 3 App. C. 72. 
A fitting which can with care be worked safely, may yet be so unusual 
and dangerous as to constitute unseaworthiness : The Schwann, (1909) 
A. C. 450. Difficult questions may arise when a seawwthy ship is 
rendered unfit to carry cargo by bad stowage, whetiier the ship is unsea- 
worthy, or the exception of negligence protects the shipowner. Cf. 
Wade V, Cockerline (1905), 10 Com, C. 115, with v. Federal 

Steam Nav. Co. (1907), 22 Times L. B. 685; and see Calcutta S.S. Co. 
V. Weir (1910), 15 Com. Cas. 172; Ingram v. Services Maritimes, 
(1913) 1 K. B. 538, at p. 545; The Thorsa, (1916) P. 257; Paterson 
Zochonis v. Elder Dempster, (1923) 1 K. B. 420. 

(t) Ciampa v. British India Go., (1915) 2 K. B. 774. 

(u) McFadden v. Blue Star Line, (1905) 1 K, B. 697, at p. 706. 

taj) See per Blackburn, J., in Burges v. Wickham (1863), 3 B. & S. 
at p. 693. Thus the H. L. have held a ship unseaworthy because 
improvements made after she was buili» have not been introduced into 
her : The Mount Park S.S. Co, v. Grey (Shipping Gazette, March 12, 
1910). But presumably seaworthiness need not be maintamed “ at 
the cost of always introducing the latest or best appliances” : Virginia, 
(Sc. Co. v. Norfolk, dc. Co. (1912), 17 Com. Cas. at p, 279. 

(y) If the ship is fit to receive cargo in port, there is no continuing 
warranty that she shall remain fit until she sails ; though she must be fit 
to start when she starts on her voyage : McFadden v. Blue Star Line, 
(1906) 1 K. B. 697. 

(z) Cohn V. Davidson (1877), 2 Q. B. D. 455; and see end of note (^), 
supra. Pilling the boilers of a steamship with muddy water at starting 
has been held unseaworthiness, from which the owner was not protected 
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If tlie charterer or shipper discovers the misea- 
worthiiiess before comniencing the voyage, and the ship 
cannot be , made seaworthy within a time which it is 
reasonable, under the circumstances, that the charterer 
or shipper should wait, he may throw up the contract of 
hire or carriage (a). 

The shipowner will be liable in damages^ (&) for loss 
caused by (c) : — (1) unseaworthiness at starting, unless 
he is expressly protected from such liability by excep- 
tions in the charter or bill of lading (d) ; (2) nnsea- 
worthiness on the voyage, not covered by exceptions, 
even though he has no opportunity to repair it; (3) on 
the ground of negligence, for unseaworthiness on the 
voyage, though covered by exce|)tions, which he has an 
opportunity to repair, if he proceed without repairing (e). 

Note 1. — Probably the warranty of seaworthiness was 
originally expressed in the contract. A charterparty dated 


by an exception of negligence of navigation; Seville Co, v. Colvils 
(1888), 15 Sc. Se&s. C., 4th Ser. 616; but compare Cunningham v. Colvils 
(1888), 16 Sc. Sess. 0., 4th Ser. 295. 

(a) Stanton v. Richardson (1875), Jj. R. 9 C. P. 890; Tully v. 
Howling (1877), 2 Q. B. D. 182. 

(b) These may include damages and costs the charterer has to pay to 
other persons by reason of the unseaworthiness ; Scott v. Foley, Aikman 

Co, (1899), 5 Co^. Cases, 53. 

(c) The Europa, (1908) P. 84; approved in Kish v. Taylor, (1912) 
A. C. 604. Contrast the cases of deviation in which the deviation need 
not cause the*loss ; Thorley v. Orchis S.S. Co., (1907) 1 X. B. 660. See 
also Kish v. Taylor, (1910) 2 X. B. 309; (1912) A. C. 604. 

(d) As in The Laertes (1887), 12 P. D. 187. Por cases where excep- 
tions did not protect him, see The Glenfruin (1885), 10 P. D. 103; The 
Undaunted (1886), 11 P. B. 46; Seville Co. v, Colvils d Co. (1888), 
16 Sc. Sess. C., 4th Ser. 616; Gilroy v. Price, (1893) A. C. 56; Maori 
King, (1895) 2 Q. B. 550; Queensland Bank v. P. i 0. Co., (189%) 1 
Q. B. 567; The Waikato, (1899) 1 Q. B. 56 (C. A.). See the general 
discussion of the relation of c^her terms in the contract’ to express or 
implied terms as to unseaworthiness in Bank of Australasia v. Clan 
Line, (1916) 1 E. B. 39, and note (x) thereon at p. 238, post. 

(e) If unseaworthiness arises in the course of the voyage, and tfeie ship- 
owner has an opportunity to remedy it, he is bound to remedy it before 
proceeding on the voyage, but cannot require the charterer or shipper to 
wait more than a reasonable time for that purpose. This is not because 
of the warranty of seaworthiness, unless the doctrine of stages applies; 
but because of negligence : l^orms v. Storey (1855), 11 Ex. 427; The 
Bona (1884), 61 L. T. 28; Thin v. Richards, (1892) 2 Q. B. 141; 
Assicurazioni v. Bessie Morris S.S. Co., (1892) 2 Q. B. 652 (C. A.). 
See also The Vortigem, (1899) P. 140. 



100 UNDERTAKING OF [Art. 29 

July 8, 1581 (/), contains the passage: And the saj’d 
owner shall warant the said shypp strongs stanche well 
and sufficiently vitalled and appareilyd, etc.” Part of this 
still survives. 

Note 2. — In time policies of insurance there is no implied 
warranty of initial seaworthiness (g) owing to the hardship 
of requiring the shipowner to undertake that his vessel is 
seaworthy at a time when she is at sea beyond his control, 
a time at which such policies frequently begin to run. 
There is also the difficulty of deciding what constitutes 
seaworthiness for a definite time, but for unknown voyages. 
These considerations do not apply so strongly to time 
charters, which usually, though not always, commence with 
the vessel.’s starting from port for a known voyage. A time 
charter, therefore, includes an undertaking of seaworthiness 
at the beginning of the time Qi). Where several voyages 
are included in the charter, special provisions are frequently 
inserted (i). In the absence of such provisions, the owner 
must be held to undertake that his ship is seaworthy on 
leaving each place where he has an opportunity to remedy 
unseaworthiness (k). 

Note 8 . — Seaworthy means that the ship should be in a 
condition to encounter whatever perils a ship of that kind 
and laden in that way^ might be fairly expected to encounter 
in making such a voyage ah such a time of year (1). Thus, 
the ship must be properly ballasted and dunnaged (m). A 
ship chartered to carry gunpowder must have the magazine 
required by the Board of Trade regulations. The ship- 
owner must} provide the shipVith all necessary documents 


(/) Printed in Marsden, Select Pleas of the Admiralty Court (Selden 
Society, 1892), Vol. I. at p. 37. 

(g) Gibson v. Small (1853), 4 H. L. C. 353. 

There is a continuing warranty of seaworthiness under a time 
charter at eadh stage; e.g., as to sufficiency of coal: Park v. Duncan^. 
25 Sc. Sess. 0., 4th Series, 528. See alsp Giertsen v. Turnbull (1908),. 
Sess. Gas. 1101. 

(i) See Ripley v. Scaife (1826), 5 B, & C. 167; Havelock v. Geddes- 
(1809),/»10 Bast, 555. 

(k) lFo?ms V. Storey (1855), 11 Ex. 427; The Rona (1884), 51 L. T. 
28; Thin v. Richards, (1892) 2 Q. B. 141; The Vortigern, (1899) P. 
140. 

(l) As to fitness to carry cargo, see Cases 3, 5 and 6 below, and The 
Thofsa, (1916) P. 257; as to luggage, see Upperton v. Union Castle Co, 
(1903), 9 Com, C. 50; and see Paterson Zochonis v. Elder Dempster ct 
Co., (1923) 1 K. B. 420. 

(m) Vide Article 49. 
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for the voyage (n), but in Wilson v. Rankin {o), the 
certificate of the port of loading as to stowage, the absence 
of which did not increase the risk of the voyage, or affect 
the admissibility of the ship at her port of discharge, was 
held not an essential to seaworthiness. 

Note 4. — -Evidence of Unseaivorthiness. The burden of 
proving unseaworthiness as a fact rests upon the party w'ho 
asserts it. But where a ship, shortly after leaving the port, 
and without any apparent reason sinks or leaks, the mere 
facts afford prhnd facie evidence of unseaworthiness, which 
must be rebutted. This has sometimes incorrectly been 
stated as a presumption of law, upon the authority of 
Lord Eldon (p). There is no legal presumption in the 
matter, or any real shifting of the burden of proof. But 
the inference of fact arising under such circumstances is 
some discharge of the burden, and in the absence of any 
evidence to explain the disaster otherwise may be a com- 
plete discharge (q). 

Note 5. — As to unseaworthiness causing fire and its result 
upon the shipowner’s statutory immunity under sect. 502 
of the Merchant Shipping Act, 1894, see Article 87. 

Case 1. — E. shipped goods under a bill of lading, which 
excepted “perils whether or not arising from negligence of A.’s 
servants, risk of craft or hull, or any damage thereto, &c.” 
Seawater entered through the negligence of some of the crew in 
leaving a lower port insufficiently fastened. Held, that if this 
were so at the beginning of the voyage the ship was then unsea- 
worthy, and the ^ceptions of the bill of lading did not protect 
the shipowner, as they do not apply till the voyage has begun (r). 
That such a* bill of lading contained an implied undertaking that 
the ship was, at the time of its departure, reasonably fi.t for 
accomplishing the services which the shipowner engaged to per- 
form (s). 

Ca$e 2. — A ship was chartered to proceed to a wharf in the 


(n) Levy v. Costerton (1816), 4 Camp. 389; Dutton v. Pomles (1861), 
30 L. J. 3Sr. S. Q. B. 169; Ciarj^pa v. Brit. India Co., (1915) 2 K. B. 774. 
(0) (1865), L. E. 1 Q. B. 1625. 

(p) Watson V. Clark (1813), 1 Dow H. L. C. 336; Parker v. Potts 
(1815), 3 Dow H. li. C. 23. 

Iq) Anderson v. Morice (1874), L. B- 10 C. P. 68, 609; Pickup v. 
Thames and Mersey (1878), 3 Q. B. D. 594; Ajum Goolam v. Union 
Marine Co., (1901) A. C. M2; Lindsay v. Klein, (1911) A. 0. 194. 

(r) In charters, both the carrying voyage and the chartered voyage, 
which need not coincide with the carrying voyage ; in bills of lading, the 
carrying voyage : Hudson v. Hill (1874), 43 L. J. C. P. 273; Barker v. 
M^ Andrew (1865), 18 C. B. 3St. S. 759. 

{s) Steel V. State Line Steamship Co. (1877), L. E. 3 App. C. 72; 
cf. Gilroy v. Price, (1898) A. C. 56. 
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river X., and there take on board a cargo, and proceed to Z. 
She was seaworthy when she began to load, but unseaworthy 
when she put to sea. Heldj that the owner undertakes that the 
ship shall be seaworthy for the intended voyage at the time of 
her sailing on it : that what is seawoi’thiness for loading in 
harbour may be un seaworthiness for the voyage : that the ship 
may be, without any breach of the undertaking, unseaworthy 
for the voyage while in port, if she is seaworthy for loading, 
but will breTik the undertaking if she leaves port in that 
condition (t). 

Case 3. — A ship was chartered to proceed to the East Indies 
and take on board a cargo of, mter alia^ wet sugar. The ship was 
seaworthy for any cargo except wet sugar, for which she had not 
pumps of sufficient capacity. Held, that the charter implied an 
undertaking that the ship was fit to carry wet sugar, and that, as 
the ship could not be made fit without a delay unreasonable under 
the circumstances of the contract, the charterer was justifiied in 
throwing up the charter {u). 

Case 4. — A ship was chartered on March 4, “ for twelve 
months, for as many consecutive voyages as the said ship can 
enter upon after completion of the present voyage” from X. to 
Z. When the ship had completed that voyage, she was found 
to be un seaworthy, and the necessary repairs delayed her for two 
months. The charterer threw up the charter. Held, by the 
whole Court that he was justified: by Brett, J., on the ground 
that the ship was not reasonably fit for the purpose for which 
she was chartered, and could not be made fit within any time 
which would not have frustrated the object of the adventure (cc) : 
by the rest of the Court (y), on the ground that time was of the 
essence of the contract, and that the charterer was not bound to 


(t) Cohn V. Damdson (1877), 2 Q. B. D. 455; in Kopitoff v. Wilso7t 
(1876), 1 Q. B, B. 377, where armour-plates broke loose from their 
stowage and sank the ship, the question left to the jury was : Was the 
ship at the time of sailing in a state, as regards the receiving and 
stowing of the plates, reasonably fit to encounter the ordinary perils 
that might be expected on a voyage at that season?” 

(u) Stanton v, Richardson (1875), I/. R. 9 G. P. 390; affirmed in 
H.'Tj., see 1 Q. B. B. p. 381. “ Seaworthiness ” has a wide meaning, 
“reasonably fit to carry the cargo contracted for cf. the judgments 
in Steel v. State Line, ante and Casesf^ and 6, post. But unfitness 
arising merely from negligent stowage may not amount to unseaworthi- 
ness : The Thorsa, (1916) P, 257. In Rathhone v. Mclrer (1902), 
8 0on>. Cases, 1, Wills, J., limited “ unseaworthiness ” in a particular 
bill of lading to unseaworthiness of the ship to meet perils of the sea, 
without regard to the safety of the cargo. This decision was reversed 
by the G. A., (1903) 2 K. B. 378. See also Upp&rton v. Union Castle 
Co. (1903), 9 Com. Gases, 50. 

(x) It seems that this is more in accord with principle than the other 
view; if time were of t*he essence of the contract, one day’s delay would 
free the charterer, bufc the Court recognised the other position in the 
phrase “a snbstantially different time.” '■ 

iy) Mellish, L.I., Amphlett, J,A„ Kelly, C.B. 



Art. 29] 


SEAWORTHINESS. 


loe 


accept the ship for a time shorter than or substantially diSerent 
from that which he had contracted for ( 2 ?). 

Case 5. — F. shipped cattle under a bill of lading agreeing that 
the shipowner was not liable for accidents, disease, or mortality, 
and under no circumstances for more than £5 per animal. The 
ship, after carrying a cargo of cattle on a previous voyage, was 
improperly cleaned, and F.’s cattle took foot-and-mouth disease. 
Held, there was a duty on the shipowner to have the ship reason- 
ably fit for the carriage of the goods he had contrgucted for, and 
that, such duty being neglected, the limitations of liability did 
not apply (a). 

Case 6. — A steamer carried frozen meat from Australia to 
Europe with an exception in the bill of lading, ‘‘ steamer shall 
not be accountable . . . for the condition of goods shipped under 
this bill of lading, nor for any loss or damage thereto arising 
from failure or breakdown of machinery.’’ On the voyage the 
refrigerating machinery broke down, owing to its defective con- 
dition at starting, and the meat was damaged. Held, that there 
was an implied warranty that the ship should at starting be 
fitted with refrigerating machinery fit to carry the meat to 
Europe ; that this warranty was broken ; that the exceptions 
therefore did not apply, and that the shipowner was liable (h). 

Case 7. — A steamer sailed from the Philippines for Liverpool, 
under a contract giving liberty to call at coaling-ports and except- 
ing the negligence of master and engineer. At Colombo, she 
coaled, but did not take on board sufficient coal to reach Suez. 
Off Perim, a coaling-station, the engineer negligently informed 
the master there were sufficient coals to reach Suez, and the 
master in consequence did not put into Perim to coal. Coals ran 
short in the Red Sea, Held, that there was a breach of the 
warranty of seaworthiness either (a) on leaving Colombo without 
sufficient coal to i^ach Suez, or (b) off Perim in not commencing 
the stage from Perim to Suez with sufficient coal (c). 


(z) Tully V. Howling (1877), 2 Q. B. D. 182. 

(а) Tattermll v. National S.S, Co. (1884), 12 Q. B. D. 297. Contrast 
The Thorsa, (1916) P. 267 ; and see the discussion of the relation of 
bad stowage to unseaworthiness in Paterson Zochonis (6 Co. v. Elder 
Dempster S Co., (1923) 1 K. B. 420. 

(б) Maori King v. Hughes, (1896) 2 Q. B. 550 (C. A.). See also 
Queensland Bank v. P. dc 0. 60. (1898) 1 Q. B. 567 (0. A.), in which in 
a bill of lading for the carriage of specie, on an admission that it was 
usual to carry specie in a bullion room, there was held an implied 
warranty that the bullion room was reasonably fit to resist thieves ; and 
The Waikato, (1899) 1 Q. B. 66 (C. A.), where, wool being .damaged 
by being stowed in an insulated hold, there was held to be an implied 
warranty that the hold was fit to carry "wool, in spite of an exception : 

loss or damage arising from . . . defects latent on beginning voyaget 
or otherwise.” 

(c) The Vortigem, (1899) P. 140; cf. Thin v. Riehards. (1892) 2 Q. B. 
141 : Biccard v. Shepherd (1861), 14 Moore, P. C. 471; Dixon v. Sadler 
(1889), 6 M. & W. 405; Mcluer v. Tate Steamers, (1903) 1 E. B. 362. 
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Case 8.— A ship was chartered, then being tight, staunch, 
and strong,” to proceed from X. to Z., all other unavoidable (d) 
hindrances, dangers and accidents of the sea excepted.” She was 
seaworthy when she started, but became unseaworthy by excepted 
perils during the voyage, and put into a port, where she could 
have been repaired. She proceeded to sea without repairs. Held^ 
that she was not bound to repair or proceed, but if she wished to 
proceed, she must repair, and that the owner was liable for 
damage on the further voyage, caused by the unseaworthiness of 
Ms vessel (e). 

Case 9. — A vessel was damaged while on her voyage by decks 
straining, and the master, having an opportunity to repair, pro- 
ceeded without caulking the decks. In consequence the cargo was 
damaged. Held, that the shipowner was liable for such 
damage (/). 

Case 10. — A ship, chartered to carry tea, carried antimony as 
ballast. The charterers, alleging that the fumes of antimony 
were prejudicial to tea, refused to load. Antimony in fact was 
not prejudicial to tea. Held, that the ship being in fact fit to 
carry the cargo, the fact that there was a general belief that it 
was unfit was no defence to the chartei'er (y). 

Case 11. — A ship sailed from an Eastern port with a foul bill 
of health. At Naples lemons were shipped under a bill of lading 
for London. Marseilles was the next port of call ; and under 
French law the ship coming from an Eastern port without a 
clean bill of health, had to be fumigated. The lemons were 
damaged by the fumigation. Held, that the ship was not 
seaworthy at Naples for the cariiage of the lemons (h). 

Note , — It is not now unusual to find in bills of lading a 
clause limiting this undertaking to one that due diligence 
has been used to make the ship seaworthy: e,g. “ All the 
a^bove exceptions are' conditional on the ship rbeing sea- 
w^orthy when she sails on the voyage, but any latent defects 
in the machinery shall not be considered unseaworthiness, 
provided the same do not result from want of due diligence 
of the owmers, or any of them, or the ship’s husband or 
manager or, “ It is expressly declared that the company 
are not liable for loss or damage occasioned by any defects 
whatsoever in the hull, machinei^y, or equipment of this 
vessel . . . w^hether such defects existed before the com- 
mencement of or arose or developed during the voyage, 


(d) = Unavoidable by ordinary dispatch and diligence: 
Granger v. Dent (1829), M. & M. 475. 

(e) v. Storey (1855), 11 Ex. 427, 
if) The Rona (1884), 51 L. T. 28. 

(g) Towse v. Henderson (1850), 4 Ex. 890. 

(h) Ciampa v, British India Co,, (1915) 2 K. B. 774. 
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provided all reasonable means have been taken to make the 
vessel seaworthy '' (i). 

A common Liverpool exception is imseaworthiness of 
the vessel at the commencement of the voyage, provided 
all reasonable means have been taken to provide against 
the same ” (k). A few bills go so far as even to attempt 
to negative liability even for unseaworthiness caused b^^ 
negligence, e.g, “ In accepting this bill of^ lading the 
shipper expressly agi*ees that the steamer is seaworthy and 
reasonably fit for the carriage of the cargo herein contracted 
to be carried (1), at the time of starting on the voyage, and 
under no circumstances is such ' seaw^orfhiness or fitness to 
be questioned’’; and, again, “not liable for act, neglect, 
or default of any person or persons in providing, dispatching, 
and navigating the ship.” 

A form of clause which has been adopted in consequence 
of the Harter Act (see Appendix V.) exempts the owners 
from negligence in navigation or management provided 
due diligence has been exercised by her owners to make the 
vessel in all respects seaworthy. A similar exception 
exempts from liability for loss by unseaworthiness provided 
the owmer has exercised due diligence to make the vessel 
seaworthy. The former clause was held in Dohell v. S.S, 
Ross m ore (m), to require not only that the owner, but also 
that all persons employed by him to ensure seaworthiness, 
should have used due diligence. In either case the clause 
does not seem of much practical value in face of the 
dilemma that must constantly arise on the facts. In most 
cases if the vessel is unseaworthy due diligence cannot 
have been psed by the owner, his servants, or agents; if 
due diligence has been used the vessel in fact will be sea- 
worthy. The circumstances in which the dilemma does not 
arise {e.g. a defect causing unseaworthiness but of so latent 
a nature that due diligence could not have discovered it) 
are not likely to occur often. The Harter Act itself dqes 
not cut down the w^arranty of seaworthiness to one to use 
due diligence to make th^ ship seaworthy {n). 


(i) These two exceptions bear the mark of The Glenfruin (188§), 10 
P. B. 103. See other clauses in The Laertes (1887), 12 P.^ B. 187, 
where the shipowner was held protected by exceptions limiting the 
warranty of seaworthiness. 

(k) As to the meaning of “ imseaworthiness ” in such a clause, see 
Rathhone v. M elver, (1903) 2 K. B. 378. 

{1) This bears the mark of Tattersall v. National S.S. Co. (1884), 12 
<?. B. D. 297, 

(m) Dobell v. S.S. Rossmore, (1895) 2 Q. B. 408. 

in) McFadden v. Blue Star Co., (1905) 1 K. B. 697. 
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Article 30. — 'Un(lcTtaki7iy of Reasonable Dispatch — 
Effect of Delay. 

I. Tlie sliipOAviier impliedly undertakes that his yessel 
shall l 3 e ready to commence the voyage agreed on, and to 
load the cargo to be carried, and shall proceed upon and 
eonipleto tife voyage agreed upon, with all reasonable 
dispatch . 

If by liis breach of this undertaking there is such 
delay as goes to the root of the whole matter, deprives 
the charterer of the whole benefit of the contract, or 
entirely frustrates the object of the charterer in charter- 
ing the ship’’ (o), the charterer may refuse to perform 
his part of the contract altogether (p). 

If the delay is not so serious as to have this result, the 
charterer cariiot refuse to load ( 2 ), but the shipowner 
will be liable for damages (r), unless the delay was 
caused by an excepted peril (.s'). 

Delay during the course of the voyage may constitute 
a deviation, as to which see Article 99, m/m. 

II. Apart from any question of breach of contract, 
and under a dift'erent principle, circumstances which 
delay its perforinanee may destroy the rights and ohliga- 


(o) Per 'Willes, J., MacAndrew v. Ghap^le (1866), L-. E. 1 C. P. 643 
at p. 648. 

(p) Freeman y, Taylor (1831), 8 Bing. 124; TuUy v. Howling (1877), 
2 Q. B. D. 182. This is an application of the general principle that 
default in perfomianco by one party may be of such a nature as to 
entitle the other to regard it as a repudiation of the whole contract. 
Hiffrsi V. Usborne (1856), 18 C. B. 144, was wrongly decided (see per 
Bramweli, B., Jackson v. Union Marine (1874), Jj. B. 10 C. P. at 
p. 147), and Hudson v. Hill (1874), 4§ L. J. C. P. 273, cannot be 
regarded as satisfactory, 

(q) Glipshamv. Vertue (1843), 5 Q. B. 265; Tarrahocliia v. Hickie 
(1856X 1 H. & N'. 183. C/. Bcmmann v. Tooke (1808), 1 Camp. 377; 
Collard v. Carsroell (1892), 19 Sess. Cas. 987 ; and Kidston v. Monceau 
(1902), 7 Com. Cas. 82. 

(r) Medeiros Y. Bill (1832), 8 Bing. 231; M' Andrew v. Adams (1834), 
1 Bing N. C. 29 ; MacAndrew y. Chappie (1866), L. B. 1 C. P. 643; 
The Wilhelm^ (1866), 14 L, T. 636. Gf. Engman v. Palgrane (1898), 4 
Com. Cas. 75 ; and Associated Portland Gement Co. y, Boulder (1917), 
,“22 Com. Cas. 279. 

(s) Barker v. If Andrew (1865), 1$ C. B. N. S. 769; Donaldson V, 
Little (1882), 10 Sess. Cas., 4th Ser. 413. See also Article 33. 
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tions of botli parties to the contract in a ckarterparty (t)^ 
or in a bill of lading (?/). This, in regard to charter- 
parties, is commonly referred to under the phrase 
frustration of the commercial purpose of the adven- 
ture^'’ (t-r), but is really a jparticular application of the 
more general principle that a contract which by super- 
vening and unforeseen circumstances become^ impossible 
of performance may cease to bind either party to it (y ) . 

The contract in such a case comes to an end by virtue 
of an implied term in it ( 2 :). It is for the Court to find 
the existence of the implied term as a matter of con- 
struction (a). If an event makes the implied term 
operative the contract is automatically terminated 
thereby, and not by reason of the election of either 
party (b). 

The contract may be put an end to in this way, 
whether it is still executory, or has been in part already 
performed (c). 


(t) Jackson v. Union Marine Co. ('1874), I/. E. 10 C. P. 125, is the 
leading authority. Hadley v. Clarke (1799), 8 T. E. 259, and Touteng 
V. Hubbard (1802), 3 B. & P. 291, referred to therein, must be treated 
as wrongly decided on the facts, if not on the law. Lord Finlay, L.G., 
says so as to Hadley v. Clarke in Metropolitan Water Board y. Dick, 
Kerr d: Co., (1918)^. C. 119. 

(u) For obvious reasons the question can rarely arise on a bill of 
lading. It would have arisen in Embiricos v. Reid, (1914) 3 K. B. 45, 
on a claim, by the shipper under a bill of lading for the cargo in fact 
loaded, to have it redelivered to him, in which he must have succeeded. 
And see Scottish Navigation Co, v. Souter, (1917) 1 K. B. 222. 

(sc) See Note at the end of this article. 

(y) “ The charterer is released from the charter. When I say he is, 
I think both are” (per Bramwell, B., Jackson v. Union Marine Co. 
(1874), L. E. 10 C. P.' at p. 144^ “ It would be monstrous to fay 
that in such a case the parties must wait — for the obligation must be 
mutual — the shipper with cargo which^ might be perishable, or its 
market value destroyed, the shipowner with his ship lying idle, jiossibly 
rotting, the result of which might be to make the contract ruinous 
(per Cockburn, C.J., Geipel v. Smith (1872), L. E. 7 Q. B. at p.,410). 

(z) Taylor v. Caldwell (1863), 3 B. & S. 826. Cf, Lord Loreburn, 
Tamplin v. Anglo-Mexican Co., (1916) A. 0. at p. 404. 

(a) Comptoir Commercial v. Power, (1920) 1 K. B. 868. 

(h) Bankes, L.J., Latrinaga v. Sociiti Franco-Americaine (1922), 
28 Com. Gas. at p. 2 ; Lord Sumner, Bank Line v. Gapel, (1919) A. G. 
at p. 454- 

(c) Embiricos v. Reid, (1914) 3 K. B. 45. The notion to the con- 
trary originated from passages in the judgment of Blackburn, J., in 
Geipel v. Smith (1872), L. E. 7 Q, B. 404. But those passages resulted 
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Wlietlier tlie siiperrening obstacle involves sncli delay 
as to frustrate tlie commercial purpose of tlie adveiitrxre 
(or, in ilie wider phrase, creates impossibility of per- 
formance) is a qnestioii of fact in each case, and ninst 
also be a question of probabilities. Some occurrences, 
c.r/., a war or a blockade (d), are of themselves so 
indefinite tuid serious in their likely duration that 
frustration may in most cases be assumed. Others, such 
as a strike (c), cannot in themselves warrant the assump- 
tion. In other cases, c.r/., where the ship is damaged, 
the probabilities can be estimated by surveys or estimates 
as to the time (/) and the expense {g) that will be 
involved in repairing her. 

If, judging reasonably of probabilities at the time he 
so claims, a party has rightly asserted the conti'act to be 
frustrated and at an end, he cannot afterwards be held 
liable on the ground that events have not turned out 
according to his expectations (h). 

Where, \inder this principle, the obligations of the 
contract come to an end (or it is discharged by impos- 
sibility of performance), ihe contx'act is not x^escinded 
ah initio, Consecpxently any payment previously 
made, and any legal right previously accrued, according 
to the terms of the agreement, will not he disturbed (i). 


from the sappoBCcl noeesaity of treating Hadley v. Clarke {uhi supra) and 
Touteng v. Hubbard (ubi supra), both of whom he cites in his judgment, 
as rightly decided. They cannot now be so regarded; see footnote (t) 
on p. 107. 

(d) “A state of war must be presumed to be likely to continue so' 
loCg, and so to disturb the commerce of merchants, as to defeat and 
destroy the object of a commercial adventure like this” (per Lush, J., 
Geipei V, Smith (1872), L. B. 7 Q. B.^at p. 414; Metropolitan Water 
Board v. Dick, Kerr it Go. (C, A.), (1917) 2 K. B. 1. 

(e) Bopner v, Ronnebeck (1914), 20 Com. Cas. 95. 

{f)^aGkson v. Union Marine (1874), L. B. 10 C. P. 125. 

(g) Assicurazioni v. Bessie Morris, (1892) 2 Q. B. 652. 

Qi) The Savona, (1900) P. 252; Embiricos v. Reid, (1914) 3 K. B. 45. 
Query, how far Millar v. Taylor, (1916) 1 K. B. 402, accords with this 
principle. It is best treated as a case of merely temporary suspension. 

(i) Chandler v, Webster, (1904) 1 K. B. 498, per Romer, L.J. C/. 
Givil Service Society v. General Steam Co,, (1903) 2 K. B. 756; Lloyd 
Royal Beige v. Stafhatos (1917), 34 T. L. B. 70; French Marine v. 
Compagnie Napolitaine (1921), 27 Com. Cas. 69. This rule sometimes 
must act hardly on one party, e,g,, where in a contract to build a ship 
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Case 1. — A.^s ship was chartered to C. to proceed to the Cape, 
there deliver cargo, and thence to proceed with all convenient 
speed to Bombay, where C. was to load cotton. The ship stayed 
eight days longer at the Cape than was necessary and then loaded 
cattle for Mauritius. Proceeding to Bombay via Mauritius, she 
arrived six weeks later than she would have done by proceeding 
direct. C. refused to load. It was left to the jury to say whether 
the delay was such as to put an end to the ordinary objects C. 
might have had in view when he made the contraq^t. The jury 
found a verdict for C, Heldj a proper direction and a new trial 
refused (j). 

Case 2. — A ship which was in London was chartered as ‘ ‘ bound 
to Nantes ” to load there and proceed to Z. Before proceeding to 
Nantes the ship went to Newcastle. The charterer alleged 
unreasonable delay and refused to load. Held, that such an 
allegation was only a ground for an action for damages, and 
would not support a repudiation of the charter unless it was 
also alleged that the delay frustrated the object of the voyage (/^). 

Case 3. — A ship was chartered “with all convenient speed, 
having liberty to take an outward cargo for owner’s benefit, direct 
on the way, to proceed to X. and there load a full cargo.’’ The 
ship deviated to Y., which was not “direct on the way” to X., 
and arrived at X. a few days late. The charterer refused to load. 
It was admitted that the object of the voyage was not frustrated, 
and the whole Court held that the charterer was not entitled to 
repudiate the charter, but had his remedy in damages (1), 

Case 4. — A ship, then at X,, was chartered to “ proceed to the 
usual loading place there, guaranteed for cargo in all October, 


the purchaser pays .-£20,000, on signature of the contract, and in part 
prepayment of the price, and then, before the builders have done a 
stroke of work, the contract is dissolved by “ frustration.” [The case 
put as above hypothetically in our 10th edition actually arose for 
decision, with Jihe substitution of j£2,3l0 for ^620 ,000, in Cantiere San 
Rocco V. Clyde Co. (1922), Sc. L. T. 477.] It may be of interest to 
note the different provision made by sect. 65 of the Indian Contract Act. 
When the Courts invented the doctrine of the implied term under which 
the contract was to be at an end, they might reasonably have assumed 
as part of the implication a provision that either party who by part 
*performance by the other had received benefit should, so far as possib}^, 
restore such advantage to the other or compensate him for it. Observe 
in this connexion the unsuccessful argument of counsel for the defen- 
dants in The Teutonia' (1871), Im B. 3 A, & B. 394, at pp. 4D5, 406. 

(j) Freeman v. Taylor (1881), 8 Bing. 124. Cf. fully v. Eowliny 
(1877), 2 Q. B. D. 182. 

(k) CUpsham v. Vertue (1843), 6 Q. B, 265. Cf. Tarrahoeliit v. 
Eickie (1856), 1 H. & N. 183. 

{1) Mac Andrew v. Chappie (1866), L. B. 1 C. P. 643, Of. Medeiros' 
V. Hill (1882), 8 Bing. 231; and M' Andrew v. Adams (1834), 1 Bing. 
N. C. 29. The last is a good example of the double undertaking (a) ex- 
pressly to arrive by a certain date, under penalty of a cancelling clause, 
(b) impliedly to use reasonable dispatch. Arrival within the time 
specified under (a) did not relieve the shipowner from damages for 
breach of (b). 
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and there load and proceed to Z.,’’ with an exception of certain 
perils “ during the voyage.’’ The vessel started for the usual 
loading place, but was prevented by excepted perils from arriving 
there until after considerable delay. The charterer loaded cargo, 
but sued the shipowner for damages. Held, that passage to the 
place of loading was part of the voyage, and the shipowner was 
protected by the exceptions from the claim (m). 

Ca^c 5. — A ship was chartered in November, 1871, to proceed 
with all possible dispatch, dangers and accidents of navigation 
excepted, from Liverpool to Newport, and there load iron for San 
Francisco. She sailed from L. to N. on January 2, 1872, but 
stranded on the way on January 3. The necessary re|)airs took 
till the end of August. On February 15 the charterers threw up 
the charter. The jury found that the time necessary for getting 
the ship off and repairing her was so long as to |)ut an end, in a 
commercial sense, to the commercial speculation entered upon by 
the shipowner and charterer («). Held, that the charterer was 
justified in throwing up the charter (o). 

Case 6. — C. chartered a Greek ship to load a cargo of grain in 
the Sea of Azov and carry it to the United Kingdom. The ship 
arrived at the loading port on October 1, 1912, just before war 
broke out between Greece and Turkey. She commenced to load, 
but next day C. stopped loading because the Turks were seizing 
and detaining Greek ships at the Dardanelles. War was declared 
on October 18. The lay-days expired on October 22. On 
October 21 C. purported to cancel the charter. The ship was 
unable to leave the Black Sea until the war ended in September, 
1913. Held, that C. was justified in treating the charter as at 
an end (p). 

Case 7. — C. chartered A.’s steamer on a time charter for sixty 
calendar months. The chartered period began on December 4, 
1912, and would consequently end on December 4, 1917. In 
February, 1915, the steamer was requisitioned by the British 
Government for war services. A claimed that th% charterparty 
was determined or suspended (q) by this requisition. C. claimed 


(m) Barker v. MAndreta (1865), 18 G. B. N. S. 759. 

(n) I.e., of both. Contrast the direction to the jury in Case 1, 'where 
tffe delay was by breach of the shipowner’s undertaking, and its limita- 
tion to the objects the charterer had in view. 

(o) Jackson v. Union Marine (1874), L. E. 10 C. P. 126. The 
question here was as to the time for repairs. In Assicurazioni v. Bessie 
Morris, (1892) 2 Q. B. 652, on the shipowner’s claim to put an end to 

. the charter, the question was their expense. The decision that he must 
prove commercial impossibility to repair (f.e., commercially, destruction 
•of the ship) illustrates the connection of these cases as to frustration 
with cases as to destruction of the subject-matter of a contract, like 
Taylor v. Caldwell (1863), 3 B. & S. 826. 

(p) Emhiricos V. Reid, (1914) 3 K, B. 46. Cf, Geipel v. Smith (1872), 
L. B. 7 Q. B. 404. 

(q) The claim that the charter was “suspended” was not seriously 
argued in the K. B. B., and not at all in the C. A. or H. L, It was 
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tliat it was being ready to continue to pay the monthly hire 
despite the requisition, and suggesting that during the requisition 
he would receive the remuneration payable by the Government 
for use of the steamer. Held^ that the requisition did not put 
an end to the charter (r). 

Case 8, — A. chartered his ship to C. under a time charterparty 
form for “ one Baltic round/’ freight being payable at so much 
per month until completion of such employment. The service 
began on July 4, 1914, and the vessel went to the Baltic to load 
under a sub-charter made by C. with D. At the * beginning of 
August, 1914, when the war broke out, she was partly loaded, and 
some bills of lading had been issued by the captain to B. By 
reason of the war and orders of the Russian authorities the ship 
had to remain at her port of loading and was still there at the 
date of the action. On August 5 C. refused to pay further time 
hire. On November 6 A. sued C. for hire up to November 4. 
Heldj that the charter was to be treated as frustrated and 
determined on and after the outbreak of war (s). 

Case 9. — C. chartered A.’s steamer for a voyage from X. to Z. 
and back, at a monthly hire payable each month in advance. The 
first month’s hire was paid and the ship placed at C.’s disposal. 
When she should have sailed from X. on 2nd December, the 
authorities there refused to allow her to leave, and they did not 
release her until 10th February following. On 12th December C. 
claimed that the charter was dissolved, and claimed repayment of 
the first month’s hire. Held, (i) that the charter was dissolved 
on 2nd December, but (ii) that C. could not recover back the first 
month’s hire (t). 

Case 10. — C. chartered A.’s steamer by a charter dated 
16th February, 1915, for twelve months. The charter provided 
that the service should not begin before 1st April, 1915, and if 
the steamer was nq,t ready by 30th April, 1915, C. might cancel. 


clearly not sustainable. Cf. Modern Co. v, Duneric 8.S. Co., (1917) 1 
K. B. 370. 

(r) F. A. Tamplin 8.8. Go. v. Anglo-Mexican Go., (1916) A. C. 397. 

So held by Lord Buckmaster, L.G., Lord Loreburn, and Lord Parker. 

The dissentient view of Lord Haldane and Lord Atkinson was really 
only on the question of fact whether the degree of interruption^ of 
performance of the contract amounted to its frustration. The question 
whether charterer or shipowner should receive the payments from the 
Government, or share them, wtts not raised or decided in the case, as 
Lord Parker points out at p. 428. 

{s) Scottish Navigation Co. v. Souter; Admiral S.S, Go. v. Weidn&r, 
(1917) IK. B. 222. The facts in the second case were practically 
indistinguishable, except that the agreed employment of the ship was 
for “ two Baltic rounds.” It was agreed during the argument in the 

C. A. that a ” Baltic round ” ordinarily means a voyage from the 

United Kingdom to a Baltic port or ports, with leave to call at a port 
or ports substantially on the route thither, and returning from the 
Baltic to a United Kingdom port with leave to call on the way back at a 
port or ports substantially on that route. 

(fc) Lloyd Royal Beige v. Stathatos (1918), 34 T. L. R, 70. 
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81x6 was not so ready , but C. did not cancel. Just before her 
service was about to begin she was on 11th May, 1915, requisi- 
tioiied by the Government. On 2nd September, 1915, she was 
released. C. then claimed that she must be placed at his disposal 
for twelve months. A. claimed that the charter had been 
dissolved. Held, that the charter had been dissolved and that 
C.’s claim failed (u). 

Note 1.— Originally the rule of English law tvas that 
where a man has, so far as the express terms of his contract 
run, unconditionall}' contracted to do something, he is 
bound to do it, or to pay damages, though supervening 
events may xnake performance by hiixi impossible. The 
rights and duties of the parties to the contract “ are con- 
clusively fixed upon, and defined by, the terms of their own 
written contract. No exception (of a private nature at least) 
which is not contained in the contract itself, can he grafted 
ttpon it hy implication, as an excuse for its non-performance. 
The rule laid clown in the case of Farad me v. Jane (tv) has 
been often recognised in Courts of law as a sound one; 
i.e,, that ‘ where the party by his own contract creates a 
duty or charge upon himself, he is bound to make it good 
if be may; notwithstanding any accident by inevitable 
necessity ; because he might have provided against it by his 
contract ’ ” (x). The rigour of this rule was maintained {//) 
until about the middle of the nineteenth century, when it 
was modified by the rule that a Court may find that there 
was an implied term of the contract under which a contractor 
may be excused in the case of supervening impossibility. 
This was first clearly laid down in Taylo? v. Caldtuell (z). 
Earlier cases had in fact allowed this modification of the 
older rule, especially in cases as to personal services rendered 
impossible by death or illness (a), hut Taylor v. Caldwell 
seems to be the first case which in tenns lays down that 
there may be that implied term of which Lord Ellen- 
borough in Athinson v. Bitchie (x) had denied the possibility. 
After the decision in Taylor v. Caldwell {z) and the subse- 
quent cases which have so extended the application of the 


Line v. Capel, (1919) A. G. 435, 

{w) (1647), Aleyn, 26. 

(a;) Lord Ejllenborough, Atkinson v. Ritchie (1809), 10 East, at p. 533. 
(y) Gf, Spence v. Ghodwick (1847), 10 Q. B. 517, in which Pat- 
teson, J., at p. 528, and Wightman J., at p. 530, both cite the passage 
from Atkinson v, Ritchie qnoted above. 

. (;a) (1863), S B. & S. 82A Gf. as to the above RalU v. Compania 
Namera, (1920) 2 K. B. 287, 

(a) Gf. e.g., Hall v. Wright (1858), B. B. & B. 746. 
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principle there enunciated (an extension which has nowhere 
gone further than in what are called the Coronation cases), 
the passage in Atkinson v. Ritchie (x) seems to have lost 
much of its foundation. Yet subsequently to Taylor v. 
Caldwell {h) it continues to be quoted without qualification^ 
e,g, in Jacobs v. Credit Lyonnais (c), anci quite recently by 
Lord Atkinson in Matthey v. Curling (d). 

The modified rule of Taylor v. Caldwell (h) that the 
mutual obligations of a contract may be discharged by 
supervening impossibility of performance (a), by virtue of 
an implied term (/) in the contract that it shall be deter- 
mined in that event, has been applied in a variety of 
circumstances. The following may be taken as the most 
material : — 

(i.) Where by a change in English law^ further perform- 
ance of the contract becomes illegal (g). 

(ii.) Where in a contract for personal service the contractor 
dies or becomes physically disabled (k). 

(iii.) Where the subject-matter of the contract, or some- 
thing essential for its performance, is destroyed (f). 


(5) (1863), 3 B. & S. 826. 

(c) (1884), 12 Q. B. D. at p. 603. See the discussion of this case in 
Balli V. Compania Naviera, (1920) 2 K. B. 287, especially by Scrutton, 
L.J., at pp. 300, 301. 

(d) (1922), 2 A. C. 180, at p. 234. 

(e) See especially the opinion of Lord Atkinson in Horlock v. Beal, 

(1916) 1 A. C. at p. 495, on the doctrine in general, and that of Lord 
Sumner in Bank Lim v. Capel, (1919) A. C. 435, on its application to 
charterparties. ' 

(/) C/. Blac^jbnrn, J., Taylor v. Caldwell (1863), SB. & S. at p. 833. 
“It is in my opinion the true principle, for no Court has an absolving 
power, but it can infer from the nature of the contract and the sur- 
rounding circumstances that a condition which is not expressed was a 
foundation on which the parties contracted ” {per Lord Loreburn, 
Tamplin v. Anglo-Mewican Co., (1916) A C- at p. 404). Whether the 
term relied upon should be implied is a question of law for the Court : 
Comptoir Commercial v. Power, (1920) 1 K. B. 868. ^ * 

(g) Baily v. De Crespigny (1869), L. B. 4 Q. B. 180. Cf. Duncan 
Fox V. Schrempft and Bonke, (i916) 3 K. B. 355 ; and Arnhold Karherg 
V. Blythe, (1916) 1 K. B. 495 ,* Metropolitan Water Board v. Dick, Kerr 
d Co., (1918) A. G. 119. It would appear from the reasoning in Balli 
V. Compania^ Naviera, (1920) 2 K. B. 287, that the sentence i» the 
text above might read “ English or foreign law,'" as regards the effect 
of the law of a foreign country in preventing performance in the agreed 
place of performance in that foreign country. 

(h) Robinson v. Davison (1871), L. B. 6 Bxch. 269; Poussard V. 
Spiers (1876), 1 Q. B. D. 410. 

(?) Taylor v. Caldwell (1863), 3 B, & S. 826; Appleby v. Myers 
(1867), L. B. 2 C. P. 651; Nickoll V. Ashton, (1901) 2 E. B. 126; 
Shipton Anderson v. Harrison, (1915) 3 K. B. 676. 


A. 


8 
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(iv.) Where eir-ciimstances, of which the parties must 
have regarded the continued existence as essential 
to performance, cease to exist (A'). 

(v.) Where circumstances supervene which render per- 
formance of the contract in the time contemplated 
by both parties, impossible (1). 

Wlien this question arises in regard to commercial con- 
tracts . . . ^the principle is the same, and the language 
used as to ‘ frustration of the adventure’ merely adapts it 
to the class of cases in hand ’’ (m.) The phrase, especially 
in its commoner and fuller form, “ frustration of the 
commercial purpose of the adventure,” is perhaps a little 
unfortunate. A slight variation, in phrase or thought, makes 
it the common purpose,” and this suggests that the event, 
which has happened, or has failed to happen, must defeat 
both the respective objects for which tlie two parties made 
the contract, or must destroy the benefits which both 
respectively were to secure under it. But this can happen 
rarely, if ever : in most eases the object of one party — to 
receive payment for goods sold, or for services rendered, 
or the like — is fully capable of fulfilment. 

In recent times this doctrine has very frequently been in 
question in regard to the effect upon a char terp arty of a 
rcKpiisition of the ship by the British Government. It is to 
be regretted that in the first case in which that question 
came before the highest tribunal tliere w^as a great con- 
flict of judicial opinion. The case was decided in favour of 
the charterer, wlio contended that the charter was still in 
force (o), by three judges (Lord Buckmaster, L.C,, Lord 
Lorebiii’ii, and Lord Parker) against two (Lord Haldane and 
Lord Atkinson). This division of opinion was chiefly in 
regard to the facts of the case, though there was some 
divergence as to the legal principle. And as regards the 
principle the division of opinion w^as rather between Lord 


(&) The Coronation cases; Krell v. Henry, (190B) 2 K. B. 740; 
Blakeley v. Muller, ihid., p. 760, note; Chandler v. Webster, (1904) 1 
K, B. 493. The decision in Herne Bay^^Co. v. Hutton, (1903) 2 K.. B. 
683, differs not as to the principle, but as to its application to the facts. 

(l) Jackson v. Union Marine Go. (1874), L. B. 10 C. P. 125; Horlock 
V. Boat, (1916) 1 A. G. 486; Scottish Navigation Co. v. Souter, (1917) 
1 K. B. 222. 

(m) Pet Lord Lorebum, Tamplin v. Anglo-Mexican Co., (1916) 2 
A. C. at p. 404. 

(n) Tamplin v. Anglo-Mexican Go., (1916) 2 A. C. 397. 

(o) In that case the Admiralty hire exceeded the chartered hire ; hence 
it was the charterer who claimed that the charter remained effective. 
In later cases the relation of the two rates of hire, and in consequence 
the contentions of charterer and shipowner, were nsnaily reversed. 
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Loreburn, Lord Haldane, and Lord Atkinson on the one 
hand and Lord Buckmaster and Lord Parker, on the 
other. This has produced the somewhat singular result 
that the principle deduced from that case, and subsequently 
applied by other Courts in subsequent cases (g)„ is really 
that laid down by Lord Loreburn alone, viz., i3hat if the 
requisition %vas likely to outlast the whole remaining period 
of the charterparty the contract would be dissqj'^'^d, but if 
the requisition was likely to last for a period substantially 
less than the remaining period of the charter, it would not 
be dissolved. In the subsequent cases (q), in accordance 
with this, the evidence of shipbrokers has been adduced and 
admitted to prove how long, from their experience, the 
parties as reasonable business men ought, at the date of the 
requisition, to have expected that it would last. 

The view that the doctrine of frustration cannot apply to 
a time charterparty in its ordinary form was at one time 
entertained (r), but it is now settled that this is erroneous (s). 
Of course a time charterparty like any other contract is 
subject to the usual incidents of the law of contract; the 
suggestion was that the implication, under which it would 
be dissolved, was inconsistent with the express terms of the 
contract. 

Another question that arose in regard to these cases was 
quite distinct, viz., if the charter was not dissolved, was the 
charterer or the shipowner entitled to the hire paid by the 
Admiralty? Lord Parker alone in Tamplin's case {i) in an 
obiter dictum (since the point did not expressly arise, and 
was not argued (t/.) ), suggested that the hire paid by the 
Admiralty w’ould need to be apportioned between the two of 
them in accordance wdth the extent of their respective rights 


(p) “ It will be found that the principles of law enunciated by Lord 
♦Loreburn and by the two dissentients are identical.” Per Lord 

Finlay, L.C., Bank Line v. Capel, (1919) A. C. at pp. 442 , 443. « 

(q) E.g., Countess of Warwick Co. v. Le Nickel Soc. Anon., (1918) 
1 K. B. 372; Anglo-Northern Go. v. Emlyn Jones, (1918) 1 K. B. 372; 
Ueilgers v. Cambrian Co. (1918), 34 T. L. E. 720. 

(r) By Bailhache, J. (fortified by the opinion of an anonymous arbitra- 
tor in an earlier case), in Admiral Shipping Co. v. Weidner Hopkins, 
'(1916) 1 K. B. 429. Lord Parker expressed a qualified approval of this 
view in TampUn v. Anglo-Mexican Go. {uhi supra). 

(s) Scottish Go. V. Souter, (1917) 1 K. B. 222. See also the opinion 
of Lord Sumner in Bank Line v. Capel, (1919) A. C. 435. 

it) (1916) 2 A 0. at p. 428. 

(u) It appeared to be assumed by the shipowner at all stages of that 
case that if the charter was not frustrated the charterer would receive 
all the (Government hire, an assumption which the charterer was well 
♦content to agree with. 
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or interest in the ship’s working during the period of the 
requisition. This principle was accepted and applied by 
Courts of first instance in subsequent cases {x). It is not 
easy to see why the charterer should have any interest in 
the hire paid by the Government, if it be remembered (i) 
that the charter is a contract by which the shipowner during 
a certain period agi*ees to do certain work for the charterer, 
but is not a contract under which the charterer has any 
interest in the ship (//}, except that it is the vehicle with 
which the sliipowncr is to do the agreed work; (ii) that by 
the charter the charterer agrees to pay hire during the 
agreed period even if the shipowner by reason of restraint 
of princes is not doing his promised work ; and (iii) that the 

requisition ” meant that the shipowner, under compul- 
sion, agreed to do work for the Government instead of doing 
work for the charterer (^s). 

Note 2. — It was not, apparently, in the year 1915 that the 
question of the effect of requisition upon a time charterparty 
arose for the first time. Malynes, Lex Mercatoria (1686), 
says at p. 85, “ If a Factor do hire a ship by the Month for 
another Merchant, or for his owm account, and ladeth the 
same being ready to depart; afterwards the King makes a 
general Embargo or restraint upon all Sliips for a time; the 
Master cannot demand any Fraight of the Factor for and 
during the said time of arrest : xAnd if the Ship be unladen 
again, and imployed in the King’s Service, the Factor is> 
free of all agreements or Covenants with the Master,” 


Implied contract to proceed without deviation or delay ^ 
[See Articles 99, 100.) 


{x) JS.g., Chinese Engineering Go, Sale, (1917) 2 K. B. 599;- 
London Am. Go, v. Bio Tinto Co., (1917) 2 K. B. 611; Dominion Goal 
Co, V. Mashinonge Go., (1922) 2 K. B. 132. 

(yY See Scrutton, L.J. Elliott Tug Co. y. Shipping Controller, (1922)- 
1 it. B. 138; and Bailhache, J., in Federated Coal Co. Y. The King, 
(1922) 27 Com. Cas 295 ; and in Dominion Coal Go. v. Lord Curzon Co. 
(1922), 12 LI. L, E. 490, especially the last. 

(z) Put otherwise, may not the logical result be that, if the charter 
was not frustrated, the shipowner was entitled to receive and keep hire 
from the Government and also to receive and keep hire from the 
charterer? If this be right, the view of the minority in the House of 
Lords, that the charter was frustrated, would seem to be supported. 
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Article 31 . — Implied Undertaking by Shipper not to 
ship Dangerous Goods without Notice. - 

By the common law of England (a) the shipper of 
goods impliedly undertakes to ship no goods of such a 
dangerous character or so dangerously packed, that the 
shipowner or his agent could not by reasonable knowledge 
and diligence be aware of their dangerous character, 
without notice to the shipowner or his agent of such 
dangerous character; and he is therefore liable to any 
person who is injured by the shipment of such dangerous 
goods without notice (6). 

Goods may be dangerous within this principle if owing 
to legal obstacles as to their carriage or discharge they 
may involve detention of the ship (c). 

Unless the shipowner knows, or ought to know, the 
dangerous character of the goods, there will be an implied 
warranty by the shipper that the goods are fit for carriage 
in the ordinary way, and are not dangerous {d). 

But when the shipowner or his agent has full oppor- 
tunities of observing the dangerous character of. such 
goods he is treated as having such notice, and the shipper 
therefore is not liable (e). 


• 

{a) Certain special goods are also dealt with by statutory penalties : 
see Merchant Shipping Act, 1894, 67 & 58 Viet. c. 60, ss. 4.46 — 450 ; see 
Appendix III! Many bills of lading contain special provisions as to 
risky or hazardous goods, e,g,, glass, specie, &c. 

(b) Brass v. Maitland (1856), 6 E. & B. 470 ; Hutchinson v. Guion 

(1858), 5 C. B. N. S. 149; Williams v. East India Company (1802), 3 
East, 192, at pp. 200, 201; Farrant v. Barnes (1862), 'll C. B. N. S. 
553; in which see dictum, per Willes, J., at p, 563; jBamfield v. Goole, 
Sc. Transport Co., (1910) 2 K. B. 94. • 

(c) Mitchell v. Steel, (1916) 2 X. B. 610. 

(d) Bamfield v. Goole, Sc. Transport Co., (1910) 2 K. B. 94; Brass v. 
Maitland {uli supra). In the dissentient judgment of Crompton J., in 
Brass v. Maitland and in Acatos v. Burns (1878), 3 Ex. D. 282, there 
are various dicta, to, the effect that the warranty of the shipper is a less 
extensive one and is limited by the actual knowledge of the shipper as 
to the danger. See this case discussed in Bamiield v. Goole, Sc. Trans- 
port Go. See also G. N. By. Co. v. .E. E. P. Go., (1922) 2 K. B. 742. 

(e) Acatos v. Burns (1878), 3 Ex. B. 282, which seems thus recon- 
cilable with Brass v. Maitland and other cases, though some of its 
dicta are more sweeping. See Bamfield v. Goole, Sc. Transport Co. 
(ubi supra), and see Greenshields v. Stephens, (1908) A. C. 431; Owners 
of 8.S. Sebastian v. de Vizcaya, (1920) 1 K. B. 332 ; and The Domald, 
(1920) P. 56, 
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Note . — It does not appenr to have been considered 
whether if the shipowner contracts to ship specified goods, 
not ordinary matter of commercial Imowledge, without 
knowing, as tlie fact is, that they are dangerous to the ship, 
or to other goods, or likely to infect the ship, he can refuse 
to take them on learning their character. It would seem 
that if tlie danger (am be avoided by ex])ense and care, he 
must lake them, but if it cannot ])e so avoided, he is not 
bound to carry them. 

Case 1. — F. shipped on board A.’s ship sixty casks described as 
“bleaching powder,” apparently sufficiently packed; in fact the 
powder contained chloride of lime, which corroded the casks, and 
damaged the rest of the cargo. Heldj that in the absence of 
notice to A. of the dangerous character of the goods, F. was liable 
for the resultant damage, unless the powder was so well known 
an article that masters of ships ought to know of its dangerous 
character. F. pleaded that he shipped the goods, packed as he 
received them from third persons, without negligence. Held, by 
Lord Campbell and Wightman, J., no defence; by Crompton, J., 
a good defence (/). 

Case 2. — A., shipowners, received for shipment from F., a 
quantity of salt cake with permission to stow it in bulk. In 
ignorance of its nature they stowed it next casks, which corroded, 
letting out the brine they contained, which damaged the salt 
cake. F. sued A. for the negligent stowage. Held, that proof 
that F. cx)ncealed the dangerous nature of salt cake from A., and 
that it would not be known to the masters in the ordinary course 
of business, was a good defence. Held also, the mere fact that 
F, authorised stowage in bulk was no defepce, as he did not 
authorise negligent stowage in bulk (g). 

Case 3. — F, shipped maize in A.^s ship, apparently in good 
order and condition ; on the voyage it sprouted and was evidently 
in bad condition and dangerous. The jury found that it was 
dangerous when shipped, that its state could not have been 
ascertained by the use of reasonable means, and that the ship- 
owner had full opportunities of examining it. Held, that F.^ 
wffs not liable for any damage or delay occasioned by such 
shipment (h). 

Case 4. — F. shipped rice on A.’s #;hip which he had , chartered 
for a voyage to the Piraeus. The discharge of rice there could 


(/) Brass v. Maitlmd (1856), 6 E. & B. 470. 

(g) Hutchinson v. Ouion (1858), 6 C. B. N. S. 149. 

Qi) Acatos V. Bums (1878), S Ex, D. 282. Both shipper and ship- 
owner knew that the cargo was maize, and that in certain circumstances 
maize was liable to sprout. There was “ the clearest notice to the 
carrier of the nature of the goods he was requested to carry ” (per 
Fletcher Moulton, L.J., Bamfleld v. Goole, <&c. Co., (1910) 2 K. B 
at p. 111). Of. Gremshields v, Stephens, (1908) A. C. 431, 
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only take place with the permission of the British Government 
F. knew this ; A. did not, and could not reasonably have known 
it. The ship was delayed in consequence. Held, that F. was 
liable to A. for damages for the delay (i). 


(i) Mitchell v. Steel, (1916) 2 K. B, 610. Where’ a cargo of barley 
was mixed with foreign substances, whereby the action of the grain 
elevator was impaired, and the discharge delayed, an q,ttenipt by the 
shipowner to extend the doctrine of this case, and claim damages for 
the delay, was unsuccessful; Transoceanica v. Shipton, (1923) 1 F. B. 
31. 



( 120 ) 


[Arts. 82, 88 


SECTION IV. 

Perfobmance of Contract : Loading. 

Article 32. — Performance of Contract before Loading. 

Under flie contract of affreiglitmeiit wliereby tbe wliole 
of a sliip is liired, contained in a charterparty, tlie skip- 
owner mar have duties to perform before the cargo is 
loaded ; under tlie contract of affreightment, whereby 
goods, not a complete cargo, are to be caiTied, eyidenced 
in a bill of lading only, as the bill of lading is not signed 
till the goods are shipped, it does not usually provide for 
anything previous to shipment (a). 


Article 33. — Sh.i2)0W7ieP s Duty binder a Charter before 
Loading : To proceed to a Port and there Load.^^ 

If the chartered voyage is not the same as the carrying 
voyage, as in a charter to proceed to a port and there 


(a) Where room is engaged for certain goods in a general ship, but 
the goods are afterwsrrds “ shut out for want of room, the contract of 
affreightment is primd facie broken, and an action will lie against the 
shipowner. 

This is subject to the following remarks : — (1) That many engagements 
of goods are so indefinite that they conld not be held to amount to con- 
tracts : though in other cases a formal contract clearly exists, as where 
tihe intending shipper makes a note of his goods and sometimes of the 
rate of freight on the back of one of the ship’s shipping cards, and 
gets it initialled by the shipowner or his broker ; (2) That most shipping 
cards contain a clause—-** last day for goods is . , . unless the ship is 
previously full ” ; (3) That owing to the general course of business and 
the great difficulty of proving any damages by “ shutting out,” such 
actions, which clearly lie at law, are in practice almost unknown. 
Extra freight paid for the goods shut out could probably be recovered; 
see Featherston v. Wilkinson fl873), L. R. 8 Ex. 122; and demurrage 
for railway trucks in which goods shut out were stored has been recovered 
once in the port of liondon under special circumstances. Loss of profit 
on goods shut out cannot usually be recovered; so held by Bigham, J., 
in an unreported case of Becker v. Cunard 8.S, Co. in July, 1898. 
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load/’ tlie shipowner’s first duty is to proceed to his port 
of loading with reasonable speed, and by a fixed day, if 
such be named in the charter (6). 

The excepted perils in the charter, though they apply 
to this preliminary voyage (c), do not prevent the appli- 
cation of either of these undertakings, though they may 
excuse the shipowner for their breach (d). 

Case 1. — A ship was chartered on December 28, when lying at 
U., to proceed forthwith to X., and there load, perils excepted 
“ which may prevent the loading or delivery of the cargoes during 
the said voyage.” Owing to delays caused by exce^Dted perils, the 
ship did not reach X. till July 28, and the charterers refused to 
load.^ The jury found that the delay did not defeat the com- 
mercial object of the adventure. Held, that ‘‘forthwith’’ meant 
without unreasonable delay (e) ; that the exceptions in the charter 
applied to the preliminary voyage to the port of loading, and that 
the charterers were not justified in throwing up the charter (/). 

Case 2. — A ship, then at X., was chartered to ” proceed to the 
usual loading-place there, guaranteed for cargo in all October, 
and there load and proceed to Z.,” certain perils being excepted 
“ during the voyage.” The vessel broke ground to proceed to the 
usual place, of loading, but was prevented by excepted perils from 
arriving there till after considerable delay. The charterer did not 
throw up the charter (g), but sued the shipowner for its breach : 
the shipowner pleaded excepted perils. Held, that the transit to 


(6) Jackson v. Un^on Marine Insurance Co. (1874), L. B. 10 C. P. 
125; Brett, L.J., in Nelson v. Dahl (1879), 12 Ch. D, pp. 581 — 584; 
McAyidrew v. Adams (1834), 1 Bing. N. C. 29. See also Barker v. 
McAndrew (1866), 18 C, B. N. S. 759; Harrison v, Garthorne (1872), 
26 L. T, N. S. 508. 

(c) Hudson V. Hill (1874), 43 L. J. C. P. 273; Bruce v. Nicolopoulo 
(1866), 11 Exch. 129. 

(d) Smith V. Dart Son (1884), 14 Q. B. D. 105; Harrison v. 
' Garthorne, vide su'pra. Cf. The Glenfruin (1885), 10 P. D. 103, on the 

relation of excepted perils to implied undertakings. « 

(e) On the meaning of “ forthwith,” see also Roberts v. Brett (1865), 
11 H. L. C. 337. Cf. Forest Oak S.S. Co. v. Richards (1899), 5 Com. 
Cases, 100, where the words to proceed immediately ” were held to 
allow the ship to go to a coaling-port first. 

(/) Hudson V. Hill (1874), vide supra. The ship made her outward 
voyage by Eio, which ordinarily would be a breach entitling the charterer 
to throw up the charter {McAndrew v. Adams (1834), 1 Bing. N. C. 29), 
but was allowed by a special clause in the charter. The findings of the 
jury were contradictory and unsatisfactory, and, if the sugar season was 
over, it is difiicult to reconcile some remarks of Brett, J., with the 
present law. If the jury had found commercial frustration the charterers 
could have thrown up the charter, but the shipowner wmuld have been 
protected from an action by the exceptions. 

ig) See Nickoll v. Ashton, (1901) 2 X. B. 126 (C. A.). 
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the place of loading was part of the voyage ; that the excepted 
perils applied to it and that the charterer could not succeed (h). 

Case 3. — A ship was chartered to go to X. and there load and 
proceed to Z., certain perils being excepted j “should the ship 
not be arrived at X. free of pratique and ready to load on or 
before December 15, charterei's to have the option of cancelling 
charter.” Through excepted perils the ship was not free of- 
pratique and ready to load on December 15. Held, that the 
clause as to excepted perils did not apply to the cancelling clause, 
and that the charterers could therefore throw up the charter (i). 

Note. — The port to which the ship is to proceed may be 
named in the charter, in which case the ship is bound to go 
there, the shipowner being usually protected by the clause 
“ or as near as she can safely get ; or it may be left to the 
charterer to name, being “ a port as ordered/’ — the ship- 
owner being sometimes protected by its description as a 

safe port. ” 

Where there is a cancelling clause, and the ship cannot 
get to the port of loading by her cancelling date, she is yet 
bound to proceed, unless the delay by excepted perils is 
such as to put an end to the charter (/). It was first held 
in America that the shipowner cannot, when the cancelling 
date is past, call upon the charterer to declare whether 
he will load the vessel or not (k) ; and the English Courts in 
Moel Tryvan {Owners) v. Weir (Vj, came to the same con- 
clusion {m). In practice the charterer usually refuses an 
answer, when freights have fallen, in the hope of making a 
new bargain with the shipowner under pressure. The ship- 
owner may defeat this manoeuvre by refusing to proceed, 
whereupon the charterer will in all likelihood be unable to 
prove any damages. And where, the charterer having 
refused to declare w^hat he would do and the shipowner 


Qi) Barker v. McAndrew (1865), 18 C. B. N. S. 759. Willes, J., in-, 
hi^ judgment distinguishes Crow v. Falk (1846), 8 Q. B. 467, and 
Valente v. Gibbs (1859), 6 C. B. X. S. 270, as cases where there was no 
preliminary voyage, and the delay therefore arose before the “ voyage ” 
began; but some dicta of Cockburn, in the latter case seem to go 

too far in the present state of the authorities. In The Carron Park 
(1890), 15 P. D. 203, Sir J. Hannen followed Barker v. McAndrew, 
and declined to follow Crow v. Falk, 
ii) Smith V. Dart (1884), 14 Q. B. D. 105, 

(j) Shuhrick V. Sahnond (1765), 3 Burrows, 1637. 

{k) The Progreso (1892), 50 Ted. Eep. 885. 

(1) (1910) 2 K. B. 844. 

(w) An express clause is sometimes inserted in a charter whereby the 
shipowner on arrival of the cancelling date can call upon the charterer 
to elect whether he will cancel or not. Of. Bank Line v. Capel, (1919) 
A. C. 435. 
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having refused to proceed, the charterer applied to the Court 
for an injunction to restrain the shipowner from using the 
ship for any purposes other than those of the charter (i.e. to 
compel the shipowner to proceed) the Court .refused his 
application, leaving him to his remedy in damages, if 
any (n). 

The exercise by the charterer of his right to cancel does 
not necessarily debar him from asserting 4 claim for 
damages against the shipowner for failure to send the ship 
to load ( 0 ). 


Article 34 . — proceed to a safe Port/^ 

A safe port ’’ (p) naeans not only a j)ort naturally 
safe, or a port into which the vessel can go safely as a 
laden ship, without danger from physical causes (q), but 
also one into which she and her cargo can go without 
danger from political causes (r). 

Dangers likely to he incurred on the voyage to a port 
may he taken into account in deciding whether such port 
is a safe port (s). 

A port is not necessarily a safe port ’’ because at the 
moment when the vessel gets to it, and in the weather 
then prevailing, she can get into it with safety (t) . 

The port must* not only be safe when the ship is ordered 
to it, but also safe when the ship arrives at it (u). If 
the port is* not safe at the time of order, the shipowner 


(n) Bucknall v. Totem (1900), 83 Li. T. 121. 

( 0 ) Nelson v. Dundee East Coast 8,8. Co, (Sc. (1907), Sess. Gas. 927). 

(p) As to the meaning of “ a usual port” or “ a usual safe port,”* see 

Robert Dollar Co, v. Blood Holman rt Co., (1920) 4 LI. L. Rep. 343, in 
which ease all the authorities referred to in this article are reviewed 
by McCardie, J. * 

(q) The Alhambra (1881), 6 P. L. 68; Reynolds v. Tomlinson, (1896) 
1 Q. B. 586. But if the ship can get there safely loaded, it seems to be 
immaterial that before her discharge is completed, owing to neap tides, 
she will take the ground. See Carlton S.S. Co. v. Castle Mail Co., 
(1898) A. G. 486. See also Article 37. 

(r) The Teutonia (1872), L. R. 4 P. G. 171, at pp. 181, 182 ; Ogden v. 
Graham (1861), 1 B. & S. 773; Palace Co. v. Gans Line, (1916) 1 K. B- 
138. 

(s) Palace Co. v. Gans Line, (1916) 1 R. B. 138. 

(t) Johnston v. Saxon Queen Go. (1913), 108 L. T. 564. 

(u) The Teutonia (1872), L. R. 4 P. C. 171. 
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may refuse to start for it ('u) ; if it becomes unsafe before 
arrival there, lie may require another port to be 
named {ii). 

Whether a port is a safe port” is in each case a 
question of fact and of degree (s). 

Case . — A German vessel was chartered to proceed to Y., “ where 
she shall receive orders from charterer’s agent within three days 
of arrival to proceed to any one safe port in Great Britain or on 
the Continent between Havre and Hamburg”; at Y. the ship 
was ordered to Dunkirk, then a safe port ; before reaching 
Dunkirk war broke out between France and Germany, rendering 
it unsafe for the ship to enter Dunkirk ; she therefore proceeded 
to Dover. Held, that the shipowner was entitled to call upon 
the charterer at Dover to name a safe port for delivery, and, 
failing his doing so, was entitled to full freight at Dover (t). 


Article 36 . — To proceed to a Port as ordered.^ ^ 

Where a ship is chartered to proceed to a port as 
ordered,” the master is bound to wait a reasonable time 
for such orders, but need not, in the absence of express 
stipulation, communicate with the charterers. If he 
receives no orders within a time commercially reason- 
able, he may either proceed to sucli a place as a prudent 
man would think most to the charterer’s advantage, or 
may throw up the charter (^r). 

If the ship is to proceed to a port of call for orders as 
to a port of discharge, and if at the port of call the 
charterer will only name a port w^hich is impossible of 
access, he commits a breach of contract, and the ship- 
owner, on discharging the goods at the port of call, if 
that is a reasonable place for such discharge, can claim 
freight under a qvantum merit^t {y), and also damages 
for any detention of the ship at the port of call due to the 
charterer’s refusal to nominate a proper port (y). 


(v) The Alhambra (1881). 6 P. D. 68. 

(x) Sieveking v. Maas (1856), 6 B. & B. 670; Woolley v. Beddelien 
(1848), 6 M. & G. 316; Rae v. Hackett (1844), 12 M. & W. 724. 

(y) AUieselskahet OUvebank V. Dansk Fahrik, (1919) 2 K. B. 162. 
See pp. 875, 876, infra. In the above case the shipowner was apparently 
held entitled to recover the whole charterparty freight upon his quantum 
meruit. 
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Note . — In practice the master always does inform the 
charterers of his arrival, and there is usually an express 
stipulation to that effect in the charter : e.g. ‘‘ to call at Y. 
for orders to be forwarded within forty-eight hours after 
notice of her arrival has been given to and received by 
charterer’s agents in London or lay-days to count.” 

Case . — A ship was chartered to proceed to X., and there load 
timber “ to a coal port or a good and safe port on .the Firth of 
Forth, or to London, or to a good and safe port on the east coast 
of Great Britain as ordered at Y.’’ She loaded at X. and pro- 
ceeded to Y. for orders; she received no orders there, so, after 
waiting a reasonable time, proceeded to Leith, ‘‘ a good and safe 
port on the Firth of Forth,” and then discharged. Held, that 
in the absence of orders the master was justified in proceeding 
after a reasonable time, and was not bound to communicate with 
the charterers; that in such, a case he should [might?] go to 
the place to which he thought it would be most to the advantage 
of the charterer to go (z). 


Article 36 . — So near as she can safely getJ^ 

A ship chartered to load or unload at a named port or 
dock or berth, or so near as she can safely get/’ if pre- 
vented on her arrival from reaching the place of loading 
or unloading, is bound to wait a reasonable time before 
adopting the alternative place of loading or discharge, if 
by so waiting she can get to the port or dock or bertb 
named for loading or unloading {a). 

This reasonable time will be fixed by commercial con- 
siderations, and by the nature of the voyage in wbicli 
the ship is engaged (b). Thus in tidal rivers or harbours 


{z) Sieveking v. Maas, vide supra. Lord Campbell’s remarks in this 
case seem inconsistent with Rae v. Hackett, vide supra, where char- 
terer’s failure to name a porli was held to justify the shipowners in 
proceeding; but there the port to be named was the port of loading, 
in this case, the port of discharging; and all it was necessary to decide 
was that the shipowner was not liable to an action for proceeding 
without orders. We have, however, altered Lord CampbelFs “ should ” 
to “ might,” to cover the two cases. 

(a) Dahl v. Nelson (1881), L. R. 6 App. G. 38. See also Nelson v. 
Dahl (1879), 12 Ch. D. 568, especially at p. 591. 

(b) Per Lord Blackburn, 6 App. C. p. 64 : ” What would be the effect 
on the object of the contract, and the damage to each party caused by 
the delay? ” Per Brett, L.J., 12 Ch. D. p. 593 : ” Notice must be taken 
of what the particular adventure in each case is.” 
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she is iiaually boimd to wait till ordinary spring tides (c) ; 
ill icebound rivers or seas, till the ice melts {d ) ; in case 
of delay by fulness of docks, a time reasonable from a 
commercial point of view (e). 

If wholly unexpected circumstances, such as a war or 
a blockade, intervene, the clause will not entitle the 
master to deliver at the nearest safe port and so to claim 
his freight, though such a course may be a reasonable 
one for him to take (/). 

Case 1. — A skip was chartered to proceed “to the Z. Docks, or 
so near thereto as she can safely get.’’ She reached the dock 
gates on August 4 ; but the docks were quite full, though applica- 
tion had been made on the ship’s behalf on July 16, and at least 
five weeks would elapse before the ship could be discharged. 
Held, that the shipowner was bound to wait a reasonable time to 
go into the docks, but that if he could only go in by waiting an 
unreasonable time, he was entitled to call upon the charterer to 
take delivery outside the dock gates at charterer’s expense. Held, 
also, -that the delay required to enter the docks in this case was 
unreasonable (y). 

Case 2. — A ship was chartered to proceed to a berth within 
cei’tain limits in the port of Plymouth, or “ as near as she could 
safely get.” She could not at neap tides get to the berth named, 
but could at spring tides. She arrived at neap tides. Held, that 


(c) Parker v. Winlow (1857), 7 B. & B. 942; Bastifell v. Lloyd 
(1882), 1 H. & C. 888; Schilizzi v. Derry (1855), 4 E. & B. 873, Cf, 
The Curfew, (1891) P. 131. It apparently will notf alter the case if the 
low tides occur in the middle of the ship’s loading time, so that she has 
to go away and return to complete her loading. Carlton S,8. Co, v, 
Castle Mail Co., (1898) A. C. 486. 

(d) Schilizzi v. Derry, (1855) 4 E. & B. 873, at p. 886; Metcalfe V 
Britannia Iron Works (1877), 2 Q. B. D. 423; and see per Brett, L.J., 
12 Ch. D. at p. 593. 

(e) Dahl v. Nelson (1881), 6 App. C. 38. 

(/) Castel Latta v. Trechman (1884), 1 C. & E. 276. Gf. Si. Enoch 
Co^Y. Phosphate Go., (1916) 2 K. B. 624. But this is now frequently 
provided for by express clauses. See Nobel v. Jenkins, (1896) 2 Q, B. 
326, and Note, p. 127. But if there is n(f prospect of the removal of the 
obstacle within a reasonable time, the master or shipowner can throw up 
the contract : Geipel v. Smith (1872), L. B, 7 Q. B. 404. In that case 
he will still have the duty of providing for the cargo in the way most 
beneficial to its owner (see Articles 96, 101), and he will be entitled to 
recover any expenses incurred in so doing : Cargo ex Argos (1873), D. B. 
6 P. 0. 184, and Articles 101, 138, post. What is the nearest safe port 
ipust be a question of fact in each case; cf. East Asiatic Co. v. Tronic 
Co. (1915), 31 T. L. E* 543. It does not, of course, follow that the 
nearest safe port, though possibly the most convenient to the shipowner, 
is the port most beneficial to the cargo-owner. 

(g) Dahl v. Nelson (1881), 6 App. C. 38. 
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she must wait till spring tides ; the delay by tides in a tidal har- 
bour being in the ordinary and regular course of navigation (/i). 

Case 3. — Ship chartered, “to Galatz, or so near thereto as she 
should safely get.” She reached the mouth of the Danube, 
ninety-five miles from G., on November 5, but there was not then 
enough water to enable her to cross the bar; she remained there 
till December 11, when the anchorage was no longer safe, and she 
accordingly proceeded to Odessa, the nearest safe port. There 
was water enough on the bar on January 7. Held, there had been 
no performance of the charter; the rising of the Danube at the 
beginning of the year being a well-known incident in Danube 
navigation, the master was bound to wait. The vessel was bound 
to get within the ambit of the port before discharging, though 
she might not reach the actual harbour (i). 

Case 4. — Charter “to Taganrog, or so near as she could safely 
get and deliver the cargo afloat.” On arriving at Kertch, three 
hundred miles by sea, seven hundred by land, from T., the ship 
was prevented by ice from entering the Sea of Azof. She claimed 
under the clause to deliver at Kertch. Held, this was not a 
delivery under the charter, the obstruction being only temporary, 
and such as must be incident in every voyage to a frozen sea (;/). 

Case 5. — Charter “to Taganrog, or so near as she may safely 
get.” Owing to Turkish blockade the ship was unable to reach 
T., and accordingly ]Droceeded to Constantinople, the nearest safe 
port, and claimed to deliver her cargo there. Held, not a delivery 
under the charter, the clause being intended to meet the case of 
the ship not being able absolutely to get to the very place or 
dock stipulated, but not enabling the vessel to go to any port to 
which under the circumstances it is a reasonable course for the 
master to go (h), 

t 

Note . — The question of the disposition of the cargo on 
bills of lading or charters, where the vessel is prevented 
from reaching her port of destination, is now often dealt 
with by clauses of this kind: — “ In case of the blockade or 
interdict of the port of destination, or if without such 
blockade or interdict the entering of the port of discharge 
•should be considered unsafe by reason of war, infectious 
disorder, quarantine disturbances, ice, or from any othier 


(/^) Parker v. Winlow (1857), 7 B. & B. 942. See also Bastifell v 
Lloyd (1862), 1 H. & G. 388. Per Bramwell, B., ” it would be diferent 
if there w^ere only one or two tides in the year.” 

(q Schilizzi V. Derry (1855), 4 E. & B. 873. Lord Campbell, p. 886, 
compared detention by insufficient water to detention by ice. 

(/) Metcalfe v. Britannia Iron Works (0. A.) (1877), 2 Q. B. D. 423. 
It is doubtful whether the conclusion of fact here would now be arrived 
at. 

(k) Gastel v, Trechman (1884), 1 C. & B. 276 (Stephen, J.), se© 
note (/), ante, p. 126. 
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cause (Z), .the master to have the option of landing the goods 
at any other port he ma\^ consider safe, at shipper’s risk 
and expense, when the ship’s responsibility shall cease”; 
or: — “when the navigation of the continental ports is 
obstructed by ice (a?), the goods to be landed at the nearest 
available port at the risk and expense of the consignor, such 
delivery being considered final”; or: — “should hostilities 
render it unsafe for the steamer or her cargo to proceed to 
the port of "destination, she has liberty to discharge her cargo 
at any near available port, and there end her voyage, giving 
shippers due notice of such fact.” 

This power is sometimes given the master ” in case of 
apprehension of such prevention, or in case of war or hos- 
tilities rendering the further prosecution of the voyage in 
the opinion of the master {ni) or owners unsafe.” Without 
such clauses as these, though the master might delay or 
deviate to avoid danger, he could not land the goods or give 
up the intention of proceeding to the original port of destina- 
tion, at any rate till such delay had ensued as to defeat the 
commercial pui’pose of the adventure; semhlc, even then he 
would not be entitled to freight ; though he might be entitled 
to the expenses of deliveiw. (See Articles 138, 139, 143.) 


Article Safely y 

Safely ’’ means safely, as a laden ship (n). The 
ship therefore is not boxind to load par,t of her cargo in 
the poid, and then take on hoard ontside the port the 
part of the cargo she could not safely load In port (o). 


(I) To which phrase the doctrine of ejusdem generis must be applied. 
Knutsford V. Tillmans, (1908) App. Gas. 406. 

.{in) “ Obstruction ” or “ inaccessibility ” in snch a clause must arise*' 
from obstacles that prevent the port being reached except after inordinate 
delay. And the “opinion of the master” must be justified by the 
facts. Where on a voyage from England to Vladivostock the ship was 
delayed for three days by ice, upon which the master went to Nagasaki, 
but just after he turned back the ice cleared away so that ships could 
get into Vladivostock, it was held that the shipowner^ were not pro- 
tected under the clause “ Should a port be inaccessible on account of 
ice . . . or should entry at a port be deemed by the master unsafe in 
consequence of war, disturbance, or any other cause, it shall be com- 
petent for the master to discharge at some other safe port.” Knutsford 
V. Tillmans, (1908) App. Gas, 406. 

(n) Shield v. Wilhins (1850), 5 Ex. 304. 

(o) The Alhambra (1881), 6 P. E. 68 (C. A,). Shield v. Wilhins 
(1850), 5 Ex. 304. See also Hayton v. Irwin (1879), 5 C. P. D. 130 
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IST either is she hound to unload before reaching the port, 
to enable herself to proceed to a port she could not reach, 
in safety at her laden draught of water (p). 

If the ship is to load in a tidal harbour, or a river with 
a bar, and her loading is being completed at neap tides, 
the captain is not entitled to sail with less than a full 
cargo, though that is all with which at the then state of 
the tides he can get out : he must complete his cargo and 
wait for the spring tide that will enable him to leave (5). 

Case 1. — A ship was chartered to a safe port as ordered, or as 
near thereto as she can safely get, and always lie and discharge 
afloat.” The ship was ordered to Lowestoft, where the vessel 
could not “lie always afloat,” without previously discharging 
some of her , cargo outside the port. Held, that the shipowner 
was not bound to go to such a poi’t, but only to one where the 
vessel on her laden draught of water could always lie afloat 
safely (r). 

Case 2. — A ship was chartered to X., “or so near thereto as 
she can safely get.” X. is a bar-harbour; the ship was loaded 
inside the bar as deep as the water on the bar would allow, and 
the charterer then required her to complete her loading at her 
own expense outside the bar. Held, that the ship was not 
required by the charter to do so, for she could not be said to 
“ safely get ” to a place from which she could not safely get away 
with a full cargo, and her going inside the bar was therefore 
only for the charterer’s accommodation. According to the terms 
of the charter, she need not have crossed the bar at all (s). 


(0. A.). She may in a tidal harbour be bound, after commencing 
loading on one* spring tide, to wait until the next spring tide to complete 
it. Carlton S.S. Go. v. Castle Mail Go., (1898) A. C. 486. 

(p) Shield V. Wilkins, vide sufra; Erasmo Treglia v. Smith's Timber 
Co. (1896), 1 Com. Cases, 360, a charter to discharge at Sutton Bridge; 
Reynolds v. Tomlinson, (1896) 1 Q. B. 586 (Cloucester and Sharpness); 

^Hall V. Paul (1914), 19 Com. Cas. 384 (King’s Lynn). 

(q) Gifford v. Dishington (1871), 9 Sess. Cas. (3rd Ser.) 1045; cf. TJae 
Curfew, (1891) P. 131. 

(r) The Alhambra, vide supra. 

(s) Shield v. Wilkins, vide sufira. If she had not crossed the bar, the 
charterer must have borne the expense of loading outside by lighters ; 
Trinidad v. Levy (1860), 2 P. & K. 441; but if, having gone inside, she 
had loaded a full cargo, and been obliged to unload to get out, she must 
have paid the expense of loading outside, and must carry the full cargo 
to earn her freight. General Steam Navigation Co. v. Slipper (1862), 
11 C. B. N. S. 493. Where a vessel chartered to load always afloat in a 
dock could do so, but could not leave the dock except at spring tides : — 
Held, that she was bound to load in the dock and wait for spring tides, 
and was not entitled to go to another dock when partly loaded and 
require the charterers to lighter her cargo to her. The Curfew, (1891) 
P. 131. 
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Case 3. — A vessel was chartered to proceed ‘‘to a safe port, or 
as near thereto as she can safely get, and deliver same ... to 
discharge as customary with all possible dispatch, cargo to be 
taken from alongside ship at merchant's risk and expense.'^ 
She was ordered to Z., but could get no nearer than Y. The 
shipowner claimed to deliver enough at Y. to lighten his vessel, 
at charterer’s expense ; the charterer set up a custom at the port 
of Z. that the ship must get to Z. at her own expense. Heldj 
that the custom was inconsistent with the contract, and the 
charterer must pay the expense of lightening (t). 

Note 1 . — At all times of the tide and always afloat . — This 
clause will relieve the ship of the duty of waiting in a tidal 
river or harbour till the tide serve her to proceed to the 
dock or wharf where she is to discharge : under it the 
charterer will be required to name a loading or discharging 
berth, where she can lie ‘‘ always afloat at all times of the 
tide.” The clause “ always afloat” alone will not justify 
a vessel in declining to go to a berth where she cannot lie 
continuously always afloat, if she can do so partly before 
and partly after neap tides (u). So where the ship is char- 
tered ” to load as customary always afloat at such wharf or 
anchorage as the charterers may direct,” and the charterers 
direct her to a wharf where she can load part of her cargo 
afloat, but will afterwards require to load the rest of her 
cargo from lighters at an anchorage (that being a customary 
method of loading in the port), the charterers commit no 
breach of the charter (“?;). 

Case . — A ship was chartered to Z., “ or so*near thereto as she 
may safely get, at all times of tide and always afloat.” She 
arrived at Y. on September 5, but the tides would iiot allow her 
to proceed to Z., “ always afloat,” till September 9. Held, that 
the vessel had “ arrived at Z.,” for purposes of demurrage, on 


Hayton v. Jrwin (1879), 5 C. P. D. 130. There was no express 
decision that the ship was bound to proceed to Z. after lightening. It is 
submitted that she was not, if Y. was outside the port of Z. (The 
Alhambra (1881), 6 P, D. 68), and if 1?. was in the port of Z. the lay- 
days would begin to count from her readiness to unload at Y., in the 
absence of any custom of the port. Nielsen v. Wait (1885), 16 Q. B. P. 
67. 

(u) Carlton 8.8. Go. v. Castle Co., (1898) A. C. 486. In that case, 
however, the ship was chartered to load in Senhouse Pock. The Superior 
Courts did not say what w^as to happen to her during the time when she 
would have taken the ground if she stayed in the dock ; and it is 
doubtful whether the decision would apply to a case where “ a safe 
berth ” was to be named. Perhaps the ship must wait outside till after 
the first neap tides. 

(d) Aktieselskahet Inglewood v. Millar (1903), 8 Com. Cas. 196. 
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September 5 (x). If chartered ^‘to load always afloat/’ and she 
is ordered to a berth, where she can always lie afloat, but which 
she can only get to and from at certain times of tides, she is 
bound to wait for suitable tides (y). 

Note 2. — A dock as ordered on arriving ^ if sufficient Water. 

Case . — A ship was chartered to proceed to Z. to discharge in “a 
dock as ordered on arriving, if sufficient water, or so near thereto 
as she may safely get, always afloat.” On arriving at Z. she 
was ordered to the C. dock, but there was not for four weeks 
sufficient water in the C. dock. Held, that there must he 
“sufficient water” in the dock when the order is given, and 
that, if there is not, the ship is not bound to discharge in the 
dock named (is). 

Note 3. — The Scots cases Hillstrom v. Gihson (a) and 
Dickinson v. Martini (b), which follows Hillstrom v. 
Gihson, and certain dicta in the English cases of Capper v. 
Wallace (c) and Nielsen v. Wait (d), cannot be accepted as 
sound. They are inconsistent with the decision in The 
Alhambra (e) and subsequent cases in which The Alhambra 
has been followed. 

The Alharnh^a in efect decides that where the ship is to 
go to “ a safe port,'’ it must be a port to which she can go 
as a loaded ship, and the master is not bound to discharge 
part of his cargo short of the destination, in order, with a 
lighter draft, to get to that destination and discharge the 
remainder. Hillstrom v. Gibson and Dickinson v. Martini 
are inconsistent with this. In Capper v. Wallace (/) 
(decided the year before The Alhambra) the Court, on the 
authority oi Hillstrom v. Gibson, say that it is the duty of 
the master so to lighten his ship. In Nielsen v. Wait {g) 
(in which The Alhamh7'a was not cited) there is a dictum 
of Pollock, B., based upon Hillstrom v. Gibson, to the same 
'effect. 


(x) Horsley v. Price (1882), Q. B. D. 244. 'Without the clause “ at 
all times of the tide,” the ship must have waited at her own expense till 
1;he 9th : Parker v. Winlow (1857), 7 E. & B. 942. 

(y) The Curfew, (1891) P. 131; see note (s), supra^ p. 129. 

( 2 ) Allen V. Goltart (1883), 11 Q. B. D. 782. 

(a) (1874), 8 Sess. Gas., 3rd Sex. 463. 

(h) (1874), 1 Sess. Gas., 4th Ser. 1185. 

(c) (1880), 5 Q. B. D. 163. 

(d) (1858), 14 Q. B. D. 516. 

(e) (1881), 6 P. D. 68. 

(/) 5 Q. B. D. at p, 166. 

<g) 14 Q. B. D. at pp. 522, 523. 
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The Alhambra has siace been followed and approved in 
several English cases, : Reynolds v. Tomlinson (h), 
Erasmo Treglia v. Smith’s Timber Go. (i), and in Hall 
Brothers v. Paul (f), and the principle it lays down may 
now be considered as firmly established (k). 


Article 38 . — Loading binder a Charter. — Duty of 
Shipowner. 

At the port of loading the rights of the shipowner and 
the obligations of the charterer as regards loading the 
cargo depend on the following facts : — 

(1) The ship must be at the place where she is bound 
to be ready for cargo (Article 39), or, if there is the 
provision in the charter, and the circumstances justify its 
application, “ so near thereto as she can safely get,’’ 
(Articles 36, 37, 39.) 

(2) The ship must be, so far as she is concerned, ready 
to load. (Article 40.) 

(3) The charterer must have notice of the above facts, 
(Article 41.) 

When these conditions are fulfilled the vessel is an 
arrived ship,” and the lay-days, or days allowed the ship 
for loading, begin (1). 

In some cases upon the happening of the above three 
events the charterer will also be bound to load the cargo. 


(h) (1896) 1 Q. B. 586. 

(f) (1896), 1 Com. Gas. 360. 

(j) (1914), 19 Com. Cas. 384. Sankey, J., there expressly disapproves^ 
Gif' Hillstrom v. Gibson and the dicta in Capper v. Wallace, and in 
Nielsen v. Wait. 

(k) In the first seven editions of this work the conflict of these cases 
was discussed in much neater detail in'^the equivalent of this Note. In 
view of the repeated affirmation of the principle of The Alhambra, the 
elaboration of the point seems no longer necessary. 

(l) By express provision of the charter the lay-days for loading or 
discharging may begin at some arbitrarily selected point, e.g., “when 
the vessel is reported at the Custom House,” Horsley Line v. Boechling 
(Sc. (1908), Sess. Cas. 866). Of. Northjield v. Compagnie des Gaz, 
(1912) 1 K. B. 484. “ Beporting day,” which is commonly referred to 
in such clauses (e.g.^ “ reporting day not ‘to count ”), refers to the entry 
of the ship at the Customs. IFnless justified as an exception to the 
rule upon its special facts, Larnwaga v. Green (1916), 2 Ir. Bep. 126„ 
seems to be wrong as to this. 
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In otlier cases the charterer will be bound to load the 
cargo only when : — 

(4) The ship is at the place at which the charterer is 
bound to load the cargo. (Article 39.) 

In other words, of the above events (1) may coincide 
with (4), or may precede it. 

The above principles as to the rights and -obligations 
as to loading at the port of loading are the same as 
regards discharge ,at the port or place of discharge except 
that (3) Notice of readiness’^ is not necessary at the 
port of discharge. (See Article 124.) 


Article 39. — Where the ship must he ready to load . — 
Where the charterer is hound to load. 

As mentioned in Article 38, one must distinguish 
(1) : — the place at which the ship becomes an arrived 
ship under the charter, so that her lay-days begin, 
from (2) : — the place at which the charterer is bound to 
put the cargo on board the ship. 

These two points depend in every case upon the terms 
of the charter. They may coincide, or the first may 
precede the second, as appears below (in). 

I. If the charter is to proceed to a specified and actual 
^‘loading spot^’ (?i), i.e., a named wharf, or a specific 
berth, at a quay, or within a dock, then (1): — the ship 
will only be an arrived ship ’’ when she gets to the 
^ named spot,’^ and (2): — the charterer will only be 
bound to load the ship when she gets to the named spot : 
(i.e., the two points coincide) (o). 


(m) The leading cases on this topic are Nelson v. Dahl (1879), 12 Ch. 
D. 568, and Leonis Co. v. Rank, (1908) 1 K. B. 499. 

(n) Cf. Kennedy, L.J., as to this phrase, Leonis Co. v. Rank (ubi 
supra), at p. 521. 

(o) Brett, L.J., Nelson v. Dahl (ubi supra), at pp. 581, 582 , 584; 
Strahan v. Gabriel (not reported, cited 12 Oh. B. at p. 590) ,* Watson v. 
Borner (1900), 5 Com. Gas. 877. Mere arrival in fact at the berth is 
not enough; tlie ship must be there by permission of the authorities, if 
any, and of right, Good v. Isaacs, (1892), 2 Q. B. 555. Cf. Hull S.S. 
Co. V. Lamport (1907), 23 T. L. E. 445, where the ship was prepared 
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Tlie position is tie same if tie cliarter is to proceed 
to a wliarf or quay or berti, to be named by tie 
charterer/’ tie effect of this provision being as if the 
berth named” was actually specified in the charter (p). 

II. If the charter is to proceed to a named dock {i.e, 
an area containing several povssible loading spots ”), or 
to a dock as ordered” or ''to be named” (q), then 
(1) : — the ship will, in the absence of any custom of the 
port regulating the matter, be an " arrived ’ ’ ship when 
she gets inside the specified dock and is, so far as she is 
concerned, ready to load (r), but (2) : — the charterer will 


to go to the named berth, and it was vacant, bnt the authorities would 
not allow her to go to it by reason of part of the cargo consisting of 
explosives. The cLarterers were liable for the cost of lighterage to the 
named berth. 

(p) Tharsis v. .Uorel, (1891) 2 Q. B. 647; Murphy v. Coffin (1883), 
12 Q. B- B. 87 ; Good v. Isaacs, (1892) 2 Q. B. 555 ; Bulman v. Fenwick, 
(1894) 1 Q. B. 179; Modesto v. Dupre (1902), 7 Com. Cas. 105; 
Aktieselskahet Inglewood v. Millar's, (1903), 8 Com. Cas. 196. Cf. Hull 
S.S, Co. V. Lamport (1907), 23 T. L. E. 445, where the berth “ to 
be named ” under the charter was named in the bill of lading. Parker 
V. Winlou) (1857), 7 B. & B. 942, if rightly decided, must have fallen 
within this principle. See Leonis Go. v. Rank, (1908) 1 K. B. at 
p. 514. The Carishrook (1890), 15 B. B. 98, was wrongly decided and 
is overruled by Tharsis Co. v. Morel (ubi supra). Where the charterer 
is to “ proceed to a ready quay berth as ordered,” the charterer will on 
the ship’s arrival be bound to name a berth then ready for loading, and 
will be liable for damages for delay in doing so^ Harris v. Marcus 
Jacobs (1885), 15 Q. B. B. 247. As to damages for not loading ” in 
regular turn,” see Jones v. Adamson (1876), 1 Ex. B. 60; Taylor v. 
Clay (1846), 9 Q. B. 713. 

(q) Tapscott v. Balfour (1872), Jj, E. 8 C. P. 46. It is ” precisely as 
if that dock had been expressly named in the charter originally,” ibid. 
at p. 52. Cf. Norden S.S. Co. v. Dempsey (1876), 1 C. P. B. 654, at 
p. 655. 

(r) Tapscott v. Balfour (ubi supra); Randall v. Lynch (1810), 2 
CaFip. 352; Brett, L.J., Nelson v, Dahl (1879), 12 Ch. B. 568, at 
pp. 581, 582, 584- Davies v. MeVeagh (1879), 4 Ex. B. 265, if rightly 
decided, must be under this principle. See Brett, Ij.J., 12 Ch. B. at 
p. 590. In Monsen v. McFarlane, (189^) 2 Q. B. 562, the charter was 

” to proceed to a customary loading place in the Bock as required 

by charterers.” If this had stood alone the case would have fallen 
under I. above and been governed by Tharsis Co. v. Morel {ubi supra). 
But the charter went on “to be loaded as per colliery guarantee,” By 
the colliery guarantee the undertaking was “ to load in fifteen days 
after the ship is ready in dock at G-.” It was held that the guarantee 
was incorporated, that the ship was therefore to be “ready in dock,” 
and the case was governed by the principle of Tapscott v, Balfour [ubi 
supra). See also Thorman v. Dowgate S.S. Co, (1910) 1 K. B. 410, in 
which Monsen v. McFarlane was followed and Shamrock S.S. Co. v. 
Storey (1898), 4 Com. Cas. 80, distinguished. 
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be entitled to select tbe actual bertb at wliicli he will load 
the sbip and be is not bound to load ber till she gets 
there (5). 

In this case the two points do not coincide (t). But in 
sncb a case by the custom of the port the ship may not be 
an arrived ship until she has got, not merely into the^ 
area of the named dock, but also into a berth where 
loading can take place within that dock (w). 

III. The same rule applies, mutatis mutandis ^ where 
the charter is to proceed to a port,’’ or to a port as 
ordered ” (1;), or other area larger than the dock ” dealt 
with in II. In the same way (1) : — the ship is, subject 
to the effect of custom, an arrived ship when she gets 
within the named port or area (^0, and (2): — the char- 
terer can select the actual berth or ‘'^loading spot ” at 
which he is to do the loading (3/). 

But as the area of a port ” is vague (z), the applica- 
tion of this rule is subject to the limitation that it is not 


( 5 ) The Felix (1868), L. E. 2 A. & E. 273. That the charterer has 
this right to select the actual loading berth does not have the same result 
as if the charter was expressly “ to proceed to a berth as selected by the 
charterer” (see above under I.}; see Leonis Co. v. Manh, (1908), 1 
K. B. at pp. 515, 516. Sanders v. Jenkins, (1897) 1 Q. B. 93, seems to 
have been wrongly decided upon an assumption to the contrary of this. 

(t) They might, if-»the dock were so small a basin that to be inside it 
would be to be alongside the only berth within it. 

(u) Norden S.S. Co. v. Dempsey (1876), 1 C. P. D. 654. It is 
possible that under such a custom the two points still would not coincide, 
e.g., the ship may by the custom be ” arrived ” by getting into some 
proper berth within the dock, but the charterer may desire and require 
her to load at another. This point does not seem to have arisen. 

(v) Brown v. Johnson (1842), 10 M. & W. 331 ; Thiis 'V. Byers (1876), 
' 1 Q. B. D. 244. 

{x) Leonis Co. v. Rank, (1908) 1 K. B. 499; Pyman v. Dregfus 
(1889), 24 Q. B. D. 152; Jacques v. WUson (1890), 7 T. h. R. 119. 
See also Brown v. Johnson (^842), Car. & M. 440, for a complicated 
question (left to the jury) as to what was the selected port for loading. 
By the express terms of the charter the time for loading may begin at 
an arbitrary point without regard to the rules here laid down. Thus 
where the ship was ” to proceed to Savona — and there deliver — time to 
discharge to begin on being reported at custom house,” it was held 
that the time began on reporting at custom house, even though the 
ship at that time w'as not yet within the limits of the port of Savona. 
Horsley Line v. Roechling, Sc. (1908), Sess. Cas. 866. 

(7/) The Felix (1868), L. E. 2 A. & E. 273; Pyman v. Dreyfus (ubt 
supra); The Mary Thomas (1896), 12 T. L. B. 511. 

(z) Eor instance Gravesend is part of the port of London,” per Lord 
Abinger, Brown V. Johnson (1842), 10 M. & W. at p. 334. . 
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enougli to make Ler arrived ’’ for the ship to have got 
merely into the legal or fiscal limits of the port. She 
must have got to that part, or some part, of the port, in 
which the loading of vessels does take place, i.e, she must 
in a business sense have got to the port as a place where 
she is to he loaded (a). 

And agam the custom of the port may prevent her from 
being an arrived ” ship when she is merely within the 
port in its business sense (6). It may by custom be 
necessary for her to have arrived in some particular 
part (c), or in a dock (d), or in some particular dock (e), 
within the port. 

Where the charter provides that the ship shall proceed 
to a berth, or dock, or port, or so near thereto as she can 
safely get/’ the point where the ship becomes an arrived 
ship ’ ’ in each of the foregoing three cases may not be the 
actual named point but the substituted point near 
thereto ” under the provision (/). The circumstances in 


(a) Brett, Nelson v. Dahl, 12 Ch. D. at p. 682 — “ If a larger 

port be named the usual place in it at which loading ships lie.” C/. 
Cargo ex Argos (1873), L. B. 6 P. C. at p. 160; and cf. Kennedy, L.J., 
Leonis Co, v. Bank, (1908) 1 K. B. at p. 519. See also La Gotir v. 
Donaldson (1874), 1 Sc. Sess. Gas., 4th Ser. 912; Bremner v. Burrell 
(1877), 4 Sc. Sess. Gas., 4th Ser. 934; Caffarini v. Walker (1876), Ir. 
Eep. 10 C. L, 250; M'Intosh v. Sinclair (1877), Ir. Eep. 11 C. L. 456. 

(b) “ It may . . . be open to a charterer to prove . . . that there is 
a recognised and established custom of the port not to treat a ship as an 
arrived ship until she reaches a particular spot.” Per Kennedy, L.J., 
Leonis Co. v. Rank, (1908) 1 K. B. at p. 520. Proof as regards a 
foreign port of the rules of the law of the country as a whole, differing 
from the English law as to an arrived ship, will not suffice to support an 
allegation of such a custom ; Anglo-Hellenic Co. v. Dreyfus (1913), 108 
L. S’. 36. 

(c) Brereton v. Chapman (1831), 7 Bing. 659; Kell v. Anderson 
(1842), 10 M. & W. 498; Thiis v. Byer§ (1876), 1 Q. B. D. 244. 

(d) Brown v. Johnson (1842), 10 M. '& W. 331. In that case ” it 
must have been assumed or proved that the usual place of unloading 
ships in the port of Hull was in a dock,” Brett, L.J., Nelson v. Dahl, 
12 Ch. D. at p. 586. 

(e) Nielsen v. Wait (1885), 16 Q. B. B. 67. But evidence of such a 
custom may be inadmissible as being inconsistent with the terms of 
the charter, Reynolds v, Tomlinson, (1896) 1 Q. B. 686. In the latter 
case Nielsen v. Wait was distinguished, but it is difficult to reconcile it 
with The Alhambra (1881), 6 P. I), 68. See Note 3 to Article 37, supra. 

if) Whether the ship has become “ an arrived ship ” by reaching such 
a substituted point may involve a doubtful and difficult question of fact. 
Cf. The Fox (1914), 83 L. J. (P.) 89.* 
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whicli tlie sliipowner is entitled to go to sucli substituted 
point Lave been discussed in Articles 36 and 37, supra. 

WLere tlie cliarterer Las tLe rigLt to select, under tLe 
foregoing rules, tLe place to wLicL tLe sLip must proceed 
in order tLat sLe may be an arrived’^ must 

exercise Lis rigLt of selection reasonably. He need not 
select, in tLe interests of tLe sLipowner, a place that is 
then free and accessible (g), so long as Le selects one 
that is likely to be free in a reasonable time (h). In 
determining wLat is a reasonable selection of a place of 
loading by the charterer it is material to consider Low far 
access to it is prevented or delayed ‘‘ by obstacles caused 
by the charterer or in consequence of the engagements of 
the charterer.’’ For if the ship is prevented by such 
causes '' the lay-days commence to count as soon as the 
shi]} is ready to load, and would, but for such obstacles 
or engagements, begin to load at that place ” (i). 

If the charterer will not name any berth lie will be 
liable for any damages occasioned by his refusal or 
delay (k). 

When the ship Las become an arrived ” ship, but the 
charterer Las still the right to select the berth at which 


(g) Murphy v. Goj^n (1883), 12 Q.^ B. D. 87; Tharsis Co. v. Morel 
(1891) 2 Q. B. 647. See as to colliery guarantees Dobell v. G-reen, 
<1900) 1 Q. B. 526 (C. A.). 

(h) Per Bowen,_L.J., Tharsis Co, v. Morel (uhi supra), at p. 652. In 
JBulman v. Fenwick, (1894) 1 Q. B. 179, the G. A. appears to hold that 
the only limitation to the charterer’s power to select a berth is that he 
must not^ choose one that is so blocked that the obstacle cannot be 
removed in a time consistent with the commercial adventure. If the 

•cause of delay is one which the parties must have contemplated, as neap 
tides, they must wait till the tides are suitable : Carlton S.S. Go.,v. 
Castle Mail Co., (1898) A. C. 486. If the owner, without waiting for 
the charterer to select a berth, proceeds to one of bis own choice he 
must bear the expense of proceeding to the one selected, if selected 
reasonably, by the charterer : The Felix (1868), L. B. 2 A. & B. 273. 

(i) Per Kennedy, J., Aktieselskahet Inglewood v. Millar (1903), 8 
Com. Gas. 196, at p. 201. See also Watson v. Borner (1900), 5 Com, 
Gas. 377 ; Ogmore v. Borner (1901), 6 Com, Gas. 104. But see also and 
contrast Harrowing v. DuprS (1902), 7 Com. Gas. 157; Quilpue v. 
Brown, (1904) 2 K. B. 264 (C. A.). The unsatisfactory cases, Ash- 
croft V. Crow Orchard Co. (1874), L. E, 9 Q, B. 540; and Wright v. 
New Zealand Co. (1879), 4 Ex. D. 165, might conceivably be explained 
upon this principle, but probably they should be considered to have been 
wrongly decided. See post, note to Article 132—133. 

(k) Stewart v. Rogerson (1871), L. E. 6 C. B. 424. 
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lie will load her, it does not mucli matter how or when he 
exercises his selection of the berth for loading : any 
delay will be at his risk of paying demurrage or damages 
for detention. 

Note. — There is probably no region of the English case 
law in which it is more difficult to reconcile all the 
decisions to be found in the books than that which is the 
subject of the foregoing article. The principles involved 
have been reviewed at intervals (notably in 1879 in Nelson 
V. Dahl (1), in 1891 in Tharsis Co. v. Morel (m), and in 
1908 in Leonis Co. v. Rank (n) ), and they appear to be 
now settled in the manner stated in the above article. 
That many cases can be found which at first sight, or even 
after exhaustive examination, seem inconsistent wdth these 
rules must be admitted. It seems unnecessary to follow 
the various heroic efforts made to explain or reconcile such 
cases at various times and by various judges. It will 
suffice to indicate a few of the more important ones. 

1. The Carishrook (o) was wrongly decided, and is over- 
ruled by Tharsis Go. v. Morel (m). The Scotch case of 
Dair Orso v. Mason (,p) seems to be erroneous for similar 
reasons (q). 

2. Davies v. McVeagh [r) is to be explained in accord- 
ance with the view of Brett, L.J., in Nelson v. Dahl (s), as 
a decision in accordance with Tapscott v. Balfour (t), the 
charter being treated as one to load in the Wellington 
Dock, and not as one to load at the High Level in the W. 
Dock; and the dicta of Bramwell, L.J., which put the risk 
of delay in arriving at a berth under the latter form of 
charter on the shipowner and not ©n the charterer, are to 
be treated as overruled (u). 

3. Ashcroft v. Crow Colliery Co. (v), which Bramw^eil, 
L.J., in Davies v. McVeagh (za), professed to follow, is 
wit)ng, if it holds that lay-days begin before arrival at the 


(l) 12 Oh. D. 568. 

(m) (1891) 2 Q. B. 647. 
in) (1908) 1 K. B. 499. 

(o) (1890), 15 P. D. 98. 

(p) (1876), 3 Sc. Sess. Gas,, 4th Ser. 419. 

iq) See Tharsis Go. v. Moreh (1891) 2 Q. B. at p. 653. 
(f) (1879), 4 Ex. B. 265. 

(s) 12 Oh. B. 689. 

(t) (1872), L. R, 8 C. P. 46. 

iu) See Tharsis v. Morel, (1891) 2 Q. B. at pp. 650, 661. 

(v) (1874), L. R. 9 Q. B. 540. 

(w) (1879), 4 Bx, B. 265. 
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place named for loading. It may possibly but very 
unsatisfactorily be explained, as by Lord Blackburn (scj 
and Brett, L.J. (y), as a decision on the extent of the 
charterer’s liabilities and not as to the time when they 
began; but it is submitted that the most satisfactory way 
of dealing with it is to treat it as a decision that, where the 
only obstacle to the ship’s reaching her berth is the 
previous liabilities of the charterer or his agojats which 
would require unreasonable waiting, the lay-days begin 
when the ship is ready to proceed there 

4. The Scotch case of Stephens v. Macleod (a), would 
not, it is submitted, be followed in England. There a ship 
was chartered to load at P. or any usual one loading-place 
in the river as ordered on arrival, and load a cargo after 
being berthed in turn. The vessel was ordered to a 
particular loading-place, and was loaded in turn of the 
vessels ordered to that place, but vessels ordered to other 
places were loaded before her, at their berths, though they 
had arrived after her, this being according to the custom 
of the river. The Court of Session held (semhle wrongly 
and diss. Lord Young), that the lay-days should have 
begun when the first turn of the ship at any loading-place 
would have arrived. It is submitted this entirely over- 
looks the right of the shipper to select his loading-berth, and 
the principle of Tapscott v. Balfour (h). 

5. Parker v. Winlow (c) is wrong, unless it is to be 
explained as suggested in Leonis v. Rank (d). 

6. Sanders v. Jenkins (e) is wrong, unless there was 
some proof of custom which is not apparent in the report. 
It was decided upon an admission of counsel, rightly made 
in view of The Felix (/), the effect of which admission seems 
to have been misapprehended by the Court (g). 


* (■x) In Postletliwaite v. Freeland (1880), 5 App. Gas. at p. 622. It 
has been otherwise explained by Barnes, J., in Ogmore v. Borner (190^), 
6 Com. Cases, 104, as a case depending solely on its particular facts in 
which the Court “ construed the particular contract as imposing an 
absolute obligation to load the vessel with the usual dispatch of the port , 
and that it was immaterial to consider whether the delay occurred inside 
or outside the dock.” See also per Bigham, J., in Harrowing v. DuytS 
(1902), 7 Com. Cases, 157. This view, it is submitted, is inconsistent 
with the cases cited above. 

(y) 12 Ch. D. 589. iz) See footnote (i), p. 137, supra. 

(a) (1891), 19 Sc. Sess. G. 38. (6) (1872), L. R. 8 C. P. 46. 

(c) (1857), 7 E. & B. 942. 

(d) (1908), 1 K. B. at p. 514. 

(e) (1897) 1 Q. B. 93. 

if) (1868), L. R. 2 A. & E. 273. 

Ig) See Leonis v. Rank, (1908) 1 E. B. at pp. 515—516. 
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7. Milverton v. Cape Town Oas Co. (h) seems doubtful, 
unless (i.) it was a case of a charter to proceed to a dock, 
or (ii.) it was a charter to a port, but there was some 
custom of the port making arrival in dock necessary. The 
facts are not very clear. 

8. Generally it seems that the principle of construing a 
clause to load either in a fixed time or in a reasonable or 
custom ary etime, as applicable to the whole stay in the port 
of loading, and not as only commencing: on the ship’s 
arrival at the particular place of loading specified in or 
named under the charter, is discountenanced by the 
decision in Tharsis Co. v. Morel (z), on the clause “ with all 
dispatch as customary,” approving Tapscott v. Balfour (f), 
a case of fixed lay-days, and approved in Good v. Isaacs (k), 
on the clause “ as fast as steamer can deliver as customary.” 

Case 1 (1 ). — A ship was chartered to take coals to London, the 
vessel to be delivered in five working days : she entered the port 
of L. at Gravesend on March 9, but was not allowed to proceed 
to the Pool, the usual place for the discharge of colliers, till 
March 20. Held, that the lay-days were to be reckoned from the 
time of the ship’s arrival at the ordinary place of discharge, 
according to the usage of the port of L. for such vessels (w). 

Case 2. — A ship was chartered “to proceed to a port in the 
Bristol Channel, or so near thereto as she may safely get at all 
times of the tide and always afloat, eight running days, Sundays 
excepted, to be allowed the merchants for loading and discharging 
the cargo.” The steamer was ordered to Gloucester and arrived 
at Sharpness, within the port of Gloucester, but seventeen miles 
from the usual basin for discharging grains cargoes ; at S. she 


(7i) (1896), 2 Com. Cas, 281, 

(i) (1891) 2 Q, B. at pp. 650, 651. 

(?) (1872), L. K. 8 C. P. 46. 
ik) (1892) 2 Q. B. 555. 

(l) As the law as to loading and unloading on this point is identical/ 
w:y:ih the exception that no notice of readiness to unload is required, we 
have cited cases as to unloading in support of these propositions. 

(m) Kell V. Anderson (1842), 10 M. & "W. 498. The case of Ford V. 
Gotesivorth (1870), L. E. 5 Q. B. 64^ is not inconsistent with this. 
There the charter was to proceed to Lima and deliver in the usual and 
customary manner. The ship proceeded to Callao, the usual port of dis- 
charge for L., but was prevented from discharging for seven days by acts 
of the Government ; and it w^as held that if there had been a time fixed 
for the discharge it wmld have begun on arrival at the usual place of 
discharge, but that, as there was no fixed time, reasonable diligence only 
was required, and the delay from the time of arrival was not unreason- 
able under the circumstances. In Thtis v. Byers (1876), 1 Q. B. E. 244, 
where there was a fixed time named, the lay-days counted from the 
arrival at the usual place of discharge. See also Brereton v. Chapman 
(1831), 7 Bing. 559. 
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unloaded sufficient grain to enable her to proceed to the basin. 
The shipowner claimed to date his * * running days ’ ’ from com- 
mencing to discharge at S. A custom of the port of G-loucester 
was proved, that vessels too heavily laden to proceed beyond S. 
were lightened at S., and that the times of unloading at S. and 
G. counted in the lay-days, but not the time of proceeding from 
S. to G. Held, a reasonable custom, and not inconsistent with the 
charter, though, in its absence, the lay-days would have run 
consecutively, Sundays excepted, from commencing Jo discharge 
at S, (?i). 

Case 3. — A ship was chartered to proceed to any dock at Z., as 
ordered by charterers, and' there load coal in the usual and 
customary manner. She was ordered to the W. docks. Coal is 
usually loaded in the W. docks from tips, sometimes from lighters. 
By the dock regulations of Z. no coal agent is allowed to have 
more than three vessels in the dock at the same time. The vessel 
was ready to go into the dock on July 3, but the charterers’ agent 
having already three vessels in the dock, she 'was not admitted 
till July 11, and could not get under the tips till July 22. Held,, 
that the lay-days commenced on July 11, and that the words 
“load in the usual and customary manner” referred to the 
manner and not the place of loading (o). 

Case 4. — A ship was chartered to “ proceed to the Mersey, and 
deliver her cargo at any safe berth as ordered on arrival in the 
dock at Garston . . . , to be discharged when berthed V7ith all 
dispatch as customary.” On arrival at the dock a berth was 
ordered by the harbourmaster, as customary, but owing to the 
crowded state of the dock the vessel did not reach it for some time. 
Held, that the obligation of the charterers did not commence till 
the vessel was in berth (p). 

Case 5. — A vessel was chartered to proceed to H., cargo to be 
discharged at usuai fruit berth, as fast as steamer could deliver 
as customary and where ordered by charterers. On arrival the 
ship was ordered to a usual fruit berth, and moored there, but 
without permission of the officials controlling the quay, and was 
ordered away the next morning. Held, that the obligations of 


• (n) Nielsen v. Wait (1885), 16 Q. B. T>. 67 (C. A.), where the 

decision proceeded on different grounds from that of Pollock, B., in the 
Court below, 14 Q. B. D. 516. But see Reynolds v. Tomlinson, (1^6) 
1 Q. B. 586, where a vessel chartered to a safe port and ordered to 
Gloucester, where she could no* get without being lightened, refused to 
proceed beyond Sharpness, and the Divisional Court rejected evidence of 
the above custom, as contradicting the provision to proceed to a safe port. 
See also M'Intosli v. Sinclair (1877), 11 Ir. L. B. 0. L. 460; Caffarim 
V. Walker (1876),- 10 Ir. L. B. 0, L. 250. 

(o) Tapscott V. Balfour (1872), L. B. 8 C. P. 46. See also SJiadforth 
V. Cory (1863), 32 L. J. Q. B. 379. In S,S, Norden v. Dempsey (1876), 
1 C. P. D. 654, a custom for timber ships at Liverpool that the lay-days 
should begin on reaching a particular place in the dock, was proved and 
held binding. 

(p) Tharsis Co, v. Morel, (1891), 2 Q. B. 647; Modesto v. DiiprS 
(1902), 7 Com. Cases, 105. 
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the charterers to unload did not commence till the ship was in a 
usual fruit berth as ordered by chai'tei’ers, and with the assent 
of the harbour authorities ({/). 

Case 6. — A ship was chartered to discharge cargo at a (named) 
quay at Z. The ship arrived and found the only quay berth 
occupied by another ship. The shipowner offered to discharge 
across the other ship, if the charterer would pay the additional 
expense. The charterer refused. Held, that the lay-days did 
not begin t^ll the ship was alongside the quay, the place named 
where the voyage was to end (r). 

Case 7. — A ship was chartered to load coals and proceed to Z., 
and deliver the same at one of four named places, “ as ordered 
by charterer . . , forty-eight running hours for loading and dis- 
charge.’’ She was ordered to discharge at W. Wharf, and entered 
the dock for that purpose; the discharging berths at the W. 
wharf being full, she did not begin to unload until twenty -four 
hours after entering the dock. Held, that the lay-days did not 
begin till the ship reached the W. wharf (s). 

Case 8. — A ship was chartered to proceed to a customary 
loading-place in the R. dock, Grimsby, and there receive a cargo 
of coal, “to be loaded as customary at Grimsby as per colliery 
guarantee.” The guarantee provided that the ship should be 
loaded in fifteen colliery woi'king days after she was “ready in 
dock at Grimsby.” The ship was ready in dock on September 3, 
but did not get under the spout at a customary loading-place till 
October 10. Held, that the lay-days began on September 3. 
Seinhle, that but for the colliery guarantee they would have begun 
when the ship could first get into a customary loading-berth 
selected by charterers (t). 

Case 9. — Charter to proceed to a safe port as ordered, and there 
load. Ship ordered to Bahia Blanca. She arrived at B. B. and 
anchored off the pier, and gave notice of readiness. Charterers 
desired her to load alongside the pier, to which, after considerable 
delay, she proceeded. Held, that lay-days began when the ship 
was ready off the pier, and not merely when she got alongside (u). 

Case 10. — A ship was chartered to load a cargo including 
machinery and explosives and to proceed to B, and there deliver 
her cargo at customary discharging places named by charterers’ 
agents, according to the custom of the port ; charterers authorised 
to**sign bills of lading for cargo, and owners to abide by all the 
conditions thereof ; cargo to be brought to and taken from along- 
side at charterers’ expense. By the Mil of lading, cargo was to be 
discharged at consignees’ wharf at B., provided same was avail- 
able, otherwise lighters to be provided by the consignees. At B. 


(g) Good V. Isaacs, (1892) 2 Q. B. 657. 

• (r) Strahan v. Gabriel (1879), per Brett, L.J., 12 Ch. D. 690. 

(s) Murphy v. Coffin (1883), 12 Q. B. B. 87. 

(t) Monsen v, Macfarlane, (1896) 2 Q. B. 662; cf, Thorman v. Dow- 
gate S.S. Co., (1910) 1 K. B, 410, 

(m) Leonis Co, v. Rank, (1908) 1 K. B. 499. 
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the consignees’ wharf was available, but a ship with explosives on 
board was only allowed to discharge at the X. Wharf, and the 
consignees’ cargo had therefore to ’be lightered from the X. wharf 
to their own wharf. Heldj that the shipowners were entitled to 
recover from the charterers the expense of this lightering which 
the shipowners had paid (w). 


Article 40 . — Readiness to Load. 

A ship to be ready to load must be completely ready in 
all her bolds, so as to afford tlie charterer complete con- 
trol of every portion of the ship available for cargo (. 2 ;). 
She must also in the absence of special stipulation have 
obtained all papers and permits necessary for loading ( 3 /) . 

But tlie degree of necessary readiness of the ship for 
ber part is relative to that of tbe charterer or the con- 
signees for theirs. Therefore the ship need not be 
absolutely ready {e,g, by having all her gear fixed up for 
the work) at a time when the charterer or consignees are 
not in a position to do any of their part of the work, so 
long as the ship can be absolutely ready as soon as they 
are (z). 


{tc) Hull S.S. Co. V. Lamport (1907), 23 T. L. R. 445. 

(;r) Gropes, MacLean Co. v. Volkart (1884), 1 C. & E. 309 ; Oliver 
V. Fielden (1849), 4 Ex. 135; Bailey v. De Arroyave (1837), 7 A. & E. 
919. But “ the full ?each and burden ” of the ship refers only to her 
structural capacity at the date of the charterparty : Japy Fr^res V- 
Siitherland, (1921) 26 Com. Gas. 227. A ship may be “ ready to load '' 
cargo (maize) though part of her previous cargo (coals) is on deck 
intended for use as bunkers : London Traders' Co. v. General Mercantile 
Co. (1914), 30 T. L. B. 493. In practice the ship is considered ready 
to load ” though stiffening ballast, or cargo nsed for stiffening the ship, 
^has yet to be put on board her. But to be ‘‘ ready for stiffening ” is 
*not to be ‘‘ready to load.” Sailing Ship Lyderhorn v. Duncan, (1909) 
2 K. B. 929. A steamer may take her bunkers before proceeding to her 
loading port, and is not necessarily restricted to bunkers for the chartered 
voyage. _ Carlton S.S. Co. v. Cottle Mail Co. (1897), 2 Com. Cases, 173 
(the decision on this point not affected by the decisions on appeal). But 
usually she must not have more bunkers than are required by the 
chartered voyage : Darling v. Raeburn, (1907) 1 K. B, 846. In Hick v. 
Tweedy (1890), 63 L. T. 765, under a clause “Charterers have option 
of cancelling if ship is not ready to receive cargo by December 12,” 
it was held sufficient that the ship herself should be ready to receive 
cargo though she was not in a loading-berth. 

(y) The Austin Friars (1894), 10 T. L. B. 633. 

(z) Armement Deppe v. Rohmson, (1917) 2 K. B. 204. Query if the 
doctrine of Budgett v. Binnington, (1891) 1 Q. B. 35, applies before the 
ship is ready, ibid. 
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Case 1. — A ship was chartered with a power to the charterers to 
cancel the charter if the ship were not ready to load on or before 
May 31. On that day she had only discharged two of her holds, 
and was not completely discharged till the middle of the next day. 
Held, the charterers were entitled to cancel (a). 

Case 2. — A ship under charter “to be ready to load on or before 
midnight on October 10,” was on that day in port ready to load in 
all respects except that the doctor had not visited her and declared 
her free frpm infection. Without this formality no one could 
leave the ship nor come on board her. Held, she was not ready 
to load (b). 

Case 3. — A ship was under charter to load nitrate after dis- 
charging an outward cargo of coal. She was to have stiffening 
supplied by charterers on receipt of forty-eight hours’ notice of 
readiness to receive it. Charterers to have the right to cancel if 
ship not ready to load cargo on or before noon of 31st January. 
On 27th January the ship had discharged enough coal to need 
stiffening, and the captain gave notice to the charterers, requiring 
700 tons of stiffening. The balance of the coal cargo could not 
have been discharged by noon of 31st January. Held, that the 
charterers were entitled to cancel (c). 


Article 41 , — Notice to Charterer of Readiness to Load. 

The shipowner must give notice to the charterer of the 
ship’s readiness to load her cargo at the place agreed on 
in the charter [d). 

Case 1. — A ship was chartered to proceed direct to the S. dock, 
and there load in the usual and customary manner. In an action 
by shipowner against charterers for not loading, the latter pleaded 
that, by reason of want of notice of the ship’s arrival at the S. 
dock and her readiness to load, the charterers were unable to load 
her. Held, a good defence, if proved (e). 

Case 2. — A ship was chartered to proceed to A., and there, 
load; she arrived at A. with a cargo on owner’s account. Her 
arrival was entered at the Custom House, but no notice was given 


(a) Groves, Maclean S Go. v. Volkart (1884), 1 C. & E. 309. 

(b) The Austin Friars (1894), 10 T. Lf. E. 633. 

(ij) Sailing Ship Lyderhorn v. Duncan, (1909) 2 E, B. 929. 

(d) Stanton v, Austin (1872), L. E. 7 C. P. 661; Fairhridge v. Pace 
(1844), 1 0. & K. 317. In Gordon v. Powis (1892), 8 T. L. E. 397, 
under the clause, “ Captains or owners to telegraph advising probable 
arrival, and at least eight clear days’ notice shall be given previous to 
requiring cargo,” it was held that a telegram advising ship’s departure 
from last port did not satisfy notice of readiness for cargo required. 

(e) Stanton v. Austin, vide supra. 
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to tlie charterer of her readiness to load homeward cargo. Held, 
the charterer was not liable for failing to provide a cargo (/). 


A7^ticle 42 . — Duty of Charterer to furnish Cargo, 

In tlie absence of express stipulations qualifying it, the 
duty of the charterer if he can legally do so [g) *to furnish, 
a cargo according to the charter is absolute (7i). The 
charterer therefore will not be relieved from his express 
contract to load in a fixed time, or from his implied con- 
tract to load in a reasonable time, by anything prevent- 
ing him from bringing a full and complete cargo to the 
place of loading (i). 

The nsnal dispatch in loading ’’ means the usual dis- 
patch of a person who has at the place of loading a cargo 
ready for loading [j ) . The exceptions in a charter do not 


(/) Fairhridge v. Pace (1844), 1 C. & X. 317. What amount of notice 
will suffice is doubtful. If the charterers are proved to be otherwise aware 
of the readiness to load, qucere whether express notice would be required. 
Ko notice is required of readiness to discharge. [Vide'post^ Art. 124.] 
(g) Rain V. Compania Naviera, (1920) 2 K. B. 287. 

(Ji) He need only have his cargo ready at the ordinary time when the 
ship may be expected to be ready, and is not bound to provide for 
unexpected contingencies : Little v. Stevenson (1896), 74 Xi. T. 529 
(H. X. Sc.); Jones v. Green, (1904) 2 K. B. 275, on which see Ardan 
S.S. Co. V. Weir, (1^05) A. C. 501. See also Wilson v. Thoresen, 
(1910) 2 K, B. 405. 

(0 Lord Selborne in Coverdale v. Grant (1884), 9 App. C. at pp. 
475-6; Lord Blackburn in Postlethwaite v. Freeland (1880), 5 App. G. 
at p. 619; Ardan S.S. Co. v. Weir, (1905) App. Gas. 601. It is very 
difficult to reconcile the decision of the House of Lords in this last case 
with that of the Court of Appeal in Jones v. Green {uhi supra). As 
,tbe duty to provide a cargo devolves on the charterer alone, he does not 
come within the principle of Ford v. Coteswortli, L. B. 4 Q. B. at 
pp. 133, 134; 5 Q. B. 544 (1870). Thus,* in Kirk v. GMs (1857), 1 
H. & N. 810, where a charterer had coiltracted to load a full cargo, and 
to procure the necessary G-overnrSient pass for loading : Held, no defence 
that the Government would only grant a pass on condition a full cargo 
was not loaded. So if the duty is on the shipowner alone, as in Hills 
V. Sughrue (1846), 15 M. & W. 253, For a similar rule with regard to 
discharging, see Kruiise v. Drynan (1891), 18 Sc. Sess. C. 1110 ; Granite 
S.S. Co. V, Ireland (1891), 19 Sc. Sess. 0. 124. 

(j) Kearon v. Pearson (1861), 7 H. & N. 386. So “ loading in cus- 
tomary turn by the G. W. K. Co.,” means the customary manner of 
loading cargo ready at the port, and where the charterer had not enough 
cargo at the port by reason of the customary method of the G. W. E. in 
bringing cargo to the port he was not protected against a claim for 
demurrage : The Sheila, (1909) P. 31, note. 
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usually apply to protect tlie charterer who has failed to 
load, till the joint operation of loading is ready to begin, 
ship and cargo being ready at the place of loading (h). 
Thus, in the absence of express exceptions, the charterer 
will not be excused from loading by: — (I.) causes pre- 
venting a cargo being obtained, as strikes (Z), bankruptcy 
of merchants supplying the cargo (Z), or non-existence of 
.such cargo {m)^ or: — (II.) causes preventing a cargo, 
when obtained, from being transmitted to the port of 
loading, as ice (n), bad wither (c), railway delays (p), 
or Government orders (g). 

The charterer may be released from such a contract by : 

I, Express exceptions, the perils excepted being proved 
not merely to exist, but also directly to prevent the 
loading of the ship (r). 

II. Evidence that the parties, when they contracted, 
were aware of a particular state of things, w^hich might 


(k) Coverdale v. Grant (1884), 9 App. C. 470; Kay v. Field (1883), 
10 Q. B. B. 241. 

(l) Per Lord Selborne, 9 App. 0. 476; Stephens v. Harris, vide infra^ 
note (t). Even with an exception of “ strikes,” and a strike causing 
delay, the cliarterer is not absolved if he has not made a proper contract 
for purchase of the cargo, under which contract the delay might have 
been avoided : Dampshihsselskabet Danmark v.^Poulsen (1913), Sess, 
Cas. 1043. 

(m) HUIs V. Snqlirue (1846), 15 M. & W. 263; c/. Ashmore v. Cox, 
(1899), 1 Q. B. 436. 

(n) Coverdale v. Grant, vide supra; Kay v. Field, vide supra; Kearon 
V. Pearson (1861), 7 H. & N. 386. 

(o) Fenwick v. Schmalz (1868) L. E. 3 G. P. 313. 

ip) Adams v. Royal Mail Steam Go. (1858) 5 0. B. N. S. 492; Elliott 
V. Lord (1883), 52 L. J. P. G. 23. 

^iq) Semble from Ford v. Cotesworth (1869), L. E. 4 Q. B. 127; and 
see Case 6, post. As to illegality, see Ralli v. Compania Naviera, (1920) 
2 K. B. 287. #■ 

(r) Per Lord Blackburn (1880), Postlethwaite v. Freeland, 5 App. G. 
at p. 619 ; The Village Belle (1874), 30 L. T, 232. Thus the perils must 
prevent the loading of cargo by any ship : e.g., the order of an invading 
army that no grain shall be exported : Bruce v. Nicolopoulo (1855), 11 
Ex. 129. Where a snow-storm prevented transit of cargo to the loading 
port it was held not to be “ an accident beyond tbe control of the 
charterer, preventing or delaying the loading,” it being an ordinary 
operation of nature : Fenwick v. Schmalz, vide supra, note (o). But see 
The Torhryan, (1903) P. 194. Generally, a cause which prevents or 
delays the provision of a cargo is not a cause ” preventing or delaying 
loading.” Gf. Arden S.S. Co. v, Mathwin (1912), Sess. Gas. 211. 
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cause delay, provided that the actual delay is not 
unreasonable (s). 

III. Evidence that there was only one method of load- 
ing ever used at the port, which involved in all cases the 
transit of cargo from a particular place in a particular 
way, in which case accidents preventing such transit may- 
come within exceptions preventing loading (t). 

When once the loading is completed, the charterer’s 
obligation is fulfilled (u), and subsequent delays (-r), as 
by ice (.r), or failure to procure clearaixces (y), must fall 
on the shipowner. 

The cargo tendered must be one reasonably complying 
with the terms of the charter (z). 

If the charter is for a specified description of cargo, 
and the charterer ships goods of a different description, 
the shipowner can claim the market rate of freight for 
that other cargo in excess of the chartered freight (a). 

Case 1. — A ship was chartered to ** proceed to Cardiff East Bute 
Bock and there load iron in the customary manner . . . cargo 


(s) Harris v. Dreesrnan (1854), 23 B. J. Ex. 210; cf. Carlton S.S, Co. 
V, Castle Mail Go., (1898) A. 0. 486; and see Case 7, infra. Jones v. 
Green, (1904) 2 K. B. 275, if not overruled by Ardan Co. V. Weir, 
{1905) App. Gas. 501, appears to fall under this principle. 

(t) Hudson V. Ede L. R. 3 Q. B. 412, as explained by Lord 

Selborne in Coverdale\ . Grant (1884), 9 App. C. 477, and by the C. A. 
in Stephens v. Harris (1887), 57 L. J. Q. B. 203. This case was followed 
by Charles, X, in S.S. Allerton Co. v. Falk (1888), 6 Asp. M. G. 287, 
on facts applicable to the salt trade in the Mersey. In The Alne Holme, 
(1893) P. 173, the same principle was applied to the port of discharge. 
See also Furness v. Forwood Bros. (1897), 2 Com. Gases, 223 (ore 
coming by rail to Poti); Richardson v. Samuels, (1898) 1 Q. B. 261 (oil 

.coming by rail to Batoum); Smith v. Rosario Nitrate Co., (1894) 1 
Q. B, 174 (G. A.) (nitrate coming down to Iquique). 

(ti) Smith V. Wilson (1817), 6 M. & S. 78. 

(v) Other than those caused by the charterer, e.g., by his not present- 
ing bills of lading for signature.'* Cf. Nolisement Co. v. Bunge, (1917) 1 
E. B. 160. 

(x) Pringle v. Mollett (1840), 6 M. & W. 80. 

(y) Barret v. Dutton (1815), 4 Camp. 333. Otherwise if the charterer 
fails to provide necessary documents or information. 

(z) Holman v. Dasnieres (1886), 2 Times L. R, 480, 607. Thus a 
charter to load a cargo of pitch in bulk will not be satisfied by a cargo 
which has melted and has to be dug out of the trucks; a “ cargo of 
machinery ” without any particular description of it, by a single piece of 
machinery, to ship which the master must cut open his decks. Cf. Isis 
•Go. V. Bahr Behrend, (1900) A. C. 340. 

(a) Steven v. Bromley, (1919) 2 K. B. 722. 



148 


DUTY OF CHARTERER 


[Art. 42 


to be supplied as fast as steamer can receive . . . time to com- 
mence from the vessel’s being ready to load, excepting in case of 
hands striking woi’k, or frosts, or floods, or any other unavoidable 
accidents preventing the loading.” 

The charterer’s agent had his own iron at a wharf in a canal 
outside the dock ; but there were other agents with wharves in the 
dock, and it was possible, though expensive, to bring the iron from 
the wharf to the dock by land. Frost stopped the transit of the 
iron by the*^ canal, though it would not have stopped the loading 
if the cargo had been in the dock. Held, that the charterers were 
liable for the delay, as the frost did not prevent the loading, but 
only the transit of the cargo to the place of loading by one of the 
ways usual at the port (h). 

Case 2. — A ship was chartered to load coal “ in regular and 
customary turn, except in case of riots, strikes, or other accidents 
beyond charterers’ control delaying or preventing loading.” A 
snow-storm delayed the transit of the cargo to a place of loading. 
Held, the charterers were liable for the delay (c). 

Case 3. — A shipowner agreed to send his ship to X., and there 
find and take on board a full cargo of guano. There was no guano 
at X. within a reasonable time of the ship’s arriving. Held, the 
shipowner was absolutely bound to fi.nd and load a full cargo (d). 

Case 4. — A ship was chartered to load at X. a full cargo of 
coals taking her turn with other steamers, and receive prompt 
dispatch in loading and discharging. The shi|) was loaded in her 
turn, but was delayed owing to a short supply of coals from the 
mines. Held, the charterer was liable for the delay (e). 

Case 5. — A ship was chartered to proceed to X., and there load 
coals in the customary manner. The loading was delayed by a 
dispute between the railway and the collieries as to rates of 
carriage, and by a strike of colliers. Held,* that the charterers 
were liable for the delay (/). 

Case 6. — A ship is chartered to load cattle at an English port ; 
though the loading of cattle already at that port would not be 
prohibited, their transfer to that port is forbidden by Order in 


Jh) Coverdale v. Grant (1884), 9 App. C. 470. See also Kay v. Fielcf 
(1883), 10 Q. B. D. 241, and The Rookwood (1894), 10 T. L. E. 314 
(C. A.). In Kearon v. Pearson (1861), 7 H. & X. 386, it was said “ the 
time for loading has no reference to the place whence the cargo is to 
come,” i.e., ” usual dispatch ” could not be construed ” usual dispatch 
of cargo coming from a particular colliery,” but “ usual dispatch of 
persons having a cargo ready for loading.” C/. The Sheila, (1909) 
P. 31, note. 

(c) Fenwick v. Schmalz (1868), Li. B. 3 C. P. 313; see note (r), p. 146. 

(d) Hills V. Sughrue (1846), 15 M. & W. 253. This case is quite- 
inconsistent with Clijford v. Watts (1870), E. E. 6 C. P, 677. Brett and 
Willes, JJ., in that case treat it as a contract by the charterer to find a- 
full cargo, which it certainly was not. * 

(e) BUiott V. Lord (1883), 62 L. P. C. 23. 

(/) Adams v. Royal Mail Steam Co, (1868), 5 0. B. N. S. 492. 
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Council. Submitted, the charterer would be liable for delay 
arising from such order (g), 

^ Case 7. — A ship was chartered to load at S. colliery. Before 
signing the charter both parties knew that the colliery engine had 
broken down and was being repaired. Held, that if the engine 
was repaired; and the ship loaded, in a reasonable time, the 
charterer was not liable, as the owners signed the charter, knowing 
of the breakdown of the engine (Ji). 

Case 8. — A ship was chartered to proceed to X. “ and there load 
grain ; the cargo to be brought to and taken from alongside the 
ship at the ports of loading and discharge at the charterer’s 
expense and risk . . . thirty running days for loading . . . 
detention by ice not to be reckoned as lay-days. All grain 
loaded at X. was brought by river from U., ninety miles off. 
Owing to ice between U. and X. the cargo was detained in transit 
to X. Held, that the conveyance from U. by water, being the 
only method used, must be considered as part of the act of loading, 
and that the exception as to ice relieved the charterer from 
liability (i). 

Case 9. — A ship was chartered for an outward and homeward 
voyage; she was loaded and dispatched on her outward voyage; 
but captured and brought back for adjudication ; her cargo was 
taken out and sold. The owner on receiving her back offered her 
again to the charterers to carry the outward cargo. Held, that 
he was not entitled to do so (j). 

Case 10. — A ship chartered with thirty running days for load- 
ing finished her loading on February 25, but owing to a fire at the 
custom-house her clearances could not be obtained till March 9, 
when she sailed. Held, that, as it was the duty of the owner to 
obtain clearances, the charterer was not liable for the delay (k). 


{g) On authority of Ford v. Coteswortli (1870), L. R. 5 Q. B. 544 : if 
export from the English or foreign port w^ere actually forbidden, the 
charterer would be excused. Vide supra, note (g) on p. 146, and RalU 
V. Compania Naviera, (1920) 2 K. B. 287. 

(h) Harris v. Dreesman (1854), 23 L. J. Ex. 210. 

(0 Hudson v. Ede (1868), L. E. 3 Q. B. 412, as explained by Lord 
•Selborne in Goverdale v. Grant (1884), 9 App. 0. 477. The dictum of 
Willes, J., approved by the Court in Hudson v. Ede, that whene’^er 
there was no access to the ship by reason of excepted perils from any 
one of the storing places from -^hich goods were conveyed direct to the 
ship, the exception in the charter would apply,” must be taken as over- 
ruled by Goverdale v. Grant, unless “ any one” means ” all” See also 
Stephens v. Harris (1887), 57 L. J. Q. B. 203. Of. Allerton S.S. Co. v. 
Falk (1888), 6 Asp, M. G. 288, and the cases cited in note (t) on p. 147 

(j) Smith V. Wilson (1817), 6 M. & S. 78. 

(k) Barret v. Dutton (1816), 4 Camp, 333. On a charter that the ship 

should be consigned to charterers’ agent free of commission,” ana 

cargo to be taken from vessel free of any expense to the ship ; Held, that 
the charterers^ must clear ship and cargo free of expense to the owner : 
Russell V. Griffith (1860), 2 F. & F. 118. When a ship was chartered to 
proceed with cargo to F., ” where the ship shall be consigned to char- 
terer’s agents inwards and outwards, paying the usual commission 
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Case 11. — A ship was chartered to discharge in forty-eight 
hours, except in case of strike . . . detention by railway or cranes 
... or any other cause beyond the control of the charterers which 
might impede the ordinary lading and discharging of the vessel ; 
owing to a railway strike, railway waggons to receive the coal 
were not forthcoming ; the cargo could have been discharged on 
the quay. Held, that the charterers were not protected by the 
exceptions (?). 

Case 12.— A ship was chartered to load at New York a cargo 
of steel billets at 23s. a ton. The charterer shipped 1208 tons of 
steel billets and 987 tons of general merchandise. At the time of 
shipment the market rate for general goods was higher than 23s. 
a ton. Held, that the shipowner could claim the higher market 
rate of freight on the 987 tons (m). 


Article 43 . — ‘‘ Alongside, 

In ordinary circumstances goods to be brought to, or 
taken from, alongside ’’ must be delivered immediately 
alongside, i.e, to or from the ship’s tackle (n). Where 
there is evidence of custom to explain what is meant at 
the port by either delivery,” or ‘^alongside” (o), or 
where it is clear from the charter that it is contemplated 
that the ship should do something outside herself, as in 


Held, not to bind the shipowner to take a homeward cargo from F., from 
charterer’s agents, but only, if he look any cargo at F., to employ 
chax'tei'er’s agents for the ship-broking work : Cross v. Pagliano (1870), 
L. R. 6 Ex. 9. The broker’s work and the Customs work are usually 
provided for by separate clauses in the charter : “ The ship to be con- 
signed to ,” for the broker’s work, and “ the ship to be reported 

bv for the Customs work. 

\l) Granite S.S. Go. v. Ireland (1891), 19 Sc. Sess. C. 124. Cf. Kruuse 
V. Drynan (1891), 18 Sc. Sess. C. 1110. 

im) Steven v. Brownley, (1919) 2 K. B. 722. 

(n) Petersen v. Freehody, (1895) 2 Q. B. 294, vrhere no custom was 
alleged. 

(o) Aktieselkah Helios v. Hkman, (1897) 2 Q. B. 83 (0. A.), in which 
the shipowner was required by the custom in London to put timber into 
barges. This custom has been excluded by the words, any custom 
of the port to the contrary notwithstanding : ” Brenda V. Green, (1900) 
1 Q. B. 518. See also Glasgow Navigation Co. v. Howard (1910), 15 
Com. Cas. 88, as to lumber cargoes in London, and Northmoor S.S, Co. 
V. Harland and Wolff (1903), 2 Ir. Bep. 657, as to timber at Belfast. 
But where the custom requires the shipowner to do something which is 
inconsistent with delivery alongside,” evidence of it will be inadmis- 
sible. See Article 8, supra, and Palgrave v. Turid (1922), 1 A. C. 397, 
overruling Stephens v. Wintringham (1898), 3 Com. Cas. 169; of. also 
The Nifa (1892), P. 411. 
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tlae clause cargo to be brought alougside, whence it 
shall be put on board by the master/'’ alongside may 
liaTe a wider meaning (p). 

The shipowner’s duty does not begin till the goods are 
under his charge {q). 

If the shipowner takes the goods for loading before 
they have been brought to the place to which it is the 
duty of the charterer under the charter to bring them, he 
cannot, without express agreement to that effect, claim 
from the charterer any extra expense incurred in so 
doing (r). 


Article 44 . — Charterers Refusal to load. 

If the charterer expressly refuses to load the vessel, the 
shipowner need not wait till the end of the days allowed 
for loading before he can sue for a breach of the contract 
to load, but may treat such a refusal as final ( 5 ). If he 
does not accept the refusal as final (t) the charterer may 
retract it, and may begin to load at any time before the 
lay-days have expired (u). 

In such a case, if the contract becomes illegal before 
the lay-days have expired ( 17 ), such illegality will absolve 
the charterer from the performance of his contract, even 
though he has expressly refused to load before the con- 


(p) Holman v. Dasnieres (1886), 2 Times L. R. 480, 607. As to the 
liability of the shipowner in such a case, see Nottehohn v. Eichter 
(1886), 18 Q. B. B. 63; and contrast Dampskihsselskahet S. v. Galder 
(1911), 17 Com. Gas. 97. Where salt discharged in buckets was lost 
between ship and quay, it was held that the ship had not fulfilled her 
obligation to deliver the cargo “alongside;” Avon SS. Go. v. Leask 
(1890), 18 Sc. Sess. Gas. 280. On the words “ ex car,” see Isis SS. Go. 
V. Bahr Behrend (1898), 3 Cofii. Cases, 325. 

(q) Per Lord Selborne in Coverdale v. Grant (1884), 9 App. Gas. at 
p. 475. See also British Columbia Co. v. Nettlesliip (1868), L. B. 3 
C. P. 499. 

(r) Holman v. Dasnieres (1886), 2 Times L. B. 480, 607. In Fletcher 
V. Gillespie (1826), 3 Bing. 635, there was such an express agreement. 

(s) Danube Co. v. Xenos (1863), 13 C. B. N. S. 825. 

(t) As regards his duty, in that case, to mitigate the damages, see 
Note 2 to Article 159, infra. 

{u) Reid V. Hoskins (1856), 6 B. & B. 953. 

(v) As in Esposito v. Boioden (1857), 7 E. & B. 763; Avery v. Bowden 
(1856), 6 E. & B. 953, 962. 
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tract becomes illegal, provided that the owner has not 
previous!}’' accepted such a refusal as final (tr). 

Case 1. — A. by his agent agreed to carry C.’s goods in his ship, 
the shipment to commence on August 1. On July 21, A. wrote to 
C. saying that his agent had no authority to make the contract; 
on July 23, A. still repudiated it, but oSered a substituted con« 
tract, C, gave A. notice that he would hold A. bound by the 
original contract, but that, if A. failed to perform it, C. would 
make other arrangements. On August 1, A. wrote that he was 
prepiired to ship the goods, making no reference to the original 
contract, C. declined, having made other arrangements. Held, 
that C. had a right to treat A.’s repudiation as a final breach (y). 

Case 2. — An English ship was chartered to proceed to X. and 
there load a cargo in forty-five running days. The vessel was 
ready to load on March 9 ; between March 1 and April 1 the 
charterer repeatedly refused to load, but the captain stayed on at 
X. ready to load. On April 1, and before the expiration of the 
running days, war broke out between England and Bussia ; the 
captain finally sailed on April 22. Held, that as the captain had 
never accepted the refusal to load as final, the charterer had the 
w'hole of the running days to perform his contract in, and, if 
before then the performance became illegal, he was discharged (cc). 

Demurrage : see Section IX., Articles 128 — 135, post. 
Loading in fixed time: see Article 131, p^ost. 

Loading in reasonahle time: see Article 132, post. 

Loading with customary dispatch : see Article 133, 
post. 


Article 45. — Loading. 

Stipulations as to loading or unloading in a charter or 
bi],l of lading are to be construed with reference to the 
customs of the port of loading or discharge {z), unless 


(x) Reid V. Hoskins (1856), 6 E. & B. 953. 

(y) Danube Co. v. Xenos (1863), vide supra. This case follows the 
principle of Hochster v. De la Tour (1863), 2 E. & B. 678; Frost V. 
Knight (1872), L. B. 7 Ex. Ill, discussed in Johnstone v. Milling 
(C. A.) (1886), 16 Q. B. D. 460. 

(is) Carali v. Xenos (1862), 2 E. & E. 740, seems to shew that it may 
not be sufficient to follow the usual custom of the docks, if unusual 
damage can be prevented from occurring by special exertion. ^ 
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sncli customs contradict or vary express stipulations in 
tlie charter or hill of lading (a). 

The practice of one or some merchants at a port will not 
make a cxistom (b), but, where the practice is nniversally 
followed at the port, it will bind even persons ignorant of 
it (c) unless inconsistent with the written documents (cl). 

Note . — On a charter to discharge according to the cus- 
tom of the port,” the jury were directed by Lord Coleridge 
“ that ‘ custom ’ in the charter did not mean custom in the 
sense in which the word is sometimes used by lawyers, but 
meant a settled and established practice of the port.” This 
direction was considered by Lord Blackburn quite 
correct” (a). 

Case 1. — A ship was chartered to load at X. “a full and com- 
plete cargo of sugar, molasses, and/or other lawful produce.” 
Evidence was tendered of a custom at X- that a full cargo of 
sugar and molasses meant a cargo composed of particular kinds of 
package, i.e. hogsheads of sugar, and puncheons of molasses. 
Heldj admissible (/). 

Case 2. — A ship was chartered to load at X. coal and coke ‘ ' in 
regular turn.” The loading of coal at X. is regulated by statute. 
Held, that evidence as to the custom at X. of loading coke was 
admissible to explain ‘‘ in regular turn ” (g). 


(c) Per Lord Blackburn in Postlethwaite v. Freeland (1880), 5 App. 0. 
599, at p. 613, who curiously enough omits the qualification that the 
custom must not contradict the writing : Aktieselkab Helios v. EJkman, 
(1897) 2 Q. B. 83 (C. A.); Cuthhert v. Gumming (1856), 11 Ex. 405; 

Leidemann v. Schultz (1853), 14 C. B. 38; Pust v. Dowie (1864), 5 

B. & S. 20; The Skandmav (1882), 51 L. J. Ad. 98; Brenda Go, v. 
Green, (1900) 1 Q. B. 518. See also Benson v. Schneider (1817), 7 

Taunt. 272; Nielsen v. Neame (1884), 1 C. & E. 288. See also Article 8, 

supra. 

(h) Lawson v. Burness (1862), 1 H. & C. 396; Newall v. Boyal 
•Exchange Go. (1885), 33 W. R. 342, 868; Royal Exchange Shipping Co. 
V. Dixon (1886), 12 App. 0., per Lord Watson at p. 18. The practice^of 
the only shipper at the port for thirty years has been held not to consti- 
tute a custom of the port : Glacevich v. Hutcheson (1887), 15 Sc. Sess. 
Gas. 4th Ser. 11. But see Tem-ple v. Runnalls (1902), 18 T. L. B. 822. 
And see Gazalet v. Morris (1916), Sess. Gas. 952. 

(c) King V. Hinde (1883), 12 Ir. L. R. C. L. 113; Robertson v. 
Jackson (1845), 2 G. B. 412; Hudson v. Ede (1868), L. R. 3 Q. B. 412. 
See Note to Article 8, p. 30, ante. 

(d) Hudson v. Glementson (1856), 18 G. B. 213; Coverdale v. Grant 
(1884), 9 App. G. 470, 478; Eillstrom v, Gibson (1879), 8 Sc. Sess. Gas. 
3rd Ser, 463, w^here the words in the original printed charter, “ deliver 
according to the custom of the port,” had been struck out of the charter. 

{e) Postlethwaite v. Freeland (1880), 5 App. G. at p. 616. 

(/) Cuthhert v. Gumming (1856), 11 Ex. 405. 

(g) Leidemann v. Schultz (1853), 14 0. B. 38. 
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Case 3. — A charter was made “ on condition of the sMp^s taking 
a cargo of not less than 1000 tons of weight and measurement.’' 
Held, that the relative proportions of “ weight and measurement 
goods ” were to be determined by the usage of the port of 
loading (/t). 

Case 4. — A ship was chartered to proceed to X. and there load 
in the customary manner a^full and complete cargo of hi. coke, 
“to be loaded in regular turn.” The vessels for M, coke were 
loaded by the M. Colliery in the order of their entry in a book, 
and not of their readiness to load, and this ship was so loaded. 
The jury found that the ship was loaded according to the practice 
of the M. Colliery, but that it was not an established or known 
custom, and that “regular turn” meant “order of readiness,” 
not “order of entry on the book.” Held, that the charterer was 
liable for demurrage (i). 

Case 5 . — A sailing vessel was chartered to proceed to X. for 
coals and load “in regular turn”^ there is only one colliery at 
X., and the practice of that colliery is to supply steamers in their 
order of readiness, and sailing vessels in their order, but to post- 
pone sailing vessels to steamers ; and this applies to all coal 
vessels at X. The owner was ignorant of this usage. Held, that 
this usage was the custom of the port, and that “ regular turn ” 
was to be construed according to it, the owner’s ignorance being 
immaterial (k). 

Case 6. — A ship was chartered to proceed to Algiers with coal, 

“ the lay-days reckoning from the time of the vessel being ready to 
unload and in turn to deliver.” The coals were shipped for the 
French Government, though the shipowner did not know it, and 
by their regulations, such coals might only be discharged at a 
particular place, and in a particular order. Held, that evidence 
of usage was admissible to explain “ in turn to deliver,” and that 
the Government regulation, being binding on all such vessels, must 
be taken as a usage of the port, the shipowner’s ignorance being 
immaterial (1). 

Case 7. — A ship was chartered to proceed to X. and load grain ; 
all grain is brought to X. from U., ninety miles up river, by 
water ; this universal custom of the port was well known in the 
grain trade, but not to the shipowner. Held, that he was bound*" 
by it (m). 


c 


(h) Fust V. Dowie (1864:), 5 B. & S. 20. See note to Article 25 as to 
“ weight and measurement.” For a special case as to customary nature 
of cargo shipped, see Potter v. N. Z. Shipping Co. (1895), 1 Corn. Cases, 
114. 

(i) Laumn v. Burness (1862), 1 H. <fc C. 396. 

(k) King V. Hinde, 12 Ir. Jj. B. C. L. 113. The Scotch case of 
Stephens v. Macleod (1891), 19 Sc. Sess. Cas. 38, appears to contradict 
this, and is, it is submitted, erroneous. See ante, p. 139. 

(l) Robertson v. Jackson (1845), 2 C. B. 412. 

(w) Hudson V. Ede (1868), L. B. 3 Q. B, 412. 
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Article 46 . — To load a full and complete Cargo, 

Full and complete cargo means a full and complete 
cargo according to the custom of the port of loading (7^). 

Where a vessel is chartered as of a certain capacity, 
and the charterer nndertakes to load a full and com- 
plete cargo/’ he cannot limit his liability by th*e capacity 
named in the charter, bnt must load as much carg'O {o) 
as the ship will carry with safety (f). 

Bnt where a certain number of tons is stipulated for 
in the danse as to cargo,” that number and not the 
actual capacity of .the vessel will constitute the approxi- 
mate measure of the charterer’s obligation {gf). The 
charterer is bound to put on board goods equivalent to 
the cargo stipulated for, or to a full and complete cargo, 
though, owing to their destruction before the ship sails, 


(n) Cuthhert v. Gumming (1856), 11 Ex. at p. 409; and see Article 45. 
See also Colonial Ins. Co. v. Adelaide Ins. Co. (1886), 12 App. C. at 
p. 134. In Furness v. Tennant (1892), 8 T. L. E. 336, the charter ran 
“ to load a fnll and complete cargo of sugar in hogsheads and in bags.” 
The captain, without asking the nature of the cargo, so stowed the bags 
tendered to him, that certain hogsheads afterwards tendered could not be 
stowed, and the ship sailed with her alley ways, in which bags could 
have been stowed, empty. Held, that as the failure to carry a complete 
cargo was due to the shipowner’s stowage, the charterer was not liable. 
The clause does not in the absence of custom give the charterer any right 
to carry passengers (Shaw Savill v. Aitken (1883), 1 C. & E. 195), or 
goods (Mitcheson v. Nicoll (1852), 7 Ex. 929), in the cabins. 

(o) “Cargo” usually means an entire shipload: Kreuger V. Blanch 
(1870), Li. B. 5 Ex. 179; Borrowman v. Drayton (1877), 2 Ex. D. 15: 
but not necessarily a “full and complete cargo”; Miller v. Bornert 
(1900) 1 Q. B. 691. See also In re Harrison and Michs, Lambert d Co., 
(1917) 1 K. B. 755. But a contract to load a “ cargo” stated to be 
less than the capacity of the vessel leaves the shipowner at liberty to 
load other cargo : Caffin v. Aldridge, (1895) 2 Q. B. 648 (C. A.). As to 
“ dead weight capacity,” see Article 25. 

(p) Heathfield v. Bodenacher (1896), 2 Com. Cases, 55 (C. A.); 
Thomas v. Clarke (1818), 2 Stark. 450; Hunter v. Fry (1819), 2 B. & 
Aid. 421. Where the cargo contracted for varies in size or weight or 
condition according to the time of year, the charterer will fulfil his 
obligation by supplying a full and complete cargo of the goods in their 
normal condition at the time of shipment; e.g,, by supplying wood-pulp 
in the winter frozen hard, under a contract to ship “ wet wood-pulp ” : 
Isis Co. V. Bahr Behrend, (1900) A. C. 340. 

(q) Morris v. Levison (1876), 1 C. P. D. 155; Alcock v. Leeuw (1884), 
1 C. & E. 98; Miller v. Borner, (1900) 1 Q, B. 691. See, however, 
Jardine Matheson d Co. v, Clyde S.S. Co., (1910) 1 K. B. 627, where the 
charter was to load “ a cargo of beans not less than 6600 tons, but not 
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tliey may not all be carried in the ship (r). But when 
the charterer has loaded goods which have been destroyed 
by an excepted peril, he is not bound, nor is he entitled, 
to load other g*oods in the same space, and the shipowner 
has the right to fill that space with goods and take the 
freight thereon (s). 

Where the ship is stowed in a manner that does not 
make fuH use of her hold, but the charterer or his agents 
saw the stowage and made no objection, the shipowner 
will not be liable for not loading a full and complete 
cargo (t). 

The charterer is entitled to the full benefit of the use 
of the ship, and the shipowner is not entitled to impair 
that full benefit by loading more bunker coals than are 
reasonably necessary for the chartered voyage ('ll). 

Lawf ul merchandise : = goods ordinarily shipped from 
the port of shipment (.t*). 


exceeding 7000 tons . . . wliicli the charterers bind themselyes to ship 
not exceeding what she can reasonably stow and carry.'' The charterers 
loaded 6500 tons, which was not a full cargo, and it was held that they 
would be liable to load a fnll cargo of 6950 tons. The charterers, how- 
ever, succeeded on the point that where the charterer is given the use of 
the ship, except the bunkers, he is not required to load cargo in the 
cross-bunker forward of the engine-room, which can usually be used 
either for cargo or for coal. Sec 15 Com. Gas. 193. 

(f) Thus in Jones v. Holm (1867), L. B. 2 Ex, 335, where when a 
ship had loaded part of her cargo she caught fire, and the cargo on board 
being damaged had to be sold : Held, that the charterer was not bound 
to replace the damaged cargo, but was bound to supply so much as would 
with the damaged cargo make a “full and complete cargo.” But see 
Strugnell v. Friedrichsen (1862), 12 C. B. N. S. 452, where the dis-^ 
chrfirge of three-quarters of the cargo under similar circumstances by the 
master’s request, and at the charterer’s expense, was held to free the 
charterer from any further liability. 

(s) Aitken v. Brnsthausen, (1894) 1 Q. B, 773. This seems to be so 
whether the rate of freight is a rate per ton or a lump sum. €f, Weir 
V. Girvin Roper, (1900) 1 Q. B. 45. 

(t) Hovill V. Stephenson (1830), 4 0, & P. 469. 

(u) Darling v. Raeburn, (1907) 1 K, B. 846. In Carlton S,8. Co. v. 
Castle Mail Co. (1897), 2 Com. Cas. 173 (not reversed on this point on 
appeal), the shipowner was held entitled to ship more bunkers than were 
necessary for the chartered voyage, but this was on proof that such a 
course was customary, 

(a;) Vanderspar v. Duncan (1891), 8 T. L. B, 30, where Government 

f uns were held not lawful merchandise from Ceylon. Cf. Potter v. 
few Zealand S. Go. (1895), 1 Com. Cases, 114. 
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Case 1. — A vessel was chartered to load a full and complete 
cargo of iron, say about 1100 tons.’’ The actual tonnage of the 
ship was 1210 tons. The charterer furnished 1080 tons. Eeldj 
that the charterer was only bound to load about 1100 tons,” 
that 3 per cent, was a fair margin ; hence that he should have 
loaded 1133 tons {y). 

Case 2. — A ship was guaranteed to carry 2600 tons deadweight, 
and charterers undertook to load a full and complete cargo at a 
named freight, ‘‘all per ton dead weight capacity as -above.” A 
full and complete cargo would be 2950 tons. Held, (1) charterers 
should load 2950 tons ; (2) freight was payable on that quantity 
at the named rate {z). 


Article 4ri . — Brohen Stowage, 

Where there is a charter to load a full and complete 
cargo/’ if the cargo loaded leaves room that may he 
filled with broken stowage/’ such broken stowage must 
be provided unless the custom of the port of loading does 
not require it (a). 

Case. — A ship was chartered “ to load at X. a full and complete 
cargo of sugar, molasses, and/or other produce.” The charterer 
filled the ship with sugar in hogsheads and molasses in puncheons, 
but did not fill up with broken stowage. ' Evidence of a custom 
at X, that “ full and complete cargo of sugar and molasses ” 


{y) Morris v. Levison (1876), 1 C. P. D. 165. But see Miller v. 
Borner, (1900) 1 Q. B. 691, on the words “ a cargo of about 2800 tons,” 
and Jardine MatJieson t6 Co. v. Clyde S.S. Go.^ (1910) 1 K. B. 627, on 
the words ” a cargo of beans not less than 6500 but not exceeding 7000 
tons.” A cargo of so many tons, ” or thereabouts,” is frequently taken 
to allow a margin of 5 per cent, either way. This sort of usage is oid : 
” If the ship be fraighted for 200 Tuns or thereabouts, this addition 
(or thereabouts) is within five Tuns commonly^ taken and understood.” 
(Malynes, Lex Mercatoria, 1686, p. 100.) In Alcock v. Leeuw (188J:), 
1 C. & E. 98, a charter to ship ” empty petroleum barrels as required 
by the master, say about 6000,” was held to allow the master 10 per 
cent, margin on either side of 6600. In SocUU Anonyme v. Scholefield 
(1902), 7 Com. Cases, 114, a custom of the Newcastle coal-trade that 
the word ” about ” gave the vendor an option of 6 per cent, either way 
was proved and upheld by the C. A. Where the word “ about ” is not 
used, see Harland v. Burstall (1901), 6 Com. Cases, 113. See also 
Thornett v. Yuills (1921), 1 K. B. 219. The margin expressly per- 
mitted by ” about ” will still be subject to the rule “Be minimis non 
curat lex''; Shipton v. Weil (1912), 17 Com. Cas. 153. 

(z) Heathfield S.S. Co. V. Rodenacher (1896), 2 Com. Oases, 55 
(0. A.). 

(a) Cole V. Meek (1864), 15 0. B. N, S. 795; see also Duckett v. 
Satterfield (1868), L. R. 3 0. P. 227. 
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meant cargo so stowed without broken stowage, held admissible, 
and the custom reasonable. Held^ therefore, that the charterer 
had fulfilled his obligation (&). 


Article 48 . — Deck Cargo, 

Goods are to be loaded in the usual carrying places (c). 

The shipowner or master will only be authorised to 
stow goods on deck : (1) by a custom binding in the trade 
or port of loading, to stow on deck goods of that class on 
such a voyage {d ) ; or (2) by express agreement with the 
shipper of the particular goods so to stow them (e). 

The effect of deck stowage not so authorised will be to 
set aside the exceptions of the charter or bill of lading (/), 
and to render the shipowner liable under his contract of 
carriage for damage happening to such goods {g). 


(b) Cuthhert v. Gumming (1856), 11 Ex. 405. 

(c) MitcJteson v. Nicoll (1862), 7 Ex. 929; Royal Exchange Co. v. 
Dixon (1886), 12 App. C. at p. 16. See post, Articles 90, 110. Where 
a ship was chartered, charterers to have “ the full reach of the vessel's 
hold frora bulkhead to bulkhead, including the half-deck” : Held, that 
the freight for goods stowed on deck was due to the shipowners : Neill v. 
Ridley (1864), 9 Ex. 677. As to cross -bunkers, see Jardine Matheson d 
Co. v. Clyde S.S. Co. (1910), 15 Com. Cas. 193. 

(d) Sucii as existed in Gould v. Oliver (1837), 4 Bing. N. C. 134, and 
was attempted to be proved in Newall v. Royal Exchange Co. (1885), 33 
W. R. 342, 868, and Royal Exchange Co. v. Dixon (1886), 12 App. 
0 . 11 . 

(e) As in Burton v, English (1883), 12 Q. B. D. 218; Wright v. 
Marwood (1881), 7 Q. B. D. 62; Johnson v. Chapman (1865), 19 C. B. 
N. S. 563. 

(/) The shipowner is probably in the same position as in the case of 
deviation (see Article 99). He is a bailor who has put the goods in a^ 
place which is not the agreed place for their keeping, as in Lilley v. 
Doubleday (1881), 7 Q. B. 1). 610, which is approved in Morrison v. 
Shaw, Savill, (1916) 2 K. B. 783, as giving the principle on which 
liability is created by a deviation. 

(g) Newall v. Royal Exchange Go., vide supra. This case is also 
reported in 1 Times L. R. 178, 490, but in neither report are the grounds 
of the judgment very clear. Before Cave, J., at the trial, it was 
assumed that there was a binding custom to load on deck at the ship- 
owner’s risk : Cave, 1., held that this custom excluded the terms of the 
bill of lading; that therefore the shipowner was liable as a common 
carrier, but that as the goods, owing to the custom, were properly stowed 
on deck, the master was the agent of the shipper in making a jettison, 
and the shipper’s only right was to a general average contribution. In 
the Court of Appeal it was held that there was no such binding custom, 
that therefore the goods were improperly stowed on deck, and the master 
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If by bis bill of lading tbe shipowner is authorized to 
carry either under deck or on deck, he is not bound to 
inform the shipper that he is going to carry on deck, so as 
to enable the latter to insure his goods as deck cargo (h). 

The peculiar position of goods stowed on deck puts 
them in a special relation to claims for general 
average (i). 

Case 1. — A ship was chartered to carry a ‘‘ full and complete 
cargo.’’ Held, that the charterer was not entitled to load goods 
in the cabin (j). 

Case 2 . — Cotton was shipped under a bill of lading, excepting 
‘‘jettison” and «»“ stranding.” The cotton was shipped on deck 
improperly (the attempt to prove a custom to do so failing) ; 
owing to the ship’s stranding, the cotton was jettisoned, such 
jettison itself being proper. Held, that the goods being improperly 
stowed, the shij)owner was not protected by the exceptions {k). 


Article 49 . — Ballast and Dunnage. 

The shipowner having to furnish a seaworthy ship is 
bound to provide sufficient ballast and dunnage to make 
the ship seaworthy (Z), and cannot require the charterer 
to provide such a cargo as will render it unnecessary for 
the shipowner to load ballawst (m). 


had not the authority of the shipper to jettison them ; that consequently 
the remedy of the shipper was not for a general average contribution. ; 
and that the shipowner could not protect himself by the exceptions in 
the bill of lading, because those exceptions only applied to goods properly 
stowed. The House of Lords in Royal Exchange Go. v. Dixon (1886), 
12 App. G. 11, upheld the view of the Court of Appeal. 

(h) Armour V. Walford (1921), 27 Com. Cas. 37. 

(i) Vide post, Articles 90, 110. 

(j) Mitclieson v. Nicoll (1852), 7 Ex. 929. 

(k) Royal Exchange Co. v. Dixo^, vide supra. 

(T) The ship is not ready to load until she is so provided : Sailing 
Ship Lyderhorn v, Duncan, (190»9) 2 K. B. 929. The charterer some- 
times contracts to ship ballast at ship’s expense; and, if so, may, in the 
absence of express stipulation, be liable for delay in such shipment : see 
for such stipulation, Sanguinetti v. Pacific Steam Navigation Co. (1877), 
2 Q. B, J>. 238. For special clause as to damage, see The Cressington, 
(1891), P. 152, where it was held that the certificate of a surveyor on the 
point before sailing is not conclusive against the charterer, even when 
the charter requires such a certificate to be furnished. Of. Sleigh v. 
Tyser, (1900) 2 Q. B. 333. 

(m) Moorsom v. Page (1814), 4 Gamp. 103; Irving v. Clegg (1834), 1 
Bing. N.G. 53; Southampton Colliery Co. v. Clarke (1870), L. B. 6 
Ex. 53; Weir v. Union S.S. Go., (1900) A. 0. 525. 
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Tlie shipowner may carry freight-paying merchandise 
as ballast, if it tabes no more room than ballast would 
have done, and does not interfere with the cargo shipped 
by the charterer {??). 

Note , — Dunnage is the name given to the provision made 
in stowage to protect goods, by the use of various articles, 
from damage by contact with the bottom or sides of the 
vessel or with other goods. Shifting boards are to be treated 
as part of the ship’s proper equipment rather than as 
dunnage (o). 

Case 1. — A ship was chartered to load a ftill and complete 
cargo of copper, tallow, hides, or other goods (p). The charterer 
provided tallow and hides, but no copper. In consequence, the 
ship had to keep in her ballast, and so lost freight, Heldj that 
the charterer was justified in shipping such a cargo (q). 

Case 2. — A ship was chartered *^to carry a full and complete 
cargo of merchandise, 100 tons of rice or sugar to be shipped 
previous to any other cargo as ballast.’’ The charterer completed 
the loading with such light goods that more than 100 tons of 
ballast were required. Held, that the shipowner must supply 
it (r). 


Article 50 . — Loading and Stevedores, 

In the absence of custom or express agreement it is 
the duty of the owner by his master to receive and stow 
properly the cargo, which is brought alongside at th^ 
risk and expense of the shipper (s). If the master or 
shipowner himself directs the stowage, he is bound to 


^(n) Toiose v. Henderson (1860), 4 Ex. 890. Semble, the shipowner 
may use cargo as ballast or dunnage, provided it can be so stowed as to 
take no harm, though this will rarely happen : hence dictum of Sir K. 
Phillimore in The Marathon (1879), 4t L. T. 163, at p. 166. 

(o) Wye Go, v. Gompagnie P, 0, (1922), 1 X. B. 617, in which 
charterers agreed to provide “ all dunnage required.” 

(p) Eor other cases on special charters as to proportion of goods to be 
shipped, see Gockburn v. Alexander (1848), 6 0. B. 791; Warren v. 
Peabody (1849), 8 G. B. 800; Capper v. Forster 3 Bing. N. G. 
988; Southampton S. Colliery Co. v. Clarke (1870), Ju. B. 6 Ex. 63. 

{q) Moorsom v. Page (1814), 4 Camp. 103. 

(r) Irving v. Clegg (1834), 1 Bing. N. 0. 63. 

(s) Blaihie v. Stembridge (1869), 6 C. B. B. 8. 894; Sandeman v. 
Scurr (1866), L. B. 2 Q. B. 86. Cf. Ballantyne v. Paton (1912), Sess. 
Gas. 246, 
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exercise tlie same skill as a properly qualified steve- 
dore (t). If lie fails to do so, tlie sliipper kas an action 
against tke owner or master ( 5 ). 

As between skipper and skipowner, tbe employment of 
a stevedore by tke owner does not relieve kim from 
liability under kis contract to carry as contained in tke 
bill of lading, and, unless protected by express agree- 
ment, ke will tkerefore be liable for damage done in or 
by negligent stowage (u), tkongk ke will kave kis remedy 
against tke stevedore. 

In all tkese cases it will be a good defence to show 
tkat tke skipper was aware of tke metkod of stowage, and 
made no objection (w). 

Wketker tke ckarterer or owner is ultimately liable for 
bad stowage will depend on tke terms of tke ckarter as 
to stowage, but eitker tke ckarterer or owner will kav© 
kis remedy against tke stevedore, unless tke damage 
results from defects in gear supplied by tke skip {a >) . 

Tke owner wko kas employed a stevedore is not liable 
to persons damaged in tke course of tke stevedore’s work, 
unless tke damage results from defects in gear supplied 
by tke skip. In any otker case, tkeir remedy, if any, is 
against tke stevedore (y). 

Witk a general skip loading cargo at more tkan on© 
port, tke skipowner at a later port may skift, and even 
temporarily put askore, cargo loaded at an earlier port, 
if tkat is necessary for tke proper stowage of tke vessel 
on tke voyage (z). And tke exceptions of tk© bill of 
lading protect kim as to damage sustained by suck cargo 
wkile so removed (z), 

(t) Anglo-African Co. v, Lamz^d (1866), h. B. 1 C. P. 226; Swain- 
ston V. Garrick (1833), 2 L. J. Ex. 255, and see Note 1, post. 

(u) Sandeman v. Scurr (1866), L. E. 2 Q. B. 86; The Figlia Maggiore 
(1868), L. E. 2 A. & E. 106; The St. Cloud (1863), B. & L. 4; Eayn 
V. Oulliford (1878), 4 C. P, D. 182. 

(w) Hutchinson v. Ouion (1858), 6 C. B. N. S. at p. 162; Hovill v. 
Stephenson (1830), 4 C. & P. 469; Ohrloff v. Briscall (1866), L. E. 1 
P. 0. 231; Major v. White (1835), 7 C. & P. 41. 

(x) See cases post, p. 165, and notes. The owner is* primarily liable 
to pay the stevedore. See Eastman v. Harry (1876), 33 li. T. §00. 

(y) Murray v. Currie (1870), Jj. E. 6 C, P. 24. 

(z) Bruce, Marriott S Co. v. Houlder, (1917) 1 E. B. 72. 

11 


A. 
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Note 1. — Some of the above statements seem to conflict 
with the principle that the employer of an independent con- 
tractor incurs no liability for the acts of his contractor and 
his servants; and are certainly opposed to the dictum of 
Willes, J., in Murray v, Ounie (a) : — “ The shipowner would 
not have been liable to the charterer (shipper), if the wrong- 
ful act of the stevedore had caused damage to any part of 
the cargo/’ But the principle is subject to exceptions, as 
when the act is unlawful or in its nature dangerous, or is 
work which the employer is bound by statute or common 
law to perform, or is controlled or intexTered with and 
directed by the employer (6). Now it is clear that the work 
of loading is one which the carrier is legally bound to perform 
under his contract of carriage, and he cannot get rid of his 
liability by employing an independent contractor, though 
he may have a remedy over against the contractor. Persons, 
however, damaged by the contractor’s negligence, apart 
from the contract of carriage, can only sue the contractor, 
and this is the explanation of Munuy v. Currie (a); as the 
work was not so dangerous, per se, as to bring it wdthin the 
exception, nor did the employer control the contractor’s 
work. The ordinary directions to a stevedore, as to where 
he should stow goods, not involving instructions as to how 
he should stow them, will not be sufficient to bring the 
employer within this exception. The dictum of Willes, J., 
is therefore, it is submitted, unsonnd. 

Note 2.— It is very usual to find a provision in charter- 
parties whereby the charterer secures the right to appoint a 
stevedore, and under such a clause a question often arises 
whether a stevedore so appointed is, as between the owners 
and the charterers (c), the servant of the owners or the 
charterers. In Blaikie v. Btemhridge {d)y where there was 


(a) (1870), L. E. 6 C. P. 24. 

(b) See Macdonell on “ Master and Servant,” pp. 262 — 270. 

(c) As between the owners and consignees or indorsees, if the latter 
are ignorant of the provisions of the charter, and if under the charter the 
owners retain possession and control fof the ship, an appointment of a 
stevedore by the charterers will not absolve the owners from respon- 
sibility for bad stowage : Swainston v. Garrick (1833), 2 L. J. Ex. 255; 
Sandeman v. Scurr (1866), L. R. 2 Q. B. 86. 

(d) (1859), 6 C. B. N. A 894, Ex. Ch. 904. In Swainston v. Garrick 
(v.s.), where, by an arrangement outside the charter, the charterers 
had appointed their own stevedore, the claim was by the owners against 
the master, to recover the amount of damages which the owners had 
been found liable to pay to certain consignees for negligent stowage. It 
was held that the master’s prima facie obligation to his owners of 
careful stowage was removed by their allowing the charterer’s stevedore 
to take his place in the matter. 
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3, clause in the charter, “ stevedore to be appointed by the 
charterer but to be paid by and act under the captain's 
orders," and the claim was by a shipper against the master 
not upon a bill of lading, but in tort, it was held that -the 
stevedore was not the master's servant. In the Exchequer 
Chamber the decision in favour of the master was affirmed 
on the ground that he had committed no breach of contract 
or of duty, but Bramw^ell, B., doubted whether the steve- 
dore was not the master’s (the owner’s?) servant. In The 
Catherine Chalmers (e), with a clause that the vessel should 

be stowed by charterer’s stevedore at the expense and 
risk of the vessel," Sir E. Phillimore, upon the authority of 
Blaikie v. Stemhridge (/), held that the owners w^ere not 
responsible to the charterers for bad stowage. But this 
decision must be erroneous, for it gives no effect to the 
words " and risk," which were doubtless inserted in view of 
this very point (y). In Brys & Gylsen v. Dry sd ale (h), with 
the clause, “ Charterers are to provide and pay a stevedore 
to do the stowing of the cargo under the supervision of the 
master," the charterers w^ere held liable for dead freight, 
when owing to the fault of the stevedore less than a full 
cargo w^as loaded. 

On the other hand, there have been several cases in which 
it has been decided that the stevedore was the servant of the 
shipowners. In Sack v. Ford (f), the charter contained a 
clause, the charterers are to have liberty to employ steve- 
dores and labourers to assist in the . . . stowage of the 
cargo; but such stevedores being under the control and 
direction of the master, the charterers are not in any case to 
be responsible to the owners for damage or improper stow^age 
, . . the liability of owners shall remain the same as if they 
were carrying out a voyage on their own account." The 
charterers sued the owmers for negligent stowage, and under 
the special terms of the clause, succeeded. In The 
Relene (f), the claim for negligent stowage was made by, 
indorsees of a bill of lading against the shipowners. The 
charter contained a clause,^ “ charterers being allowed to 
appoint a head stevedore, at the expense and under the 


(e) (1875), 32 L, 0?. 847. 

(/) See note (d), p. 160, ante. 

ig) In The Ferro, (1893) P. 38, the words were the same,^ and it was 
apparently assumed that they would render the shipowner liable. The 
claim, however, was being put forward by a shipper ignorant of the 
charter, 

(h) (1920), 4 LL L. Bep. 24. 

(i) (1862), 13 G. B. N. S. 90, 

(/) (1865), B. & L. 415. 
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inspection and responsibility of the master for proper 
stowage and it was proved that the charterer, w^ho was 
the shipper, saw and approved of the manner of stowage. 
The plainti]^s recovered, and Dr. Lnshington intimated his 
opinion that under this clause the charterer might have 
recovered against the owners (k). In Steinman v. Angler (1) 
the stevedore was appointed by the charterer but paid by 
the shipowner. It was held that the shipowner was not 
protected by an exception of ‘ ‘ thieves ’ ’ in the bills of lading 
against a claim for goods stolen after loading by the steve- 
dore's men; and the principle of the decision was that such 
an exception does not cover thefts by the owmer’s servants. 
In Hants v. Best (m) the charterparty provided: “ Steve- 
dore to be appointed by the charterers in London only, but 
employed and paid for by owners at current rate." In a 
claim by the owmers for demurrage, alleged in part to be due 
to the conduct of the stevedore thus appointed, it was held 
that the stevedore was not the servant of the charterers (n). 

Of all the above cases, it will be noticed that The 
Catherine Chalmers, Sack v. Ford, and Harris v. Best are 
the only ones in which the question was raised as between 
charterers and owners. 

No general rule, it is submitted, can be derived from these 
cases, nor from the principles laid down in Quarman v. 
Burnett (o). Probably each case depends upon its own 
circumstances, and, to use the words of Esher, M.E., in 
Harris v. Best (p) : “ Sometimes it is stipulated that the 
charterer is to employ and pay a stevedore, and if he is to 
employ a stevedore to stow the cargo, then he is liable for 
the consequences of bad stowage. There is also another 
way in which the arrangement is made. The charterer 
may desire to have good stowage, but yet not to be under 
any obligation for the stevedore's actions; the charterer 
makes a contract with the shipowner that the shipowner 
^shall employ a stevedore to be appointed or nominated by 
the charterer. In such a case the shipper nominates a good 


(k) (1865), B, & L. at p. 424. In the Privy Council (ihid. 429) the 
judgment was reversed on the ground that there was no negligent 
stowage in fact, but no opinion was given upon the point now in 
consideration. 

(l) (1891), 1 Q. B. 619. The precise words of the charterparty as to 
the stevedore do not seem to be reported. 

(m) (1892), 7 Asp. M. L. C. 272. 

(n) See also Andersen v. Gmndall (1898), 14 T. L. B. 256; and Royal 
Mail Co. V. Macintyre (1911), 16 Cona. Cas. 2S1. 

(o) (1840), 6 M; & "W. 499. (p) 7 Asp. M. L. C. at p. 274. 
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stevedore, and then leaves him to be the servant of the 
shipowner, just as if he had been nominated by the ship- 
owner.” When it is considered that primd facie it is the 
duty of the shipowner to secure proper stowage of the cargo, 
it seems probable that in most cases the latter rather than 
the former of the results described in this passage is the 
right one. 

Case 1. — A ship was chartered by C. to load a cargo not 
exceeding what the ship could reasonably carry, “ C.’s stevedore 
to be employed by the ship, and the cargo ... to be brought 
alongside at C.’s risk and expense,’^ C. did not appoint a 
stevedore, and the owners did not load a full cargo. Held, that 
the condition that C. should appoint a stevedore was not a con- 
dition precedent ; that, even if he did not, the owners and their 
master were bound to take on board as much cargo as the 
ship could reasonably carry, and that the master was bound to 
use the same skill as a qualified stevedore in stowing it (g). 

Case 2. — C. chartered a ship from A., with a clause, “ steve- 
dore of outward cargo to be appointed by charterer, but to be 
paid by and act under captain’s orders.” Other shippers, 
knowing of the charter, shipped goods which were stowed by the 
stevedore appointed by the charterer; the captain did not inter- 
fere with their stowage. Held, that the shipper could not sue 
the master for bad stowage (r). 

Case 3. — A. chartered a ship to C,, to sail to X., and load from 
C.’s agents there “cargo to be stowed at merchant’s risk and 
expense.” Goods were shipped by F., ignorant of the charter. 
The stevedore was appointed by the charterers, though ultimately 
paid by owners. Held, that F. could sue A. on bills of lading 
signed by the master (s). 

Case 4. — K., a stevedore, in unloading A.’s ship, employed L., 
a member of A.’s crew, assigned to him by A., but under the 
orders of and paid by K. Through L.’s negligence, M., a fellow- 
workman, was injured. Held, that K., and not A., was liable (t). 

Case 5. — C. sued A. and E., his captain, for negligent stowage 
of A.’s ship, chartered by C., whereby damage was done to the 
<?argo. A. proved that C. and his broker were on board from 
time to time during the loading, saw what was being done, and* 
made no objection to it. Held, a good defence (u). 


(q) Anglo-African Co, v. Lam^ied (1866), L. E. 1 C. F. 226. 

(r) Blaikie v. Stemhridge (1869), 6 C. B. N. S. 894. 

(s) Sandeman v. Scurr (1866), L. R. 2 Q. B. 86. Semble, that A. 
could sue 0. for damages F. recovered from him. Sed cf. BaumvoU 
V. Gilchrest, (1892), 1 Q. B. 253, where the ship was out of its owner’s 
possession and control; here the owner would not be liable. 

(t) Murray v. Currie (1870), L. R. 6 C. P. 24. 

(u) Ohrloff V. Briscall (1866), Ii. E, 1 P. 0. 231; Union Castle Co. v. 
Borderdale Co., (1919) 1 K. B. 612. But the knowledge of the lighter- 
man who brought the goods to the ship will not be sufficient to affect 
the shipper : Figlia Maggiore (1868), L. E. 2 A. & E. 106. 
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Article 51. — Mate's Receipt. 

On deliyery of goods by a shipper to the shipowner or 
his agent, the shipper will, unless there is a cnstom of 
the port to the contrary [w), obtain a docnment known as 
a maters reoei/ptJ’ Apart from special contract [x) the 
goods ar^ then in the shipowner's possession and at his 
risk {y). 

Asa general rule the person in possession of the maters* 
receipt, where one exists, is the person entitled to bills 
of lading, which should be given in exchange for that 
receipt, and he can sue for wrongful dealing with the 
goods. The shipowner will be justified in delivering 
bills of lading to him if he has received no notice of and 
does not know of other claims {z). 

But the mate’s receipt is also a recognition of property 
in any person named therein as owner, an acknowledg- 
ment that the shipper holds the goods on his account (a). 
The master will therefore be justified in delivering bills 
of lading to such a person; or to a person proved to be 
owner of the goods (6), even though the mate’s receipt 


(w) Thus in the port of London a “ mate’s receipt ” is only given for 
water-borne goods, and not for goods sent to the docks by land. T’or 
these latter the corresponding document is the wharfage note issued by 
the Port Authority, who receive a mate's receipt from the ship. 

^ (x) See Note 2, p. 167. Such special contract may also be contained’ 
in the shipping note tendered by the shipper and signed by or for the 
shipowner. Thus in Armstrong v. Allan (1892), 8 Times L. B. 613, the 
shipping note contained the clause “no goods to be received on board 
unless a clean receipt can be given.” The captain received the goods, 
but would not give “ a clean receipt and the shipper was held entitled 
to demand his goods back. 

(y) British Columbia Co. v. NettUship (1868), L. E. 3 C. P. 499; 
Cobban v. Downe (1803), 5 Bsp. 41. The shipowner will hold them on- 
the terms of his usual bill of lading, even before its signature; but this 
is frequently expressly provided for in the mate’s receipt. Of. D& 
Clermont v. General Steam Navigation Co. (1891), 7 Times L. B. 187. 
Semhle, that the fish is only that of an ordinary bailee until shipment r 
Nottehohn v. Richter (1886), 18 Q. B. J). 63. 

(z) Graven v. Ryder (1816), 6 Taunt. 433; Thompson v. Trail (1826), 
6 B. & C. 36; Palke v. Fletcher (1865), 18 C. B. N, S. 403 

(a) Evans v. Nichol (1841), 3 M. <fe Gr. 614; Craven v. Ryder (1816). 6 
Taunt. 433- The majority of receipts do not contain an owner’s name. 

(h) Gowasjee v. Thompson (1845), 5 Moore, P. C. 165. 
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is not produced, if lie lias received no notice of other 
claims and is satisfied tfie goods are on board (c). 

Mere indorsement or transference of the mate’s receipt 
witliout notice to tire sliipowiier or bis agent does not 
pass tbe property in tlie goods, and a custom to that 
efiect has been field bad (c). ' 

Statements in tfie mate’s receipt are not conclusive 
against tfie shipowner, but tfirow on fiim tfie burden of 
disproving tfiem (d) . 

Note 1. — A dean receipt is one in which the acknowledg- 
ment of the receipt of the goods is not qualified by any reser- 
vation as to their quality or quantity (e). So also a clean 
hill of lading' is one in which there is nothing to qualify the 
admission that so many packages are shipped in good order 
and well conditioned (f). 

Note 2. — The bill of lading sometimes provides expressly 
when the ship’s responsibility shall commence; e.g., “ when 
goods are taken in from a lighter, when the goods are over 
the ship’s deck level with the rail”; or “it is expressly 
stipulated that the goods mentioned in this bill of lading, 
while awaiting shipment on any quay or lighter in Liverpool, 
shall be at risk of shipper ” ; or “ the cargo to be taken from 
the bank of the river ... by the ship’s boats and crew at 
ship’s risk and expense ” {g). 

The shipowner usually requires as a condition of his 
assuming liability for the goods, that they shall be correctly 
marked, e.g.: “ The shippers to mark each package before 
shipment with the name of tfie port of destination in letters 
of two inches in length at least, otherwise the owmers to be 
free from all responsibility for the goods ” ; or, “ The ship 
will not be responsible for correct delivery, unless each 
•package be distinctly, correctly, and permanently marked 
by the merchant before shipment with a mark, number, and 
address, and also with the name of the port of delivery, 


(c) Hathesing v. Laing (187S), L. B. 17 Eq. 92. In practice lighter- 
men and agents frequently detain the mate's receipt as security for 
disputed accounts; but shipowners in these cases often disregard the 
mate's receipt and deliver bills of lading to the shipper. 

(d) Middulph v. Bingham (1874), 30 L. T. 30. Contrast the effect of 
a statement by the master within his authority. See Article 20. 

(e) Armstrong v. Allan (1892), 8 Times E. B. 613. 

(/) Restitution 8.S. Co. v. Pine (1889), 61 L. T. at p. 333. 

(g) See Notteholin v. Richter (1886), 18 Q. B. D. 63; and contrast 
Dampskibsselskabet S. v. Calder (1911), 17 Com. Cas. 97, 
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which last must be in letters not less than two inches 

long’’ (h). 

Case 1. — F., shippers, delivered to A.^s servants on the quay 
goods for shipment by A.’s vessel alongside, and received a mate’s 
receipt ; one of the cases was left behind. Held^ that A. was 
liable for its loss (i). 

Case 2. — F. sold sugar /. o. b. to H. : F. shipped the sugar on 
A.’s ship,* receiving a “mate’s receipt” — “Received on board 
the Xj for and on account of F.” H. resold to K. ; K. obtained 
bills of lading from A.’s captain. Before the ship sailed H. 
failed. F. claimed to stop in transitu. The jury found that by 
shipping under the mate’s receipt F. did not intend to divest his 
lien. Held, that F. was entitled to the bills of lading, and not 
K., the property being still in F. (j). 

Case 3.— F. sold goods to H. /. o. 6., took a bill from H. in 
payment, and shipped them on A.’s ship, getting mate’s receipt. 
H. failed, while the bill was running. F. claimed to stop in 
transitu. A.’s captain had made out the bills of lading in H.’s 
name, without production of mate’s receipts. Held, that, F. 
being absolutely paid by bill (k), the right to stop in transitu 
was gone; that the property was therefore in H., and that the 
possession by F. of the mate’s receipts was immaterial {1). 

Case 4. — H., acting as agent for C. F., bought goods and 
shipped them in A.’s vessel, chartered to C. F., obtaining a mate’s 
receipt for them. C. F. indorsed the receipts to H., who kept 
them as security for his payment by C. F., but gave no notice to 
A.’s captain. C. F. obtained bills of lading from the captain, 
and endorsed them to a bank. The bank and H. both claimed 
the goods. H. set up a custom of Bombay that mate’s receipts 
were negotiable instruments, indorsement of which passed the 
property, and that captains were bound not to give bills of lading 
except on the production of the mate’s receipt. Held, that such 
a custom was bad; that A.’s captain, knowing C. F. to be the 
owners of the goods, and having no notice of any other claim, 
was Justified in giving bills of lading to C. F., and that the 
holders of the bills of lading had precedence over the holder of 
the mate’s receipts (m), 


(h) For an example of the working of a similar exception, see Cox v. 
Bruce (1886), 18 Q. B. B. 147; Parsons v. Nejc Zealand S.S. Co., 
(1901) 1 K. B. 548. In the latter case lit was held by Smith, M.E., and 
Collins, L.J., Eomer, LJ., doubting, that “correctly marked ’’ meant 
“ marked in accordance with the marks on the bill of lading.” 

(i) British Columbia Co. v. Nettleship (1868), L. E. 3 C. P. 499. 
The delivery must be to a recognised agent of the shipowner, as master, 
mate, super-cargo, or dock company, not merely on board the ship, or to 
the crew: Cobban v. Downs (1803), 5 Esp, 41; Mackenzie v.* Bowe 
(1810), 2 Camp. 482, 

(/) Craven v. Byder (1816), 6 Taunt. 433. 

(&) See Article 64. 

(l) Gowasjee v. Thompson (1845), 6 Moore, P. 0. 166. 

(m) Hathesing v. Laing (1873), L. E. 17 Eq. 92. 
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Case 5. — F. shipped goods in A.’s ship, and received a maters 
receipt: “Received on board the A. from F., to be delivered to 
G.’’ F. had arranged vrith G. that these goods should be con- 
signed to him as security for advances, and forwarded the receipt 
to G. F. failed, and A. claimed a lien on the goods for other 
debts due from to A. Held, that G., as holder of the mate’s 
receipt, acknowledging that the goods were held to be delivered 
to him, was entitled to sue A. for the goods (n). 

Case 6. — C. verbally chartered a ship from A., and loaded in it 
iron supplied by H. A.’s mate gave a receipt for 330 tons ; there 
was no bill of lading. On arrival there were only 326^ tons of 
iron. C. had paid H. for 330 tons, on the mate’s receipt. C. 
sued A. for the price of 3^ tons short. A.’s mate proved that he 
had delivered all that he had received. Held, that A. was not 
liable, the mate’s receipt being only primd facie evidence, which 
A. could contradict (o). 


Article 52 . — Shipped in Good Condition, — Weight, 
Value, and Contents unknown. — Quality and 
Quantity unknown. 

The insertion, in addition to the first, of either or both 
of the last two clauses in the bill of lading by the master 
or broker repudiates his liability for any description of 
the weight or contents, etc., of the goods contained in 
the bill of lading ; but he is bound to carry and deliver 
safely the goods received by him, whatever their contents 
or weight may be {jp). 

These clauses only admit as against the shipowner that 
a package was shipped externally to all appearances 
in good condition (^). A mate’s receipt (r) or bill of 


(n) B'oms v. tHcliol (1841), 3 M. & G. 614. 

(o) Biddulph V. Bingham (1874), 30 Ij. T. 30. 

(p) New Chinese Go. v. Ocean S.8. Co., (1917), 2 F. B. 664; Jessel v. 
Bath (1867), L. R. 2 Ex. 267; Leheau v. General Steam Navigation Co. 
(1872),, L. R. 8 C. P. 88; Craig Line v. NoHh British Go. (1921), 
Sess. das. 114. As to burden of proof of non-shipment, see Smith v. 
Bedouin Co., (1896), A. C. 70; Sanday v. Strath S.S. Co. (1920), 26 
Com. Gas. 163, 277; and Article 20, 

(g) The Peter der Grosse (1S75), 1 P. D. 414; but see Craig v. 
Delargy (1879), 6 Sc. Sess. Cas. 4th Ser. 1269; Witzler v. Collins 
(1879), 35 Am. Rep. 327. 

(r) Armstrong v. Allan (1892), 8 Times E. R. 613. 
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lading ( 5 ) whicli qualifies ttis admission is not a clean 
receipt or a clean bill of lading. 

If sneb goods are delivered damaged tbe shipper must 
give primd facie evidence either that they were shipped 
in good condition internally, or that the damage resulted 
from some cause for which the shipowner is liable (t), 

A statement in the bill of lading that goods were 
'' shipped in good order and condition will estop the 
shipowner against an indorsee for value of the bill from: 
proving that they were not in apparent good order and 
condition (w). 

As to the obligation under the American Harter Act 
to issue a bill of lading stating marks, number of 
packages, or quantity and apparent condition, see the 
Act in Appendix V., p. 484. 

Note . — The common phrase in a bill of lading, “ marked 
and numbered as per margin,’’ is of respectable antiquity. 

Marked all with the mark in the margent ’ ’ occurs in a bill 
of lading of 1541 by The Mary, and in one of 1544 by The 
John Evangelyst (x). 

Case 1. — D., C.’s broker, signed a bill of lading to F. for thirty- 
three tons of manganese ; the bill contained the printed words : 
“ Weight, contents, and value unknown.’’ On arrival the ship 


(s) Restitution S.S. Go. v. Pirie (1889), 61 L. T. at p. 333, and see 
Note 1, p. 167. 

(t) The Ida (1875), 32 L. T. 541; The Prosperino Palasso (1873), 29 
Lf. T. 622 ; which, however, is reversed in The Ida, so far as it laid down 
as a rule of law that the shipper must always prove affirmatively good 
condition on shipment. He must primd facie negative inherent vice of 
the goods, which he can do by shewing that the damage is obviously due 
to an external cause. See also Williams v. Robbie (1884), 11 Sc. Sess. 
Cases, 4th Ser. 982. Tbe non-arrival of the vessel at her destined port 
IS not even primd facie evidence of negli^nce : Boyson V. Wilson (1816), 

1 Stark. 236. The arrival of the vessel, but non-arrival of the goods, is 
such primd facie evidence : The Xantho (1886), 2 Times L. R. 704. See 
also Baxter's Leather Co. v. Royal Mail Co., (1908) 1 K. B. 796, 

2 K. B. 626. 

(u) Compania, do. v. Churchill, (1906) 1 K. B, 237. “ Quality 
unknown does not necessarily modify the effect of “ shipped in good 
condition,” though in some cases it may do so : ibid. See also 
Martineaus v. Royal Mail Co. (1912), 17 Com. Cas. 176; and Crawford 
V. Allan Line, (1912) A. C. 130, at p. 143. 

(x) Marsden, Select Pleas in the Admiralty Court (Selden Society,. 
1892), Vol. I., at pp. 112, 126. 
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only delivered twenty-six tons, and it was admitted that no more 
had been shipped. Held, that such a bill only meant “a certain 
quantity of manganese has been shipped which for purposes of 
freight is said by the shipper to amount to so much, but I do not 
pretend or undertake to know whether the statement of weight is 
correct ” (y). 

Case 2.— F. delivered to A. for shipment goods described in the 
bill of lading F. tendered for signature as ‘‘linen goods. A.'s 
captain signed the bill of lading, after stamping iti> “ Weight, 
value, and contents unknown.^' The goods were really silk goods, 
the misdescription being inadvertent and not fraudulent. In 
transit two pieces of silk were lost, and F. claimed their value 
from A. Held, that the effect of the words stamped was to do 
away with the description in the bill of lading, the contract being 
to carry the package whatever its contents might be and declining 
to be bound by any statement of its contents, and that A. was, 
therefore, liable (z). 

Case 3. — Goods were shipped under a bill of lading, “ Shipped 
in good order and condition . . . weight, contents, and value 
unknown.’’ They were delivered dirty externally, and damaged 
obviously from some external source. Held, that the bill of 
lading was evidence that externally the goods had been shipped in 
good order and condition to the eye, and that, as it was proved 
primd facie that the damage resulted from some external source, 
the shipowners, to free themselves, must prove that the goods were 
damaged when shipped (a). 

Case 4. — Cotton seed was shipped under a bill of lading “in 
good order and well conditioned ; quantity and quality unknown. ’ ’ 
Held, that to render the shipowner liable for the delivery of 
damaged goods, the shipper must prove either shipment in good 
condition or damage sustained on the voyage by a cause not within 
the exceptions (5). 

Case 5. — Seven hundred pieces of pitch pine sawn timber were 
shipped under a bill of lading stating : ‘ ‘ shipped in good order 


(y) Jessel v. Bath (1867), Li. R. 2 Ex. 267. See also New Chinese 

Co. V. Ocean S.8. Co,, (1917) 2 K. B. 664; fully v, Terry (1873), L. R. 
8 C. P. 679; CoDas v. Bingham (1853), 2 E. & B. 836, where, on a sale 
of cargo afloat by bill of lading, held, that payment was to be mad^ on 
the amount in the bill of lading, and not the amount actually delivered ; 
and Article 141, post. • 

(z) Lebeau v. General Steam Navigation Co. (1872), E. R. 8 C. P. 88. 
The case of Bradley v. Dunipace (1862), 1 BE. & C. 621, which caused 
much difference of judicial opinion at the time, is doubtful law now,, 
unless it can be explained on the ground that a parcel of different 
identity was delivered. Cf. Collins, L.J., Parsons v. New Zealand Co., 
(1901) 1 Q. B. 548, at p. 567. 

(a) The Peter dev Grosse (1875), 1 P. D. 414. If the dan^ge had 
not been obviously external, the shipper must have connected it in some 
way wuth the shipowner. Cf. Crawford v. Allan, (1912) A. C. 130, at 
pp. 143 and 147. 

(b) The Ida (1875), 32 L. T. 541. 
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and condition; . . . quality unknown/* Held, (1) that “quality 
unknown ” did not modify the admission as to good condition ; 
(2) that the shipowner was bound by the admission as against 
an indorsee of the bill of lading (c). 


Article 53 . — Cesser Clause, 

Charters, especially those made by English agents for 
foreign principals, frequently contain a clause to the 
effect that the charterer’s liability shall cease on ship- 
ment of the cargo. This clause, known as the “ lien and 
exemption clause,” or “ cesser clause ” {d), is usually 
inserted in consideration of the granting to the ship- 
owner of a lien, which he would not otherwise possess, 
on the cargo for demurrage and dead freight (e). 

The tendency of the Courts is to hold that the exenap- 
tion granted to the charterer is co-extensive with the lien 
thus conferred on the shipowner (/). 

Where therefore no lien at all has been granted to the 
shipowner, the Courts have been slow to relieve the 
charterer from liabilities arising either before or after 
the shipment of the cargo {g ) ; but, where the words 
make it clear that such was the intention of the parties, 
they have held the charterer relieved (A), even though 
the effect of such a decision was to leave the shipowner 
without remedy {i). 


(c) Gompania, cBc. v. Churchill, (1906) 1 K. B. 237. Cf, Martineaus 
V. Royal MaU Go, (1912), 17 Com. Cas. 176. 

^ {d) E.g. : “This charter being entered into on behalf of others, all 
liabjlity of the parties signing to cease after shipment of cargo, in con- 
sideration of which it is agreed that for the payment of all freight, dead 
freight, and demurrage, the said owner shall have an absolute lien and 
charge on the said cargo.” 

(e) See Article 161. 

(/) Clink V. Radford, (1891) 1 Q. B. 626 (C. A.); Hansen v. Harrold, 
(1894) 1 Q. B. 612 (C. A.) ; Dunlop v. Balfour, (1892) 1 Q. B. 607 ; see 
especially the judgment of Wright, J. See also Gray v. Carr (1871), 
Jj, E. 6 Q. B. at p. 544, and French v, Oerher (1877), 2 C. P. D. at 

p. 260. 

(g) Gh^stoffersen v, Hansen (1872), B. B. 7 Q. B. 509. 

(h) Oglesby v. Yglesias (1868), B. B. <fc E. 930; Mihain v. Perez 
(1861), 3 E. & E. 496. 

(i) It is clear that the charterer is relieved by the cesser clause from 
liabilities accruing after the shipment of the cargo; there has been a 
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Similarly wliere a lien has been granted to the ship- 
owner the Courts have held the charterer excused from 
claims for which the shipowner has a lien (k) or some 
other security on the cargo (Z), but have treated him as 
liable for claims for which the shipowner has no such 
lien (m), or which the express words of the clause show 
that he was intended to be liable for (n) . 

The rule that the cesser clause does not protect the 
charterer against claims for which no lien is given by 
the bill of lading applies even when the form of bill of 
lading to be signed is specified in the charterparty, and 
one is signed in that specified form {o). 

The fact that the charterer is also the consignee of the 
cargo will not destroy his exemption under such a 
clause ( 2 ^), unless he is consignee under a bill of lading 
incorporating and so reviving the liabilities of the 
charter, when the cesser clause will be held inapplicable 
to the new contract as regards liabilities accruing after 
the shipment of the cargo (q). 


conflict of opinion whether he was in addition relieved from liabilities 
accruing before such shipment; and, though the authorities now 
establish that he is, if a corresponding lien is given to the shipowner, 
yet several judges, and notably Lord Esher, while recognising that the 
authorities decide this, have thought that on principle the decisions 
should have been the other way. See per Brett, J., in Gray v. Carr, 
L. B. 6 Q. B. at p. 537, and in Kish v. Cory (1875), L. B. 10 Q. B. at 
p. 559; also per Coleridge, in the latter case, at p. 557, and per 

Grove, J., at p. 562; but, as the latter learned judge says, “ The 
authorities, however, are too strong to be overruled even by a Court 
of Error.” 

(k) Francesco v. Massey (1873), L. B. 8 Ex. 101; Kish v. Cory 
(1875), L. B. 10 Q. B. 553; Bannister v. Breslauer (1867), L. E. 2 C. P. 
497 ; Sanguinetii v. Pacific Steam Navigation Go. (1877), 2 Q. B. D. 
238. 

(l) French v. Gerber (1877), 2 C. P. D. at p. 250. 

(m) Clink v. Radford, (1891) •! Q. B. 625; Hansen v. Harrold, (1894) 
1 Q. B. 612; Dunlop v. Balfour, (1892) 1 Q. B. 507; Lockhart v. Falk 
(1875), L. B. 10 Ex. 132; Francesco v. Massey, vide supra. 

(n) Lister v. Van Haansbergen (1876), 1 Q, B. D. 269; Pederson v. 
Lotinga (1857), 28 L. T. 0. S. 267. 

( 0 ) Jennesen v. Secretary of State for India, (1916) 2 K. B, -^702. 

(p) Sanguinetii v. Pacific Steam Navigation Co. (1877), 2 Q. B. I>. 
238. 

iq) Gullischen v. Stewart (1884), 13 Q. B. D. 317 (demurrage at port 
of discharge); Bryden y. Niebuhr (1884), 1 C. & E. 241 (demurrage at 
port of call); which, it is submitted, overrule Barwick v. Burnyeat 
(1877), 36 L. T. 250. 
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Case 1. — A ship was chartered with no provision as to rate of 
loading or demurrage at port of loading, but with such provisions 
relating to the port of discharge, and also a clause : “ The char- 
terer’s liability under this charter to cease on the cargo being 
loaded, the owners having a lien on the cargo for the freight and 
demurrage.” On a claim by the shipowners for damages for 
detention at the port of loading, held, that as no lien was given 
for such damages under the name “ demurrage,” the cesser clause 
did not free* the charterers (r). 

Case 2. — A ship was chartered at a lump freight, the liability 
of charterers to cease on the vessel being loaded, the master and 
owners having a lien on the cargo for all freight and demurrage 
under the charter. The charterers had under the charter the 
privilege of rechartering the vessel at any rate of freight without 
prejudice to the charter, the captain to sign bills of lading . . . 
at the^ current or any rate of freight without prejudice to the 
charter. 

The charterers rechartered and presented bills of lading showing 
freight payable by weight delivered in London for a sum sufficient 
to satisfy the balance of freight due under the charter. The 
captain signed them. On the voyage the cargo diminished in 
weight so that the bill of lading freight (payable on weight 
delivered in London) was insufficient to cover the freight due under 
the charter, leaving a balance still unpaid. The shipowners sued 
the charterers for this balance. The charterers pleaded the cesser 
clause. Held, no defence, as the cesser clause only relieved the 
charterers to the extent to which an elective lien was given to the 
shipowners (s). 

Note . — The importance of the decision in Hansen v. 
Hanolil (a) is in the frequent cases where, there being a 
cesser clause in the charter with a lien for demurrage, 
demurrage is alleged to have been incurred at the port of 
loading, but is disputed. The captain is ashed under the 
terms of the charter to sign bills of lading as presented, 
which give no lien for demurrage. He fears that if he doeS' 
so, the cesser clause will prevent his owners from recovering 
demurrage at all. It appears to follow from Hansen v. 
Hmrold (t) that if, owing to the terms of the bill of lading, 
the shipowner has no effective lien for demurrage, the 
charterer will not be relieved by*the cesser clause, from a 
claim for demurrage. See, for a dispute of this kind settled 
by agreement, Anderson v. English Co. (u); other similar 
cases have arisen in arbitrations. The decision in 


(r) Clink v. Radford, (1891), 1 Q. B. 625 (C. A.). 

(4 Hansen v. Harrold, (1894) 1 Q. B. 612 (C. A.) : see Williams v. 
Canton' Co., (1901) A. C. 462. 

(t) (1894) 1 Q. B. 612. 

(u) (1895), 1 Com. Cases, 85. 
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Janentsky v. Langridge {w) does not conflict with this, for 
if the cesser clause did not operate because there was no lien 
for the freight unpaid, yet the charterers were only liable on 
right delivery of the cargo which had not taken place. The 
chief difficulty in the interpretation of the clause arises from 
the term demurrage,’’ which strictly means an agreed and 
certain sum payable under the contract for delay beyond 
the agreed lay-days; but may also be taken mor^ widely to 
mean the unliquidated damages payable for breach of the 
implied covenant to load within a reasonable time, known 
in law as “ damages for detention ” (x), and the term 
appears often to be used commercially in this wider sense. 

The cases, though contradictory, appear to yield the rules 
laid down in the next article, as to charters containing a 
cesser clause,” and a lien for “ demurrage.” . 


Article 54. — IJeimirrage and Cesser Clause. 

Where no demurrage in the strict sense of the term (y) 
is stipulated for in the provisions as to lay-days, hut a 
lien for demurrage is given by the cesser clause to the 
shipowner, such a lien will include damages for detention 
at the port of loading, and the charterer will therefore 
not be liable for such damages ( 2 :). 

Where demurrage in the strict sense of the term is 
stipulated for in the charter, after provisions as to both 
loading and discharging, it applies to both : if then a 
lien for demurrage is given together with a cesser clause, 
such a lien applies only to demurrage in the strict 
sense [a) [and not to damages for detention beyond the 
• agreed days on demurrage] (5). The charterer will 
therefore be freed from liability for demurrage at tie 


{w) (1895), 1 Com. Cases, 90. 

{x) Gray v. Carr (1871), L. R. 6 Q. B. 544, 551. 

(y) Agreed damages to be paid for the delay of the ship in loading or 
■unloading beyond an agreed period, such delay not being caused by 
default of the shipowner. 

(A Bannister v. Breslauer (1867), h, R. 2 C. P. 497; only to be 
supported on this aground: cf, per Bowen, L.J. in Clink v. Radford^ 
(1891) 1 Q. B. at p. 631, see post, p, 181. 

(a) Kish V. Gory (1875), D. R. 10 Q. B. 553. 

(h) Gray v. Carr (1871), L. R. 6 Q. B. 522. 
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port of loading (c) [but not for damages for detention 
at tile port of loading (d)'] (e). 

Where there is a stipulation for demurrage at the port 
of discharge, but none at the port of loading, the term 

demurrage can only be taken to apply to the port of 
discharge ; and the shipowner will therefore have no lien 
for damages for detention at the port of loading, while 
the charterer will be liable for such damages (/). 

Note , — These rules may also be put in another way. 
Where a lien for demurrage is given to the shipowner by a 
charter containing a “ cesser clause/' the charterer will be 
freed by the ‘ ‘ cesser clause ' ’ from all liability for demurrage 
or detention at the port of discharge. 

At the port of loading his liabilities will vary according to 
the stipulations of the charter as to demurrage. Stipula- 
tions for demurrage at the port of loading may be 
either (g ): — 

(1.) Exhaustive : as “ ten days for loading, and demurrage 
at £2 per diem afterwards/' which provides for all delay. 

(2.) Partial: as “ ten days to load, ten days on demurrage 
at £2 per diem," when all delay after tiventy days will give 
rise to " damages for detention or " demurrage at £2 per 
diem " {h)^ when demurrage will begin at a time unascer- 
tained, except that such time must be reasonable. 

(3.) None: as “ ten days to load," or " load according to 
the custom of the port," or simply " load," where all delay 
will be met by damages for detention. 

With regard, then, to the port of loading: 

(1.) If there is an exhaustive stipulation for demurrage, 
the charterer will be freed from it by the cesser clause, the 
shipowner having a co-extensive lien : Sanguineiti v. Pacific 
Steam Navigation Go. (i). 

^(2.) If there is a partial stipulation for demurrage, the 


(0) Francesco v, Massey (1873), L. B. 8 Ex. 101 ; Kish v. Cory, Me 
supra. 

(1) Gray v. Carr; Francesco v. Massey, vide supra. 

(e) The parts in brackets are not yet clear law : see Note, infra, 
p. 178. 

(/) Clink V. Radford, (1891) 1 Q. B. 625; Dunlop v. Balfour, (1892) 
1 Q. B. 507 ; Lockhart v. Falk (1875), L. B. 10 Ex. 132; Gardiner v. 
Macfarlane (1889), 16 Sc. Sess. C., 4th Ser. 658. 

(g) See also Article 121, post. 

(h) Gf. Harris v. Jacobs (1885), 15 Q. B. D. 247, 

(t) (1877), 2 Q. B. B. 238. 
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charterer wiil be freed from his liability for demurrage : Kish 
V. Corij (k) ; Francesco v. Massey (1) ; but, as the shipowner 
has no lien for damages for detention : Gi^ay v. Ca?T (m) ; the 
charterer will not be freed from his liability for such 
damages; Francesco v. Massey (1). 

(3.) If there is no stipulation for demurrage at the port of 
loading, but there is one for the port of discharge, the ship- 
owner will not have any lien for damages for detention at the 
port of loading : Gray v. Carr (m) ; the charterer will not be 
freed from his liability for them : Lockhart v. Falk (n). 

(4.) If there is no stipulation for demurrage either at the 
port of loading or port of discharge, but a lien for demurrage, 
it will be construed to give the shipowner a lien for damages 
for detention at the port of loading, and therefore to excuse 
the charterer from liability for such damages: Bannister v. 
Breslauer (o). 

Case 1. — A ship was chartered to load in regular turn in the 
customary manner . . . “this charter being concluded by C. on 
behalf of another party resident abroad, it is agreed that all 
liability of C. in every respect and as to all matters and things 
as well before as during and after the shipping of the cargo shall 
cease as soon as he has shipped the cargo.’’ Held, that by this 
clause the charterers, on shipment of the cargo, were protected 
from liability for delay in loading (p). 

Case 2. — A ship was chartered by C. “ to load in fifteen working 
days, the vessel to be discharged at the rate of thirty-five tons 
per working day, and ten days on demurrage over and above her 
said lay-days, C.’s liability to cease when ship is loaded, the 
captain having a lien upon the cargo for freight and demurrage/’ 
A claim was made against C. for five days’ demurrage, and 
fourteen days’ detention beyond the days on demurrage. On the 
trial 0. was held liable both for demurrage and for damages for 
detention. He appealed as to demurrage, admitting he was liable 
for damages for detention. Held, that as the owner had a lien 
for demurrage, C. was not liable for it (g). 

Case 3. — A ship was chartered by C. to carry rice, calling at 
port for orders “to be forwarded within forty-eight hours after 


ik) (1875), L, E. 10 Q. B. 558. 

(l) (1878), L. E. 8 Ex. 101, and see the reasoning in Clink v. Radford, 
(1891) 1 Q. B. 625, and Dunlop v. Balfour, (1892) 1 Q. B. 507. 

(m) (1871), L. E. 6 Q. B. 522. 

(n) (1875), L. E. 10 Ex. 132; Gardiner v. Macfarlane (1889), 16 
Sc. Sess. G., 4th Ser. 658. 

(o) (1867), L. E. 2 C. P. 497. 

(p) Mihain v. Perez (1861), 3 E. & E. 495, See also Oglesby v. 
Yglesias (1858), E. B. & B. 930. 

(q) Francesco v. Massey (1873), L. E. 8 Ex. 101. See also Kish v. 
Cory (1875), L, E. 10 Q. B. 563 (G. A.). 

A. 
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notice of her arrival had been given to and received by charterer's 
agents in London, or lay-days to count. . . . Liability of C. to 
cease as soon as cargo is on board, provided the same is worth 
the freight at port of discharge, but the owners of the ship to 
have an absolute lien on the cargo for all demurrage.” C. 
delayed orders at the port of call, and ordered the ship to a port 
which was not good and safe. Held, that C. was exonerated by 
the cesser clause, the term “ lay-days to count” giving the owner 
some protection by his lien on the cargo (r). 

Case 4. — A ship was chartered to load in the customary manner, 
proceed to Z., and then deliver, ‘‘ the cargo to be discharged in 
ten working days. Demurrage at £2 per 100 tons register per 
diem. The ship to have an absolute lien on cargo for freight and 
demurrage, the charterer’s liability to any clauses in this charter 
ceasing when he has delivered the cargo alongside ship.” The 
ship was delayed in loading. Held, that demurrage in the clause 
giving the lien only applied to demurrage at the port of dis- 
charge, and that the charterer was therefore liable for damages 
for detention at the port of loading (s). 

Case 5. — A ship was chartered to load a full and complete 
cargo . . . “ this charter being concluded by 0. for and on 
account of another party, it is agreed that all liability of C. shall 
cease as soon as the cargo is shipped, loading excepted, the owner 
agreeing to rest solely on his lien on the cargo for freight, demur- 
rage, and all other claims.” Held, that the charterers were liable 
for delay in loading (t). 

Case 6. — A ship was chartered by C. to load and unload with 
all dispatch . . . C.’s liability to cease when the cargo is shipped, 
provided the same is worth the freight on arrival at the port of 
discharge, the captain having an absolute lien on it for freight 
and demurrage.” Held, that demurrage applied to delay at the 
port of loading, that the owner had therefore a lien for it, and 
that the charterer was not liable (u). 

Note . — Lord Bramwell piquantly described this class of 
cases as “ cases where no principle of law is involved, but 


. (r) French v. Gerber (C. A.) (1877), 2 C. P. D. 247. 

( 5 ) Lockhart v. Falk (1875), L. R. 10 Ex. 132; Gardiner v. Mac- 
farlane (1889), 16 Sc. Sess. C., 4th Ser. 658 : see Clink v. Radford, 
(1891) 1 Q. B. 625; Dunlop v. Balfour, (1892) 1 Q. B. 507. 

(t) Lister V. Van Haanshergen (1876), 1 Q. B. D. 269. This case 
turns on express evidence of intention in the words “ loading excepted.” 
So also Pederson v. Lotinga (1857), 28 L. T. 267, may be supported as 
turning on a clause to pay demurrage at the port of loading, day by day, 
and is so construed by Blackburn, J., in Christoff ersen v. Hansen (1872), 
L. R. 7 Q, B. at p. 514. In Rederiaktieselskabet Superior v. Dewar, 
(1909), 2 K. B. 998, demurrage was “to be paid day by day as falling 
due,” but there was no cesser clause, and Pederson v. Lotinga was held 
to be inapplicable. 

{u) Bannister v. Breslauer (1867), L. B. 2 C. P. 497, This case has 
been much doubted, but never formally overruled. 
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only the meaning of careless and slovenly documents (x). 
There is, however, an important conflict of principles of 
construction. The earlier cases seem to have proceeded on 
the view that the cesser clause only freed the charterer from 
his liability for breaches occurring after the shipment of the 
cargo, unless an intention to free him from liability for 
previous breaches was clearly shewn: Milvain v. Perez (if). 
Later and more authoritative construction has, in all cases 
where a lien has been given to the shipowner, freed the 
charterer from liability for breaches before or after shipment 
of cargo, to the extent of the lien, unless an intention to 
render him liable was clearly shewn : acting on the principle 
that the charterer’s exemption should be co-extensive with 
the shipowner’s lien (z). , But, if this is to be consistently 
applied to the claims for or in the nature of demurrage, 
either (1) there must be a lien for damages for detention in 
loading^ under the name of ‘‘demurrage for if there is 
not, and the charterer is freed from liability for all breaches 
before the shipment of cargo, he is freed from liability for 
damages for detention in loading while the shipowner has no 
corresponding lien on the cargo, to indemnify him; or (2) the 
charterer ni ust in spite of the cesser clause still he liable for 
damages for detention at the port of loading; for, if he is not, 
the shipowner, having no lien for such damages, is also 
precluded by the cesser clause from his remed}^ against the 
charterer, and thus has a wrong without a remedy. 

The only case in which a lien for “ demurrage ” has been 
held to cover damages for detention is Bannister v. 
Breslauer (a), in which there was no provision at all in the 
charter for demurrage in the strict sense, though a lien for 
“demurrage ” was given, and this is the only ground on 
which this case is sustainable (h). It is clearly settled that 
in charters where there is a provision for demurrage at the 
port of discharge, but none at the port of loading, the 
charterer will not be freed by the cesser clause from 
liability for damages for detention at the port of loading (c), 
and the only case waiting judicial decision is where there is 
a partial provision for demurrage at the port of loading, as 
“ ten days on demurrage at £10 per diem,” which does not 


(cc) L. E. 6 Q- B. at p. 549. 
iy) (1861), 3 E. & E. 495. 

(z) See Clink v. Radford, (1891) 1 Q. B. 625; Dunlop v. Balfour, 
<1892) 1 Q. B. 507; Eansen v. Harrold, (1894) 1 Q, B. 612. 

{a) (1867), L. B. 2 C. P. 497; see post, p. 181.' 

(b) Per Bowen, L.J., in Clink v. Radford, (1891) 1 Q. B. at p. 631. 

(c) Clink V. Radford (d.s.); Dunlop v. Balfour, (1892) 1 Q. B. 507. 
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cover the whole delay. In this case the charterer will 
certainly be freed from his liability for demurrage in the 
strict sense, but his liability for damages for detention 
beyond the agreed days remains doubtful. 

The difficulty was recognised by Brett, J,, and Amphlett, 
B., in Kish v. Cory (d) ; but the decision of the point was not 
necessary to the case, and Amphiett, B., therefore declined 
to express any opinion, while Brett, J., and Coleridge, C.J., 
held the view, that the first alternative, a lien for damages 
for detention, under the name of “ demurrage/’ or, in wider 
terms, a lien to the shipowner for whatever claims the 
charterer is exempted from, wnuld be adopted when the 
case arose. Cleasby, B., suggested the second alternative. 

In Gray v. Carr (1871) (e) four judges in the Exchequer 
Chamber expressly held that the clause, “the owners to 
have an absolute lien for demurrage on the cargo/’ did not 
give the owners a lien for damages for detention at the port 
of loading, as distinguished from demurrage there; and 
Brett, J., who, with Willes, J., dissented on another point, 
said nothing to qualify this, but put forward, as his own 
view, that the cesser clause only freed the charterer from 
liabilities arising after loading. In that case a ship was 
chartered to load at X. in “ fifty running days for loading, to 
be discharged as fast as ship can put cargo out, and ten days 
on demurrage at £8 per day. The owners to have an 
absolute lien on the cargo for ... demurrage . . . 
charterer’s liability to cease on shipment of the cargo.’" 
Cargo was shipped under bills of lading to be delivered as 
per charter to G., “he paying freight, and all other con- 
ditions, or demurrage, if any should be incurred for the 
goods, as per charter.” The vessel was detained ten days 
on demurrage in loading at X., and eighteen days beyond. 
At the port of discharge the master claimed against the con- 
signees a lien for demurrage for ten days and for damages 
^ for detention for eighteen days. It thus became essential 
to determine what lien the master had by charter, before 
ascertaining how much of the charter the bill of lading incor- 
porated. And four judges (/) expressly held that the ship- 
owner under such a charter had a lien for demurrage, but 
not for damages for detention. In Francesco v. Massey (g) 
the Court below had held the charterer liable for damages. 


id) (1875), L. B. 10 Q, B. 553. 

(e) B. E. 6 Q. B. 522. See Note following Article 161, p. 4S3. 

(/) Gray v. Carr (1871), L. B, 6 Q. B., per Cleasby, B., at pp. 527,. 
528. Channell, B., p. 544. Bramwell, B., p. 551. Kelly, C.B., p. 556„ 
(g) (1873), L. E. 8 Ex. 101 (C. A.), 
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for detention, and, though he appealed successfully against 
another part of their judgment, he did not aj^peal on this 
point, on which the Court had followed Gray v. Carr. And 
in Lockhart v. Falk (J^), Clink v. Radford (i), and Dunlop v. 
Balfour {k) the Court expressly held that demurrage in the 
clause giving the lien must be confined to demurrage in the 
strictest sense of the term. 

The suggested lien is open to the further objecticui that it 
is a lien for unliquidated damages, the objections to which 
in shipping cases have been pointed out most forcibly by 
Brett, J., himself in Gray v. Can (?). 

On the other hand, in favour of the first alternative are 
the remarks of Coleridge, C.J., and Brett/ J., in Kish w. 
Cory (m); the dicta of Hellish, L.J., and Brett, L.J., in 
Sanguineiti v. Pacific Steam Navigation Co. (n), and the 
cases of Bannister v. Breslauer (o), and Restitution Co. v. 
Pirie (p). But in two of these cases the remarks of the 
learned judges on this point were not necessary for the 
decision; the third case has been much questioned (q), and 
the last case must, it is submitted, be taken as overruled. 

Notwithstanding these dicta and decisions, it is hard to 
see how the Courts, in face of Gray v. Can' (r), can fail to 
hold,^ where there is a demurrage clause in the charter, that 
the lien for demurrage does not include a lien for damages 
for detention. It must, however, be repaembered, as a 
further point of complication, that the ^majority of the 
judges in Gray v. Carr held that a lien for “ dead freight 
would not cover a claim for unliquidated damages. But on 
this point their view is in conflict with McLean w. 
Flemingi (a), and must now be taken to be erroneous (f). 


(7i) (1875), L. E. 10 Ex. 132, 136. Followed in Gardiner v. Mac- 
jarlane (1889), 16 Sc. Sess. G. 658. 

(i) (1891) 1 Q. B. 625. (fc) (1892) 1 Q. B. 507. 

• (1) Vide supra, at p. 535. See also Clink v. Radford, at pp. 629, 631, 
633, and Dunlop v. Balfour, at pp. 516, 519. And see Phillips v. Eodie 
(1814), 15 East, 547, and Note following Article 161, p. 433. " 

(m) (1875), L. B, 10 Q. B. (0. A.) 553. 

in) (1877), 2 Q. B. D. (C. A.) ^38. 

(o) (1867), L. E. 2 C. P. 497. 

(p) (1899), 61 L- T, 330 ; affirmed, 6 Times L. E. 50. 

(q) Brett, M.E., following his own remarks in Sanguineiti v. Pacific 
Stearn Co., gave a similar wide interpretation to “ demurrage ” in 
Harris v. Jacobs (1885), 15 Q. B. D. 247. The Scotch Courts have 
refused to follow these dicta of Lord Esher. See Gardiner v. Macfar- 
lane (1889), 16 Sc. Sess. C., 4th Ser. 658. 

(r) (1871), L. E. 6 Q. B. 522. The Scotch Courts have so held in 
Gardiner v. Macfarlane (1889), 16 Sc. Sess. C., 4th Ser. 658. 

is) (1871), L. B. 2 H. L. 128. 

it) See Note to Article 161, infra, p. 433. 
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The first alternative being thus disposed of, the second is 
that the charterer should still be liable for detention in load- 
ing, in spite of the “ cesser clause.’’ Assuming that there 
is no lien for damages for detention, the adoption of this 
alternative would carry out the principle that the charterer’s 
exemption should be co-extensive with the shipowner’s lien, 
at the expense of the strict interpretation of the clause. 
The altej’native has been adopted in Lockhari v. Falk (u). 
Clink V. Radford (x), and Dimlop. v. Balfour [y), where the 
charterer was held liable for damages for detention at the 
port of loading; it was also acted on in Francesco v. 
Massey (z), where the charterer did not dispute his liability 
for such damages for detention, and to some extent, in 
Christoff ersen v. Hansen (a), where, in the absence of a 
lien for demurrage, the charterer w^as held liable for demur- 
rage at the port of loading in spite of the cesser clause. 

As the result, it seems that the principle to follow is, that 
the charterer’s exemption should be co-extensive wdth the 
shipowner’s lien, and that, as the existence of a lien is 
governed by principles of law, or by express agreement, the 
lien should be the chief factor in the couple. That therefore 
w^here there is no lien, as in the case of unliquidated 
damages in the absence of express agreement, there should 
be no exemption for the charterer. This is opposed to the 
view that the charterer should be held freed by the cesser 
clause, from all claims, and that therefore the shipowner’s 
lien should be made co-extensive with his exemption. 

The adoption of this principle involves disapproval of the 
obiter dicta in Kish v. Cory (h), and in Sanguinetti v. 
Pacific Steam Navigation Co. (c), and perhaps of the 
decision in Restitution Co. v. Pirie (d), and a careful 
restriction of the application of Bannister v. Breslauer (e), 
which, in view of the direct authorities on the point which 
we have cited, does not seem without justification (/). 


(u) (1875), L. E. 10 Ex. 132. 

(x) (1891) 1 Q. B. 625. 

(y) (1892) 1 Q. B. 507. 

(z) (1873), L. R. 8 Ex. 101. 

(a) (1872), E. E. 7 Q. B. 509. 

(b) (1875), E. R. 10 Q. B. 553. (c) (1877), 2 Q. B. E. 238. 

(d) (1889), 61 E. T. 330; on appeal, 6 Times E. B. 50. 

(e) (1867), E. E. 2 C. P. 497. 

(/) For discussion of the question by the Scotch Courts, see Bejjnon v. 
Kenneth (1881), 8 Sc. Sess. Cases, 4th Ser. p. 594; Lamb v, Kaselack 
(1882), 9 Sc. Sess. Cases, 4th Ser. p. 482; Salvesen v. Guy (1885), 13 
Sc. Sess. Cases, 4th Ser. p. 85, and Gardiner v. Macfarlane (1889), 
16 Sc. Sess. Cases, 4th Ser. p. 658, in which the Scotch Courts refused 
to follow Eord Esher’s dhta referred to above. 
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SECTION V. 

The Bill of Lading as a Document of Title. 

Article 55 . — Signature of the Bill of Lading. 

Aftee tlie sliipmeiit of goods under a contract of 
affreiglitment^ tlie bill of lading («), wliich, where there 
is no charter, constitutes the most important evidence of 
the contract of affreightment, is signed by the carrier or 
his agent (5), and delivered to the shipper. Such 
signing does not give rise to any new contract, bnt only 
gives precision to one which has been previously made. 

The signature and delivery of the bill of lading create 
a document, subsequent dealings with which may have 
effects on the property in the goods shipped. 

ISJote , — The practice of issuing a “ set of three bills of 
lading is very ancient (c). “ Of the Bills of Lading there is 

commonly Three Bills of one tenor. One of them is enclosed 
in the letters written by the same Ship ; another Bill is sent 
overland to the Factor or Party to whom the goods are 
consigned; the third remaineth with the Merchant, for his 
testimony against the Master, if there were any occasion 
or loose dealing ’’ (d). It is an extraordinary proof of the 
general honesty of business that Barber v. Meyerstein (e) 


(а) The shipper has usually obtained 'the printed form of the bill of 
lading used by the shipowner, and has filled in the details before 
presenting it; it is checked by 1;he shipowner or his broker and then 
signed : cf. Note 2, p. 10. 

(h) Usually in London for steamers, the loading broker, or the person 
doing his work; for sailing ships, usually the master; abroad, either 
the branch house, or agent of the line, or the master. Difficulties 
experienced by a goods-owner suing a shipowner in proving the agency 
of the person signing the bill of lading may frequently be avoided by 
suing in tort. ; 

(c) Cf. the example, dated 1539, in Marsden, Select Pleas in the 
Admiralty Court (Selden Society, 1892), Vol. I., at p. 89. 

(d) Malynes, Lex MerOatoria (1686), p. 97. 

(б) (1870), L. R. 4 H. L. 317. 
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and Glyn^ Mills v. E. & W, 1, Docks (/) should be almost 
the only reported cases involving the sort of fraud that the 
existence of more than one bill of lading would seem to 
render so easy (g). 


Article 66 , — Indorsement of Bill of Lading. 

Goods" shipped under a bill of lading may be made 
deliverable to a named person, G., or to a name left 
blank, or to bearer,’^ and in the first two cases may or 
may not be made deliverable to order or assigns/’ 

Bills of lading making goods deliverable to order,” 
or ^Ho order or assigns,” are by mercantile custom 
negotiable [K) instruments, the indorsement and delivery 
of which may affect the property in the goods shipped (i ) . 

Indorsement is effected either by the shipper or con- 
signee writing his name on the back of the bill of lading, 
which is called an '‘indorsement in blank,” or by his 
writing '‘Deliver to I. [or order], F.,” which is called 
an ‘'indorsement in full” (i). 

So long as the goods are deliverable to a name left 
blank, or to bearer, or the indorsement is in blank, the 
bill of lading may pass from hand to hand by mere: 
delivery, or may be redelivered without any indorsement 
to the original holder, so as to affect the property in the 
goods [j). 

But the holder of the bill may at any time fill in the 
blank either in the bill or indorsement, or restrict by 
indorsement the delivery to bearer, such power being 
given to him by the delivery to him of such a bill of" 
lading (?*)^ 


(/) (1882) 7 A. C. 591. 

(g) See also p. 828, as to the master’s duty to deliver to the holder 
of only one bill of a set. 

(h) See Note 1 below. 

(i) Custom of merchants, as found in the special verdict in hickh arrow 
V. Mason (1794), 5 T. R. 683; discussed by Lords Selborne and Black- 
burn, in Sewell v. Burdick (1884), 10 App. C. 74; and in Blackburn 
on Sale, Brd ed. pp. 343-347. 

(/) Per Lord Selborne in Sewell v. Burdick, 10 App, C. at p. 83. The 
inference that an assignment of property is contemplated will be weaker 
from an endorsement in blank than from one in full. 
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Semble . — A bill of lading wKicli does not contain some 
sucb words as ‘'to order/’ or "to order or assigns/’ or 
wbicb is indorsed in full, but wdtbout sucli words (A), is 
not a negotiable instrument (Z). 

Note 1. — “ Negotiable is a term which perhaps strictly 
should be reserved for instruments which may give to a 
transferee a better title than that possessed by *the trans- 
feror. A bill of lading is not negotiable in this sense; 
the indorsee does not get a better title than his assignor (w). 
A bill of lading is ‘ ‘ negotiable ' ' to the same extent as a 
cheque marked “ not negotiable/’ i.e., it is transferable.” 
The special verdict in Lichhanow v. Mason (n) uses the 
words negotiable and transferable.” 

Note 2. — Where goods are to be carried under a through 
bill of lading, separate bills of lading are sometimes signed 
for the conveyance of goods on subsequent stages of the 
transit. In these bills of lading the company, or the ship- 
owner signing the through bill of lading, appears as the 
shipper, and there is indorsed on the bills, “ Delivery to be 
made to the holders of the original bill of lading duly 
indorsed, per s.s. B., from X., dated This is 

done to prevent conflicting claims to the goods from two sets 
of bills of lading for the same goods being in circulation. 
There is also very commonly a reference in a through bill 
of lading and incorporation of the terms of the regular bills 
of lading in use by the steamship company carrying the 
goods. As to this, see p. 82, supra. In this case no bill 
of lading for the sea carriage is issued or signed ; the 
regular form is merely referred to. 


(k) I.e., “ deliver to A.” 

(Z) Henderson v. Comptoir d'Escompte de Paris (1B73), Xj. E. 5 P. C 
253, at p. 260. 

(m) Of. Lord Campbell, Gurney v. Belirend (1854), 3 E. & B. at 
pp. 633, 634. One case in which the indorsee gets more than the 
indorser has^ (whether it can be called “ a better title” is a nice 
question) is in the case where ^ previous vendor’s right of stoppage in 
transitu, valid against the indorser, is not available against the indorsee. 
Hence the phrase of that most learned judge, Sir James Shaw Willes, 
that negotiable instruments “ include bills of lading as against stoppage 
in transitu only ” {Fuentes v. Montis (1868), L. E. 3 C. P. at p, 276). 
The indorsee of the bill of lading may get more favourable contractual 
rights than were possessed by the indorser, as in Leduc v. Ward (1888), 
20 Q. B. D. 475. And thirdly, the assignor who has a defeasible title 
(e.g., one liable to be put aside on the ground of his fraud) may validly 
pass the property to an assignee, as in Pease v. Gloahec (1866). L. K. 
•1 P. C. 219. 

(n) See note (i), p. 184, ante. 
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Article 57 . — Effects of Indorsement. 

Tlie indorsement and deliTery of a bill of lading by tbe 
person entitled to bold it bave effects depending partly 
on ciistoni and parti on statute. 

I. — By^mcrcaniile custom (o) sucli an indorsement and 
delivery of a bill of lading, made after shipment of the 
goods and before complete delivery of their possession 
lias been made to the person having a right under the 
bill of lading to claim them (p), transfers such pro- 
perty (q) as it was the intention of the parties to the 
indorsement to transfer (r). 

II. — By the Bills of Lading Act {s), the indorsee of 
a bill of lading, to whom under the particular circum- 
stances of the indoi\sement the property in the goods 
shipped under the bill of lading passes, has all the rights 
and duties of the original shipper under the contract 
evidenced in the bill of lading (t). 


(o) As stated in the special verdict in Lickb arrow v. Mason (1794), 

5 T. E. 683. See note (/), p. 184, ante. 

(p) Barber v. Meyerstein (1870), L. E. 4 H. L. 317. Wrongful 
delivery of the goods, apart from the bill of lading, does not render 
the bill ineffective as a symbol of property; and its indorsement, even 
after such wrongful delivery, may still pass the property : Short v. 
Simpson (1866), L. E. 1 0. P. 248. 

(q) Strictly speaking, the property is transferred, not by the indorse- 
ment, but by the contract under which the indorsement is made : see 
pe^ Lord Bramwell, 10 App. C. at p. 105. 

(V) Sewell V. Burdick (1884), 10 App. C. 74, and see Article 58. 

(4 (1855), 18 & 19 Viet. c. Ill, vide post, Appendix III. 

(t) Sewell V. Burdick, vide supra, anh see Article 75. The indorsee 
does not obtain any rights and duties of the original shipper, which are 
not derived from the contract evidenced in the bill of lading : Leduc v. 
Ward (1888), 20 Q. B. D. 475. Where the property does not pass by 
the indorsement, as in the case where the goods were before shipment 
the property of the indorsee, and the shipper and indorser his agent, 
the indorsee does not acquire by the indorsement any right to sue on the 
contract evidenced by the bill of lading (Delaurier v. Wyllie (1889), 17 
Sc. Sess. C., 4th Ser. 167, as to the iron). Contrast the decision in 
the same case as to the coals, the property in which did pass to the 
indorsee by tbe indorsement. Semble, that, as to the iron, the o’wner 
might be undisclosed principal on the bill of lading. 
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Article 58. — Effects on Property of Indorsement by 
Mercantile Custom. 

Tlie presTiiaed intention of the parties in indorsing a 
bill of lading may vary widely according to the 
circumstances. 

It may be an intention : — 

1. To transfer absolutely the property in the goods (u)^ 
subject only, if the price be unpaid, to the right of the 
unpaid vendor (w) to stop the goods in their transit to the 
vendee, as a means of reasserting his lien on the goods 
for the price unpaid, known as the right of Stoppage in 
transitu (y). 

2. To pass the property on certain conditions, as on 
the acceptance of bills of exchange for the price (z), 

3. To effect a mortgage of the goods as security for an 
advance (a). 

4. To effect a pledge of the goods for the same pur- 
pose (5). 

5. To pass no property at all in the goods (c). 

Note. — The decision in Sewell v. Burdick (d) has made it 
clear that the effect of the indorsement of a bill of lading 
depends entirely on the particular circumstances of each 
indorsement, and that there is no general rule that indorse- 
ment passes the whole legal property in the goods, as had 
been strongly contended by Brett, M.E,, (e), in the Court 
below, and in Glyn, Mills & Co. v. East and West India 
Docks (/). In the light of this decision, the special verdict 
in Lickbarrow v. Mason (^), which recites that “ the pro- 
perty is transferred by indorsement,’' must be read “the 
property which it was the intention to transfer is trails- 
ferred ” (h); and many obiter dicta on the subject, such as 
the statement of Lord Hatherley in Barber v. Meyer- 


(u) See Article 59. (a;) See Article 60. 

(y) See Articles 63-71. (z) See Articles 61, 62. 

(a) See Article 72. (b) See Article 73. 

(c) See Article 74. (d) (1884), 10 App. C. 74. 

(e) 13 Q. B. D. at p. 167. 

(/) (1880), 6 Q. B. D. at p. 480. 

(g) (1794), 5 T. B. 683. 

(h) As suggested by Lord Selborae, 10 App. C. at p. 80. 
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stein (f), that, when goods are at sea, assigning the bill of 
lading is parting with the “ whole and complete ownership 
of the goods,” and of Lord Westbury in the same case (i), 
that the transfer of the bill of lading for value ” passes the 
absolute property in the goods,” must be taken as overruled, 
or strictly limited to the circumstances of the particular 
case (k). 


Article 59. — Intention to transfer the whole Pro'perty 
hy Indorsement of the Bill of Lading, 

Property in goods at sea may be completely passed by 
indorsement and delivery of the bill of lading under 
which they are shipped, in exchange for payment of the 
price. 

Note 1. — The question of property in goods shipped is not 
of great importance to the shipowner, as he is safe in deliver- 
ing to the holder of the first bill of lading duly presented, if 
he has no notice or knowledge of other claims (1), while if 
he has such knowledge, though probably in strict law he 
must either deliver at his peril to the rightful claimant, or 
interplead (m), yet in practice he can almost always obtain 
in exchange for delivery of the goods an indemnity against 
legal proceedings, which will render him virtually safe. Por 
this reason we have not gone minutely into the numerous 
cases on this subject. An exhaustive discussion of them 
will be found in Benjamin on Sale, 6th ed., pp. 386-450, 
and a summary of the results at p. 448. Part of this sum- 
mary has been approved by the House of Lords (n), and a 
similar summary is to be found in the judgment of Cotton, 
L.J., in Mirahita v. Ottoman Bank (o). 

Note 2. — The property in goods shipped under a bill of 
la&ing may be passed without indorsement of such bill (p), 
» 

(i) (1870), L. E. 4 H, L. 325, 335. 

(k) See 10 App; 0. at pp. 81, 104. 

(Z) Glyn, Mills v. West India Dock Go, (1882) 7 App. C. 591; see 
Article 125. • 

(w) Per Lord Blackburn, 7 App. C. at p. 611. 

(n) Shepherd v. Harrison (1871), L. E. 5 H. L. 116, at p. 127. 

(o) (1878), 3 Ex. D. at p. 172. 

(p) Meyer v. Sharpe (1813), 5 Taunt. 74; Nathan v, Giles (1814),- 
5 Taunt. 558. The ordinary operation of the law as to the sale of 
goods which transfers the property in them is not affected by the 
existence of a bill of lading relating to those goods, by the indorsement 
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and it would seem that subsequent indorsement of the bill of 
lading to a different person will have no effect in passing the 
property, unless the circumstances of the case warrant the 
application of the Factors Act. Whether a subsequent 
indorsement to a person who has already by a contract of 
sale acquired property in the goods will give that person con- 
tractual rights under the bill of lading seems doubtful. 
Delawier v. Wyllie (q) decides that indorsement^ of a bill of 
lading covering goods that were before shipment the pro- 
perty of the indorsee, the shipper and indorser being his 
agent, does not give the indorsee any rights in the contract 
evidenced by the bill of lading differing from the actual 
contract under which the goods were shipped. This, how- 
ever, does not cover such a case as the following; — Goods 
the property of A. shipped by him on Jan. 1 under a bill of 
lading to his order; on Jan. 10 A. sells the goods afloat to 
B., under such terms that the property in them passes 
immediately to B. ; on Jan. 30 A. indorses the bill of lading 
to B. It seems doubtful on the strict wording of the Bills of 
Lading Act (“ to whom the property . . . shall pass upon or 
by reason of . . . such indorsement whether B., acquires 
contractual rights against the shipowner under the bill of 
lading: though apparently, if on Jan. 31 B. indorsed the bill 
to C. in pursuance of a contract of sale c.i.f., C. would 
acquire such rights. 

Note 3 (r). — In a contract for the sale of goods upon 
‘‘ c.i.f.” terms, the contract, unless otherwise expressed, 
is for the sale of goods to be carried by sea (s), and the 
seller performs his part by shipping goods of the con- 
tractual description (t) on board a ship bound to the 
contractual destination (u), or purchasing afloat goods sO' 


of which, as one of the methods recognised by that law, the property 
may be passed. (0/. Parke, B., Bryans v. Nix (1839), 4 M. & W. 775, 
at pp. 790, 791.) And, in truth, “ property does not pass by indorsement 
of the bill of lading, but by the contract in pursuance of whictP the 
indorsement is made.” Per Lord Bramw^ell, Sewell v. Burdick (1884), 
10 A. G. at p. 105. • 

(g) (1889), 17 Sc. Sess. C. 167. 

(r) McCardie, J., refers to this Note with approval in Manbrd Co. v. 
Corn Products Co., (1919) 1 K. B. 198, at p, 202. 

(s) In re L. Sutro c£* Co. and H^ilbut Symons d Co., (1917) 2 K. B. 
348. 

(t) Harland J Wolff v. Burstall, (1901) 6 Com. Gas. 113. 

(u) Lecky v. Ogilvte (1897), 3 Com. Gas. 29 (the two Tripolis). The 
seller must pay mj expenses necessary to secure delivery at the con- 
tractual destination, e.g., lighterage to a wharf at the port of discharge- 
in addition to the ocean freight when that wharf is the destination 
named in the c.i.f. contract : Acme Wood Co. v. Sutherland (1904) ^ 
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shipped (v), and tendering, within a reasonable time after 
shipment (a;), to the purchaser the shipping documents, the 
goods during the voyage being at the risk of the purchaser (y). 
In such a contract of sale of unascertained goods ’’ (^) the 
property probably passes to the purchaser only when the bill of 
lading is indorsed to and accepted by him (a). It has been 
held by a very eminent legal arbitrator, under such a contract, 
that there was an ‘ ‘ unconditional appropriation ’ ’ by the seller 
(under Eule 5 (1) of sect. 18 of the Sale of Goods Act, 1893) 
by the transmission of a detailed descriptive invoice to the 
purchaser some time before tender of the bill of lading and 
its acceptance by him without demur, and that upon the 
subsequent receipt of the bill of lading the purchaser could 
not reject the goods as not being of the contractual descrip- 
tion. If this be correct such a set of circumstances seems 
to give a commercial probability to the hypothetical case 
discussed in Note 2 above, viz. would any rights under the 
bill of lading pass by its indorsement to the indorsee, who 
already owned the goods? 

‘‘ Shipping documents in such a contract of sale 
means a bill or bills of lading (h) and a policy of insur- 


9 Com. Gas. 170. But of course the buyer, as indorsee of the bill of 
lading, must pay any demurrage the shipowner can claim under it, 
and cannot seek to recover this back from the seller. 

(-r) The decision on service out of the jurisdiction of the House of 
Lords in Johnson v. Taylor, (1920) A. C. 144, now rendered obsolete, 
by the amendment of R. S. C., Order 11, r. 1 (e), seems to overlook 
this possibility. A seller who has not shipped goods may yet perform 
his c.i.f. contract of sale. 

(a;) Groom v. Barber, (1915) 1 K. B. 316. If the first tender is bad 
the seller can make a second tender which may be good, if he can 
do so within the time required by the contract for performance : Borrow- 
man v. Free (1878), 4 Q. B. D, 500. 

(y) Tregelles v. Sewell (1862), 7 H. & N. 574; Groom v. Barber, 
ubi supra, 

{z) Sale of Goods Act, 1893, ss. 1648. 

(a) Wait V. Baker (1848), 2 Exch. 1; The Miramichi, (1915) P. at 
p. 78. Cf, Kennedy, J., Ryan v. Ridley (1902), 8 Com. Cas. at p. 107. 
If the bill of lading is indorsed to the buyer and posted to him, probably 
the property would pass on its being puu into the post. Cf. Badische 
Anilin v. Basle Co., (1898) A. C. at pp. 203, 204. There are, however, 
dicta to the effect that the property may pass upon shipment of the 
goods. See Ireland v. Livingston (1872), L. R. 5 H. L. at p. 409; 
Bidden v. E. Clemens Horst Go., (1911) 1 K. B. at p. 956. Cf. Groom 
V. Barber, (1915) 1 K. B. at p. 324. Though the property passes 
payment may by the terms of the contract be postponed : Dupont v, 
British S. Afr. Go. (1901), 18 Times L. E. 24. 

(5) The bill or bills of lading must cover the whole transit of the 
goods from the port of shipment to the port of arrival : Hans son v. 
Hamel (1922), 2 A. C. 36, following Landauer v. Craven, (1912) 2 
K. B. 94, and explaining Cox v. Malcolm, (1912) 2 K. B. 107, note. 
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ance (c) reasonably covering the value of the goods, though 
not necessarily their whole value at the destination (d). An 
actual policy must be tendered, and an insurance broker’s 
cover-note or certificate that he, has effected insurance is 
not sufficient (e). The policy to be tendered must be 
‘ ‘ upon the terms current in the trade ’ ’ (/) as regards such 
points as the perils insured against and the quantum {e.g, as 
to f.p.a. franchise) covered. A similar test (g) ^applies to 


The bill of lading must be for the contractual quantity and not for 
a quantity in excess of that : In re Keighley^ Maxted and Bryan d Co. 
(No. 2) (1894), 70 L. T. 155. A bill of lading must be tendered 
and a delivery order to the ship, or ship’s release, will not suffice 
(Heilbut, Symons <t Go. v. Harvey (1922), 12 LI. L. B. 455) unless, 
as is common, the contract expressly so provides. 

(c) He must tender a policy even if the goods have arrived in safety : 
Orient Co. v. Brelcke, (1913) 1 K. B. 531. If the contract requires “ an 
approved policy,” that means a policy ” to which no reasonable 
mercantile objection can be taken.” C'f. Hodgson v. Davies (1810), 
2 Camp, at p. 532, and Smith v. Mercer (1867), L. R. 3 Ex. at p. 54. 
as to ” approved bill.” 

(d) Tamvaoo v. Lucas (1861), 1 B. & S. 185. See also Burstall v. 
Grimsdale (1906), ll Com. Cas. 280, and Strass v. Spillers, (1911) 
2 K. B. 759. As to insurance against ” all risks,” see Yuill v. Scott 
Robson, (1908) 1 K. B. 270, and Vincentelli v. Rowlett (1911), 16 Com. 
Cas. 310. As to liability of vendor if policies turn out to be invalid or 
worthless, see Cantiere Meccanico v. Constant (1912), 17 Com. Cas. 182, 
188, 192. Semble, the seller would be similarly liable if the bill of 
lading he tendered was a forgery : with which position contrast that in 
Leather v. Simpson (1871), L. R. 11 Eq. 398; Guaranty Trust v. 
Hannay, (1918) 2 K. B. 623. 

(e) Wilson Holgate v. Belgian Grain Co., (1920) 2 K. B. 1. In 
practice such documents are constantly accepted pending actual prepara- 
tion of the policies. Some forms of c.i.f. contract expressly provide 
that they shall suffice. A certificate of insurance, containing all the 
terms of the insurance, issued by an insurance company under a 
floating policy, upon wffiich document the company can be sued, would 
suffice in any case. McCardie, J., has held that a certificate is not a 
policy and cannot be tendered (Diamond Co. v. Bourgeois (1921), 3 
K. B. 443). Sankey, J., held that a certificate in lieu of a policy is 
a good tender : Scott v. Barclay's Bank (1922), 12 Li. L. R. 502. We 
suggest that if the document tendered, though called a certificate, 
contains all the terms of insurance, and upon it by itself the company 
can be sued, it is immaterial that it is called a certificate and 
not a policy, or that it purports to be issued pursuant to some 
policy previously in existence. But on appeal from Sankey, J., in the 
case above cited ((1923), 39 T. L. B, 198), the C. A. hdd that if it 
nierely conveys to a holder a right to'^sue under an existing policy, which 
is not in the buyer’s possession or control, and does not in itself contain 
all the terms of the insurance, the buyer is not given an effective 
insurance ” document ” or ” approved policy ” and can refuse it. 

(/) Per Hamilton, J., Biddell v. B. Clemens Horst Co., (1911) 1 K. B. 
at p. 220. 

(g) Cf. Burstall v. Grimsdale (1906), 11 Com. Cas. 280. If the seller 
has to pay advance freight on shipment, he should presumably insure 
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any question as to the propriety of the bill of lading 
tendered (/^), e.g. as to the nature of the vessel (i), its 
route (?c), or the terms of carriage. 

The best way of approaching the consideration of all 
questions on c.i.f. sales is to realise that this form of the sale 
of goods is one to be performed by the delivery of documents 
representing the goods (1), i.e. of documents giving the right 
to have the goods delivered or the possible right, if they are 
lost or damaged, of recovering their value from the ship- 
owner or from underwriters (m). The seller performs his 
contract by tendering the documents and breaks it by failing 
to tender them. In order to be in a position to perform by 
so tendering it may be necessary for him to ship the goods, 
though not invariably, since he may buy documents for 
goods already afloat. In holding that the seller breaks his 
contract by failing to ship the goods (n) did the House of 
Lords sufficiently distinguish between performance of the 
contract and the doing of something which is, or may be, 
a necessary step towards ability to perform the contract ? 

From the fact that the contract is performed by the. 
delivery of documents it results that various rules in the 


the advance freight by a separate policy which he keeps himself, and 
intimate to the buyer that on the arrival of the ship the amount of the 
advance freight should be paid to the seller in place of payment of 
freight to the shipowner. 

(h) In Diamond Co. v. Bourgeois ^ (1921) 3 K. B. 443, McCardie, J., 
held, apparently as a matter of law, that a bill of lading in the 

form “ Eeceived for shipment on board the ” was not a good 

tender under any c.i.f. contract. The decision seems open to question, 
and the C. A. appears to have held that a bill of lading in this form 
was a good tender : Weis v. Produce Brokers Go. (1921), 7 LI. L. E. 
211, in which case there was evidence that the form was “ quite usual 
in the trade, not universal but quite usual” (Bankes, Xj.J., ibid, at 

p. 212). 

(i) E.g. whether it must be a steamer or may be a sailing vessel : 
Ranson v. Manufacture D'Engrais (1922), 13 LI. L. E. 205. 

7fc) Shipton V. Weston (1922), 10 LI. L. E. 762. 

(l) The difference between Scrutton, J., in Karherg v. Blythe, (1915) 
2 K. B. at p. 388, and Bankes, L.J.? and Warrington, L.J., S. C., 
(1916) 1 K. B. 495, is one of language rather than of substance. Of. 
Manhrd Co. v. Corn Products Go., (1919) 1 K. B. at p. 203. 

(m) In some trades there is in use a form which is in terms expressed 
to be a c.i.f. contract, but also ica terms provides (i) for payment on 
landed weights ; (ii) for payment as to any goods arriving damaged with 
an allowance for the damage ; and (iii) for the contract to be void as to 
any portion shipped but not arriving. The buyer here seems to have 
no insurable interest in any policy, and no likelihood of any claim for 
damages upon the bill of lading, and except for being called a c.i.f. 
contract it does not really seem to be one at all. 

(n) Johnson v. Taylor, (1920) A. C. 144. See now Order 11, r. 1 (e). 
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Sale of Qroods Act, 189*3, which is primarily drafted in 
relation to the sale and delivery of goods on land, can 
only be applied to c.i.f. sales mutatis mutandis (o). And 
there may be cases in which the buyer must pay the full 
price for delivery of the documents, though he can get 
nothing out of them, and though in any intelligible sense no 
property in the goods can ever pass to him, i.e, if the goods 
have been lost by a peril excepted by the bill of lading, and 
by a peril not insured by the policy, the bill of lading and 
the policy yet being in the proper commercial form called for 
by the contract (p). 

Under a c.i.f. contract, payment against shipping docu- 
ments/' the price is due upon, or within a reasonable time 
after, tender of the documents (g), irrespective of the arrival 
of the ship (r), and notwithstanding that the buyer has had 
no opportunity of inspecting the goods to ascertain whether 
they are in accordance with the contract (s). 


Article 60 . — Unpaid Yendor^s Securities, 

Where goods are shipped by a vendor, in pursuance of 
his buyer's order, for delivery to the buyer, such ship- 
ment primd faciei passes the property to the buyer, 


(o) Cf. E, Clemens Horst Co, v. Biddell, (1912) A. C. 18. So in 
sect. 51 of the Act “ the time when the goods ought to have been 
delivered ” means, in regard to failure to deliver under a c.i.f. contract, 
the time when in the normal course the shipping documents ought to 
have been tendered, not the time when the goods would themselves have 
arrived : Sharpe v. Nosawa, (1917) 2 K. B. 814. See also Produce 
^Brokers Co, v. Weis (& Co. (1918), 87 L. J. K. B. 472. 

ip) Groom v. Barber, (1915) 1 K. B. 316; Weis v. Credit Go,, (19im 
1 E. B. 346; see also Law v. Brit. Am. Tobacco Co., (1916) 2 K. B. 
605; and Clark v. Cox, McEuen d Co. (1920), 25 Com. Gas. 94. 

(q) If the buyer refuses to accept the documents, the seller’s claim 
against him is for damages for breach of contract, not for the price : 
Stein V. County Co. (1916), 115 L. T. 215. 

(f) Ryan v. Ridley (1902), 8 Com. Gas. 105. See also Polenghi v. 
Dried Milk Co. (1904), 10 Com. Gas.'* 42. Where, as is common, the 
contract provides for payment “ on arrival of the vessel,” and the vessel 
is lost and so never arrives, payment, in the absence of anything to 
indicate the contrary, must be made at the time when she ought to 
have arrived. In short, “on arrival of the vessel” specifies the time 
when, and not a condition upon which, payment is to be made. Cf. 
Eragano v. Long (1825), 4 B. & 0. 219. 

(s) E. Clemens Horst v. Biddell, (1912) A. C. 18. 

A. 


13 
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delivery to tlie skip being equivalent to delivery to 
kim (t). 

But under tkese circumstances tke unpaid vendor kas 
tke rigkt to stop tke goods in transitu (u), tkougk tkey 
are made by tke bill of lading deliverable to tke 
vendee (^). 

An unpaid vendor frequently insists on more tkan tkis 
security for tke price, and deals witk tke bill of lading 
so as to prevent tke property in tke goods from passing 
to tke vendee on tkeir skipment, eitker by : — 

(I.) Reserving to kimself tke jus disponendi (y). 

(II.) Conditional indorsement of tke bill of lading (z). 


Article 61 . — Reservation of Jus Disponendi hy Unpaid 

Vendor. 

Tke unpaid vendor may take from tke master a bill of 
lading making tke goods deliverable to kis order or to 
kis agent, and may forward tkis bill to kis agent, witk 
instructions not to indorse it to tke vendee except on 
payment for tke goods. 

If ke takes tke bill in tkis form on kis own bekalf , and 
not as agent for, or on bekalf of, tke purckaser, ke 
tkereby reserves to kimself tke power of absolutely dis- 
posing of tke goods, known as tke jus disponendi, and no 
property will pass to tke purckaser by tke skipment (a). 
Payment or tender of tke price will pass tke property to 
Ike purckaser (&), unless tkis jus disponendi kas been 


(t) Shepherd v. Harrison (1871), L. E. 5 H, If. 116, at p. 127 ; and 
see Article 68. 

(w) Vide post, Article 63. 

(x) Ex parte Banner (1876), 2*Cli. D. 278, at p. 288. 

(y) See Article 61. 

{z) See Article 62; and also Sale of Goods Act, 1893, s. 19. 

(a) Shepherd v. Harrison (1871), If. E. 5 H. I. 116; Mirahita v. 
Ottoman Bank (1878), 3 Ex. P. at p. 172; Ogg v. Shuter (1876), 1 
C. P. B. 47 ; Gabarron v. Kreeft (1875), L. E. 10 Ex. 274 : see Sale 
of Goods Act, 1893, s. 19, sub-ss. 1, 2. 

(b) Mirahita v. Ottoman Banh^ vide supra. 
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reserved by tie vendor for some otier purpose than that 
of securing tie contract price (c). 

Note , — It has been discussed whether tie jus disponendi 
is merely a vendor's Hen, or is some right in the vendor con- 
comitant with property in the vendee, or whether it 
operates as an act of the vendor which prevents the^property 
from passing to the vendee on shipment of the goods, 
and postpones the vesting of the property till certain con- 
ditions are satisfied. Ogg v. Shuter (d) shews that it 
is more than a vendor’s lien. The judgment in Mirabita v. 
Ottoman Banh (e) declines to decide between the last two 
alternatives, but the language of Cotton, L.J., in the same 
case appears to shew that to speak of the vendor’s jus 
disponendi is another way of saying that the property has 
not passed to the vendee, whatever may be his rights under 
the contract of sale. In the Prize Court, where in many 
cases it has been necessary to decide precisely when the 
property in goods sold has passed, it has uniformly been 
held that the reservation of the jus disponendi by the seller 
does pi’event the property passing to the buyer (/). 


Article 62 . — Conditional Indorsement by Unpaid Vendor, 

The unpaid vendor may draw a bill of exchange on the 
vendee for the price, and either : — 

(I.) Forward it for acceptance, together with a copy 
of the bill of lading (y), sending also an indorsed bill of 
lading to his agent (A) ; or : — 

(II.) Discount it at a bank, depositing an indorsed bill 
^of lading as security for the advance, and leaving the 
bank to present the bill of exchange for acceptance^ 
together with the bill of lading (i). 


(c) Wait V. Baker (1848), 2 Ex. 1. 

(d) (1875), 1 C. P. D, 47. 

(6) (1878), 3 Ex. D. 164. 

(/) Cf, e,g., The Miramichiy (1915) P. 71, at p. 78. 

(g) In Coventry v. Gladstone (1867), L. E. 4 Eq. 493, an attempt to 
-set np a custom to deliver bills of lading, not when bills of exchange 
were accepted, but when they were paid, failed. 

(h) Shepherd v. Harrison (1871), L. E. 5 H. L. 116. 

(i) Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 643. Where 
a bank presents a bill of exchange with bills of lading annexed, it is 
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111 case (I.) the yeiidee cannot retain the bill of lading, 
or obtain the indorsed bill of lading unless he accepts 
the bill of exchange {k). But if being in possession of 
the indorsed bill of lading he transfers it by indorsement 
to an innocent holder for value, that holder obtains under 
the Factors Act, 1889, a good title to the goods, though 
the vendee has not accepted the bill of exchange (1). 

In case (II.) he cannot obtain the bill of lading from 
the bank unless he satisfies the *bank^s claim for 
advances but if, before the bank realises the goods 
to satisfy its claim, the vendee tenders the amount 
claimed, the property in the goods will at once pass to 
him (n), and he will be entitled to the bill of lading, 
unless the j^is dis'ponendi has been reserved by the vendor 
with some other intention than that of securing the 
contract price (o). 

The vendee is not entitled to require delivery of all 
copies of the bill of lading before accepting bills of 
exchange, if the copy tendered is in fact effectual to pass 
the property; nor, semble, can he claim that they should 
be delivered at such a time that they can be forwarded 
to arrive at the port of destination before the ship, but 
only that the shipper shall forward them with all 
reasonable dispatch {p). 

In all these cases the vendor, by reserving the jus 
disponendiy is primd facie presumed to intend to retain 


not taken to guarantee that the latter are genuine : Leather v. Simpson 
(1871), L. E. 11 Bq. 398; Baxter v. Chapman (1874), 29 K T. 642;- 
iCuarantee Co. v. Hannay (0. A.), (1918) 2 K. B. 623. 

(k) Shepherd v. Harrison (1871), L. E. 5 H. L. 116. See also Sale 
of (roods Act, 1893, s. 19, sub-s. 3,^and Cahn v. PocketVs S.S. Co., 
(1899) 1 Q. B. 643. Bor special facts under which the consignee who 
had received bills of lading was held not bound to accept bills of 
exchange drawn against them, see Depperman v. Huhhersty (1852), 17 
Q. B. 766 ; for special facts in which the consignee was held to be bound, 
see Imperial Ottoman Bank v. Vowan (1874), 31 Jj. T, 336; Hoare v. 
Dresser (1859), 7 H. L. C. 290. 

(l) Cahn V. PockeWs S.S. Co., (1899) 1 Q. B. 643. 

(m) Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543. 

(n) MiraUta v. Ottoman Bank (1878), 3 Ex. B. 164. 

(o) Wait V. Baker (1848), 2 Ex. 1. See also Barher v. Taylor (1839), 

5 M. & W. 527; Gilbert v. Guignon (1872), L. E. 8 Ch. 16. 

ip) Sanders v. Maclean (1883), 11 Q. B. B. 327. 
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tlxe property in the goods (q), and the burden of dis- 
proving this intention lies on those who dispute it (r) , 

Case 1. — P. requested V. in Brazil to purchase cotton for him . 
V. did so and forwarded it to England, taking a bill of lading 
deliverable to V.’s order, and describing the cotton in the invoice 
as “ shipped on account and at the risk of P.'’ V. forwarded to 
his agent W. the invoice and two bills of lading ; W. sent on to P. 
the invoice and one bill of lading, indorsed, and a bill of exchange 
for the price of the cotton. P. refused to accej^t the bill of 
exchange, but kept the bill of lading, which he handed to his 
brokers, who paid the freight on the cotton, and got a delivery 
order from the shipowners. Meanwhile, W. obtained delivery of 
the cotton* under the second bill of lading. Held, that W.’s 
action reserved to him the jus dispoiiendi, and the pi^operty in 
the cotton : that P. could not keep the bill of lading without 
accepting the bill of exchange, and that W. was justified in taking 
possession of the cotton (s). 

Case 2. — V. purchased goods in X., as agents for P. in 
England, with the proceeds of bills drawn by V. on P., and dis- 
counted in X. On shipping, V. took bills of lading making the 
goods deliverable to P. and forwarded them to P. by post, with 
notice of the bills of exchange drawn. While the goods were in 
transitu P. became bankrupt, having accepted some of the bills, 
but having paid none. Held, that the property had passed 
absolutely to P., subject only to Y.’s right to stop in transitu (t). 

Case 3. — V. shipped guano to P., as the result of a correspond- 
ence, which objected to the proposed price, but asked the captain 


(q) The property and possession in goods shipped has been held to be 
transferred to the vendee on the facts of the following cases : — W alley v. 
Montgomery (1803), 3 Bast, 585; Coxe v. Harden (1803), 4 East, 211; 
Ogle V. Atkinson (1814), 5 Taunt. 759; Wilmshurst v. Bowker (1844), 
7 M. & G. 882; Key v. Cotesioorth (1852), 7 Ex. 595; Joyce v. Swann 
(1864), 17 C. B. N. S. 84; Castle v. Playford (1872), L. R. 7 Ex. 98; 
Ex parte Banner (1876), 2 Ch. D. 278; Mirahita v. Ottoman Bank 
(1878), 3 Ex. B. 164; Colonial Ins. Co. v. Adelaide Ins. Co. (1886), 
12 App. 0. 128. 

The property or possession was held to have been reserved by the 
vendor and shipper in the following cases : — Craven v. Ryder (1816), *5 
Taunt. 433; Ruck v. Hatfield (1822), 5 B. & Aid. 632; Brandt v. Bowlby 
(1831), 2 B. & Ad. 932; Ellersha^ v. Magniac (1843), 6 Ex. 570; Wait 
V. Baker (1848), 2 Ex. 1; Van Casteel v. Booker (1848), 2 Ex. 691 
Jenkyns v. Brown (1849), 14 Q. B. 496; Turner v. Trustees of Liverpool 
Docks (1851), 6 Ex. 543; Moakes v. Nicolson (1865), 19 C. B. N. S. 
290; Palke v. Fletcher (1865), 18 C. B^N. S. 403; Shepherd v. Harrison 
(1871), L. R. 5 H. L. 116; Ogg v. Shuter (1875), 1 C. B. B. 47; 
Gabarron v. Kreeft (1875), E. R. 10 Ex. 274. 

(r) Joyce v. Swann (1864), 17 G. B. N. S. 84. 

(s) Shepherd v. Harrison (1871), L. R. 5 H. L. 116. See also 
Barrow v. Coles (1811), 3 Camp. 92, and Cahn v. PocketVs S.S. Go., 
(1899) 1 Q. B. 643. 

(t) Ex parte Banner (1876), 2 Gh. D, 278. 
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to bring some other goods as well. P. insured the cargo. V. took 
a bill of lading, making the goods deliverable to V., or order, but 
before it was indorsed to P. the ship was wrecked. The jury 
found that V. had intended the shipment to pass the property 
to P., and had not intended to keep the guano in his own hands ; 
and this verdict was sustained by the Court, who held that the 
property was in P. from the time of shipment (u). 

Case 4. — Y. sold potatoes to P., payment to be by cash against 
bill of lading, and took a bill of lading, deliverable to V. or 
order. The ship arrived on January 26. W., the agent of Y., 

presented on January 27 the bill of lading to P., who refused to 
accept the bill of exchange annexed, on the plea of short ship' 
ment. There was in fact no short shipment ; and on February 2, 
W. sold the potatoes ; P. on the same day giving notice that he 
claimed them, but not tendering the price. Held, that until P. 
paid or tendered cash against the bill of lading, the possession 
{quaere property) was in W., with a power to sell the goods (cc). 

Case 5. — Y. purchased cotton by P.’s orders and shipped it on 
P.’s ship, Y. taking a bill of lading, making the cotton deliverable 
at Z», “to order or assigns, paying for freight for the cotton 
nothing, being owner’s property.” Y. indorsed the bill in full : — 
“ Deliver to the bank of Z., or order ” ; drew bills of exchange on 
P., and discounted them at another bank on the security of an 
indorsed bill of lading. Y. also forwarded to P. an invoice 
stating that the goods were shipped “ by order and for account 
of P. and to him consigned.” P. became bankrupt before the 
goods arrived ; Y. paid the bills of exchange, and claimed to stop 
the goods in transitu ; the representatives of P. claimed the goods 
on arrival. Held, that by the terms of the bill of lading, Y. 
reserved to himself the jus disponendi in the goods, and did not 
lose it by indorsing the bill to the bank ; and that he consequently 
was entitled to the goods as against P.’s representatives (y). 

Case 6.— Y. shipped 600 tons umber upon a ship chartered for 
P., under a bill of lading, deliverable to Y. or assigns. P. insured 
the umber. Y. drew a bill of exchange for the price and for- 
warded it for discount to the Z. bank, with the bill of lading. 
P. declined to accept the bill, but afterwards, and before the 
bank dealt with the cargo, tendered the amount of the bill of 
exchange, and demanded the bill of lading. The bank refused, 
&d sold the umber. Held, that the refusal and sale were wrong- 
ful, and that the property passed to P. on his tender made 
before the bank had realised (z). 

Case 7. — ^Y. agreed to sell to P. corn for cash or acceptance on 
handing over bill of lading, Y. sent P. the charter of the ship 
made in Y.’s name, in which -yie com was loaded, and took a bill 
of lading, deliverable to G. or assigns. When the cargo reached 


(u) Joyce V. Swann (1864), 17 G. B. N. B. 84. 

(x) Ogg V. Shuter (1875), 1 C. P. D. 47. 

{y) Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543. 
(;?) Mirabita v. Imperial Ottoman Bank (1878), 3 Ex. D. 164, 
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it’s destination, V. left the invoice and an unindorsed bill of 
lading with P., who raised disputes as to the quality of the 
cargo, but afterwards tendered the price. V. refused to accept 
it. Held, that no property in the corn passed to P., either at 
shipment, or by the tender of the price (a). 

Case 8. — V. agreed to sell to P. iron, payment in cash at L., in 
exchange for bills of lading. V. took a set of three bills of lading, 
forwarded two duly endorsed to his agents in L., and retained 
the third himself. On August 3, Y.’s agents tendered the two bills 
to P., who refused to pay cash unless all three were tendered. 
V.’s agents accordingly procured the third, and tendered the three 
to P. on August 9. P. refused to pay cash on the ground that 
the tender was so late, that he could not forward them so as to 
reach the port of destination before the ship. Held, (1), that the 
tender of what was in fact a bill effectual to pass the property 
was' good, though the purchaser, in the absence of the other bills 
of the set, did not know it was efectual (b). (2) Semhle (c), 

that so long as V. used reasonable diligence in tendering the bill 
of lading to P., it was not necessary that he should tender it in 
time for it to reach the port of destination before the carrying 
ship (d). 


Article 63 . — Stoppage in transitn. 

Under certain conditions a vendor, who lias forwarded 
goods in sucli a manner tliat tlie property, thongt not 
the actual possession, has passed to the purchaser (e), has 


{a) Wait V. Baker (1848), 2 Ex. 1, distinguished in Mirahita v. 
Ottoman Bank (1878), 8 Ex. D. 164, as a case where the vendor kept 
a hold on the cargo for the purpose of securing his absolute property in 
the corn till he chose to pass it to the purchaser, and not merely to 
secure the contract price. Such a distinction has rather a slender 
foundation in fact, and it is submitted that the authority of Wait v. 
Baker is much weakened by the more recent decision. See also Eller- 
shaw V. Magniac (1843), 6 Ex. 570; Gaharron v. Kreeft (1875), L. B. 10 
, Ex. 274. 

(b) Thus if the third bill had been indorsed to I., before the tender of 
the other two to P., the tender would not be effective, but P. was nht 
entitled to require proof of the effectiveness of the tender, a state of 
things productive of some hardship. 

(c) Per Brett, M.R., at pp. 336 — 338 : Cotton, L.J., at p. 340, and 
Bowen, Lf.J., at p. 344, express themselves not unfavourably to this 
view, but decline finally to decide it. 

(d) Sanders v. Maclean (1883) (G.^A.), 11 Q. B. D. 327. 

{e) It is beyond the scope of this work to discuss exhaustively the 
cases when property passes on shipment; the method of reserving pro** 
perty in the vendor by taking bills of lading, making the goods deliver- 
able to his order, has been dealt with above : Article 61. On the 
question of appropriation of goods not specific, the reader is referred to 
Benjamin on Sale, Book II., c. 5, and the numerous cases cited in the 
various stages of Inglis v. Stock (1885), 10 App. C. 263. 
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tlie riglit of resTiming possession of tlie goods during 
tlieir transit to the purchaser. 

This resumption of possession by the vendor does not 
amonnt to rescission of the contract (/), hnt is the exer- 
cise by an unpaid vendor (y) of his right to insist on his 
lien for the price (ft). 

This i’ight, known as the right of Stoppage m 
transitu (i), may be exercised : — 

(i) by an unpaid vendor of goods and others in an 
analogous position ; [Article 64) : 

(ii) on the bankruptcy or insolvency of the vendee; 
(Article 65) : 

(iii) as against such vendee, and all persons claiming 
under him; {Article 66) : 

(iv) except as against an indorsee and / or transferee of 
the bill of lading or other document of title for such 
goods (^), who has given valuable consideration for such 
indorsement and/or transfer, in ignorance of any circum- 
stances which would prevent such indorsement or transfer 
from acting as a valid transfer of a property or interest 
in the goods ; {Article 67) : 

(v) at any time before the vendee has acquired posses- 
sion of the goods by himself or his agent, and so 
terminated the transit (Z); {Articles 68, 69). 


(/) Kem^p V. Falk (1882), 7 App. C. at p. 681; In re Humherston 
(1846), De Gex, 262; Wentworth v. Outhwaite (1842), 10 M. & W. 436. 

(g) It depends on the character of unpaid vendor, and not on the 
nature of a lien ; for other persons who are entitled to liens have yet no 
right to stop in transitu after they have lost possession : Kinloch v. Craig ^ 
(y90), 3 T. B. 783. 

^{h) Statement of law by Cotton, L.J., in Phelps v. Comber (1885), 29 
Ch. D. at p. 821. The right is not affected by the Bills of Sale Acts : 
Ex parte Watson (1877), 5 Ch. B. 35, '’at p. 44. 

(i) The history of the right is to be found in Lord Abinger’s judgment 
in Gibson v. Garruthers (1841), 8 3VC. & W. 337. It first appears in 
Chancery in 1690 {Wiseman v. Vandeputt, 2 Vern. 202), and is intro- 
duced into the Coiirts of Law by ♦Lord Mansfield in 1757 (Burghall v. 
Howard, 1 H. BL 366, n.). See also Booth v. Cargo Fleet Co., (1916) 

2 K. B. at pp. 579, 580, and 597, 698; Benjamin on Sale, 6th ed. 
p. 1003; Blackburn on Sale, 3rd ed. pp. 339-348. The law is now 
codified in the Sale of Coods Act, 1893, ss. 44-48 ; see Appendix III. 

(k) See Factors Act, 1889 (61 & 52 Viet. c. 45), s. 10, Appendix III. ; 
and Note, p. 206. 

(l) Liciebarrow v. Mason (1794), 1 Smith, L. C. 12th ed. p, 726. 
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Article 64 . — Who may exercise the Right of Stoppage. 

A. An unpaid vendor from wliom the property in the 
goods has passed. 

The fact that he has received part of the price will not 
divest his right (m) unless the contract is apportionable, 
in which case the price also can be apportioned, -and part 
of the goods, being paid for, will be exempt from 
stoppage (n). Neither will the fact that payment has 
been received in bills of exchange, not yet matured, 
divest his right (o), unless such bills were taken as 
absolute payment, and not as payment conditional on 
their being met at maturity, and the burden of proving 
this rests on those who assert it (p). 

That there is an unadjusted account current between 
vendor and vendee will not divest the right [q)\ but if 
there is an ascertained balance against the vendor, it 
seems that the right is lost (r). 

B. Persons in a position analogous to that of an 
unpaid vendor: — 

1. A commission agent purchasing goods on orders 
from his principal is treated for this purpose [s) as a 
vendor, and may stop in transitu (t). 


(m) Hodgson v. Loy (1797), 7 T. E. 440; Feise v. Wray (1802), 3 
East, 93. 

(n) Merchant Banking Co. v. Phoenix Bessemer Go. (1877), 5 Oh. D. 
205. 

(o) Feise v. Wray, vide supra; Edwards v. Brewer (1837), 2 M. & W. 
375; Gunn v. Bolckow Vaughan (1875), Jj. B. 10 Ch. at p. 501, per 

* Mellish, L.J. Davis v. Reynolds (1815), 1 Stark. 115, must be taken 
as overruled. 

(p) Benjamin on Sale, 6th ed. p. 1008, and cases there cited. 

(q) Wood V. Jones (1825), 7 D. & E. 126. 

(r) Vertue v. Jewell (1814), 4'*Camp, 31. This case is perhaps open 
to some of the criticisms of Benjamin (6th ed. p, 1010), though the 
remarks founded on Patten V. Thompson (1816), 5 M. & S. 350, seem 
erroneous, as that case did not' involve the definition of an unpaid vendor, 
but the question whether a particulars indorsement of the bill of lading 
by the vendee was sufficient to divest the right of stoppage in transitu. 
See also Benjamin, 6th ed. p. 1063. 

(s) Though for other purposes as an agent : Gassahoglou v. Gibb 
(1883), 11 Q. B. B. 797. 

(f) Feise v. Wray (1802), 3 Bast, 93; Ireland v. Livingston (1872), 
L. E. 5 H. L. at p. 409, per Lord Blackburn; Ex parte Banner (1876), 
2 Ch. D. at p. 287. 
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2. A principal consigning goods to a factor (u). 

3. The agent of the yen dor, to whom a hill of lading 
has been indorsed, may stop in his own name (.'??), while, 
without such indorsement, he may stop, if so instructed, 
in the vendor’s name (y). 

4. The unpaid vendor of an interest in an executory 
agreement ( 2 ;) . 

5. A surety for the buyer who has paid the vendor (a). 

6. A person who has at the time no authority to stop, 
provided that the vendor ratifies his action before the 
transit is ended (&). 

7. Partner against partner (c). 


Article 65 . — Insolvency of Vendee, 

Insolvency is the inability to pay just debts in the 
ordinary course of trade and business {d). 

It may be evidenced by stoppage of payment, or even 
by failure to pay one debt. It will be sufficient if the 
vendee is insolvent when the transit ends, though he 
was not insolvent when the notice to stop in transitu was 
given (e). 

Queere, whether if the vendee fail to meet the bills of 


(w) Kinloch v. Craig (1790), 3 T. R. 783; l^ewsom v. Thornton (1805), 
6 East, 17. 

(a;) Morison V. Gray (1824), 2 Bing. 260. 

(y) Whitehead v. Anderson (1842), 9 M. & W. 518. 

(z) Jenkyns v. Ushorne (1844), 7 M. & (3-. 678. 

(a) Under the Mercantile Law Amendment Act, 1856 (19 & 20 Viet, 
c. 97), s. 5. See also Imperial Bank v. London and St. Katherine 
JJocks (1877), 5 Ch. D. 195. 

(b) Bird v. Brown (1850), 4 Ex. 786; Hutchings v. Nunes (1863), 
1 Moore, P- C. N. S. 243. He must '^purport to act on behalf of the 
vendor : Keighley, Maxted cf Co. v. Durant, (1901) A. C. 240. 

(c) Ex parte Cooper (1879), 11 Ch. B. 68. 

(d) Par Wilies, J„ Reg. v. SadlePs Co. (1863), 10 H. L. C. at p. 425. 
Cf. Sale of Goods Act, 1893, s. 62 (3). In National Bank v. MorriSt 
(1892) A. 0. 287, the Privy CJonncil held that a creditor knew his debtor 
was insolvent if he had knowledge of circumstances from which ordinary 
men of business would conclude that the debtor was unable to meet his 
liabilities. See also (as to refusal to pay on outbreak of war) The 
Feliciana (1915), 59 S. I. 546. 

(e) The Constantia (1807), 6 C. Rob. at pp. 326, 327 ; Vertue v. 
Jewell (1814), 4 Camp. 31; Dixon v. Yates (1833), 5 B. & Ad. 313. 
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excliange drawn against tlie cargo, which fall dne after 
the termination of the transit, but has not up to the end 
of the transit committed any open act 'of insolvency, a 
stoppage in transitu by the vendor would be efiective (/). 


Article 66 . — Against tvhom the Right may he exercised. 

The right of stoj)page in transitu exists against the 
vendee, and all persons claiming under him (with the 
exception stated in Article 67) [g). Thus it avails 
against a sub-purchaser from the vendee, whose title is 
not founded on indorsement and delivery of the bill of 
lading, or of some other document of title, for value, 
even though he has paid the purchase-money to the 
vendee. For such a sub-sale would only pass to the sub- 
vendee such equitable interest as his immediate purchaser 
could convey and not the legal property in the goods, 
and would not prejudice the unpaid vendor’s right of 
stoppage in transitu, which is a right against the 
goods (A). 

Where, however, a sub-sale has taken place without 
indorsement and delivery of a document of title, but the 
sub-vendee has not paid the purchase-money, the Court 
in working out the equitable rights of the parties may 


(/) Probably not, on the authorities, though it is submitted that on 
principle the question would be whether the vendee was in fact insolvent 
on the day of the negotiation of the bill of lading, or the end of the 
transit. In favour of this latter view, see Sir W. Scott, in The Con- 
stantia (1807), 6 0. Eob. at pp. 326, 327, and Dr. Lushington, in The 
Tigress (1863), B. & L. 38, at p. 44. On the other side, see Lord 
Blackburn, in Kemf v. Falk (1882), 7 App. C. at p. 681, and in Black- 
burn on Sale, 3rd ed. pp. 412j* 413; and Mellish, L.J., in Gunn v. 
Bolokow Vaughan (1876), L. E. 10 Ch. at p. 601. It seems hard that 
an indorsee of a bill of lading from a vendee, who knew that his 
indorser, though he had not committed any open act of insolvency, was 
in fact unable to pay his debts, shoulc^ be held to have acquired any title 
against the unpaid vendor, though some of the above dicta suggest that 
he would acquire such a title. 

ig) Sale of Goods Act, 1893, s. 47. 

(h) Kemp v. Falk (1882), 7 App. C. 573. Being such a right, the 
unpaid vendor has no rights against the money receivable under a policy 
of insurance for damage to goods in transitu : Berndtson v. Strang 
(1868), li. E. 3 Oh. 588. 
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direct tlie sub-pxircliaser to pay the purcliase-raoney to the 
original vendor as a condition of receiving the goods {i ) . 

Bnt if the legal property in the goods has passed out of 
the vendee, either by an effective indorsement and 
delivery of a docnment of title, or by his obtaining and 
giving actual possession, the vendor will then have no 
rights against the purchase-money unpaid by the sub- 
vendee (i). 

The unpaid vendor’s lien will not override the lien of 
the carrier for his charges on the special goods 
carried (k), but will be preferred to claims on the goods 
put forward through the vendee alone (1) ; e.g. to a 
carrier’s claim of lien for a general balance due from 
the owner or consignee of the goods (m) ; or to any attach- 
ment of the goods obtained by a creditor of the vendee (n) . 

Case 1. — y. sold goods to P., so that the property passed to P.-, 
and they were shipped, consigned to G. P. indorsed the bills of 
lading to a bank, as security for an advance; G. sold the goods 
“ to arrive ” to K. P. then became bankrupt, and Y. gave notice 
to the master to stop the goods in transiht. K. paid the purchase- 
money to G., but it had not reached P. The goods were delivered 
to K. by the master on the production of receipts for the price 
signed by G. G. paid the purchase-money to the bank, who, 
after satisfying their own claims (o), paid the balance to P.’s 
assignees. Held^ that as the transactions with K., not being 
accompanied by the transfer of any document of title, had only 
passed such equitable interest as P. could convey, and not the 
legal property in the goods, Y.’s right of stoppage in transitu 
still existed against the goods, and that, therefore, Y., and not 
P.’s assignees, was entitled to the balance of the purchase-money 
paid by K., after satisfying the bank, Y. being in strictness 


(t) Kemp V. Falk (1882), 7 A.pp. 0. 573, per Lord Selborne, at pp. 677, 
578; Lord Blackburn, p. 582. See, hofvever, Lord Fitzgerald’s reserva- 
tion, p, 590; Ex parte Golding, Davis ct Co. (1880), 13 Oh. D. 628. 

(k) Oppenheim v. Bussell (1802), 3 B. & P. 42; Richardson v. Goss 
(1802), 3 B. & P. 119. See also Grawshay v. Bades (1823), 2 B. & B. 
288; Mercantile Bank v. Gladstom (1868), L. B. 3 Ex. 233. 

(l) Le., such claims as arise not fmm the carriage of the goods, but 
from the fact that the vendee is their owner. 

{m) Oppenheim v. Russell (1802), SB. & P. 42; United States Co. v, 
G. W. R. Go., (1916) 1 A. G. 189, 

(n) Smith v. Goss (1808), 1 Camp. 282. 

(o) On the authority of In re Westzinthus (1833), 6 B. & Ad. 817, et 
post, Article 67. 



Arts. 66, 67] AGAINST WHOM VALID. 


205 


entitled to detain tlie goods themselves against K., after satisfying 
the bank (p). 

Case 2. — V. sold goods to P., to be shipped /. o. b. at X. P. 
resold them to G., and took a bill of lading, making the goods 
deliverable to G., but did not forward the bill to G. While the 
goods were on board ship at X., P. stojDped payment. Y. served 
notice on the master, stopping the goods in transitu. G. had not 
then paid the sub-purchase-money to P. Held, that V. was 
entitled to be paid his purchase-money out of the suans owing 
to P. by G. (g). 


Article 67 . — Effect of Indorsement and Delivery of a 
Document of Title on the Right of Stoppage. 

Such, an indorsement of the bill of lading, hond fide (r) 
and for valuable consideration, as absolutely passes the 
property in the goods (5), completely defeats the vendor’s 
right of stoppage in transitu {€). 

Such an indorsement as acts as a mortgage or pledge 


(p) Kem'p V. Falk (1882), 7 App. C. 573. 

(g) Ex parte Golding, Davis S Go. (1880), 13 Ch. D. 628. It is 
submitted, that this case must be thus limited if it is to stand with the 
decision in Kemp v. Falk, vide supra, and the dicta therein of Lords 
Selborne and Blackburn. But James and Cotton, L.JJ., in this case, 
and the Court of Appeal in Ex parte Falk (1880), 14 Cli. D. 446, express 
themselves in a manner which covers a much wider proposition; viz., 
that where the absolute property has passed by a sale by the vendee to 
a sub -purchaser, but the sub-purchase-money has not been paid, the 
vendor can stop the sub -purchase-money, though the property in the 
goods is not in the vendee. The dicta in Kemp v. Falk of Lord Black- 
burn (p. 682), and Lord Selborne (pp. 677, 578), clearly, though not 
expressly, negative this proposition. The Court of Appeal in Ex parte 
Falk, recognised the advance apparently made in Ex parte Golding, 
Davis, Bramwell, L.J., saying, “the decision was a novelty,” but it^is 
submitted that the novelty was only in the obiter dicta, and that they 
cannot be sustained in face of the dicta of the Law Lords in Kemp V, 
Falk, • 

(r) On knowledge of insolvency, see National Bank v. Morris, (1892) 
A. C. 287. 

(s) See Sewell v. Burdick (1884), 10 App. C. 74, and Articles 57, 58, 
72, 73. For case^ where no property ^passed by the indorsement and the 
unpaid vendor’s right was not defeated, see Patten v. Thompson (1816), 
5 M. & S. 350, on which see the Factors Act of 1842 (5 & 6 Yict. c. 39) ; 
The Tigress (1863), B. & L. 38. 

(t) Sale of Goods Act, 1893, s. 47; Lickharrow v. Mason (1794), 1 
Smith, L. C., 12th ed. p. 726; Pease v. Gloakec (1866), L. K. 1 P. C. 
219; Kemp v. Canavan (1863), Irish Eep, 15 C. L. 216, in which the 
effect of the Bills of Lading Act on Lickharrow v. Mason was considered. 
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of tlie goods (u), leaves to tlie vendor tlie riglit to stop all 
tlie property remaining in the vendee. This is a qualified 
right, because it cannot be exercised so as to affect the 
interests of such an indorsee of the bill of lading, with- 
out paying him off. The vendor can stop the goods on 
satisfying the claims of the mortgagee or pledgee : or is 
entitled '’to receive the proceeds of the goods after those 
claims have been satisfied by realisation of the goods. 
He can also in Equity compel the vendee’s creditor to 
marshal the securities for his debt, so as, if possible, to 
protect his rights as unpaid vendor (-u). 

Th^ valuable consideration for which the indorsement 
is made may be past (such as a loan already made, or an 
existing debt) or present (x). The transaction must also 
be hond fide, or without knowledge of facts that would 
.make the bill of lading not fairly and honestly assign- 
able, such as an open act of insolvency of the consignee 
or vendee (y), or equities affecting the goods (z). That 
the indorsee knows that the goods have not been paid for 
is not sufficient to prevent the indorsement from defeat- 
ing the right to stop (a). 

Note . — We have not dealt with the difficult questions 
arising under the Sale of Goods Act, 1893, and the Factors 
Acts, because the most important of them appear not to con- 
cern the shipowner or charterer in any way. Section 47 of 


(u) Kemp V. Falk (1882), 7 App. C. 573; Spalding v. Ruding (1843), 
6 Beav. 376; 15 L. J. Gh. 374, on appeal; In re Westzinthus (1883), 5 
B. & Ad. 817. See Articles 72, 73. 

(a;) Leask v. Scott (1877), 2 Q. B. B. 376 (C. A.), dissenting from 
Rodger v. Gomptoir d'Fscompte de Paris (1869), L. E. 2 P. 0. 393, 
whicli held that a past consideration was not sufficient. See also 
Chartered Bank v, Henderson (1874), E. 6 P. C. 501, where the 
consideration was forbearance to sue for an existing debt ; The Emilien 
Marie (1875), 44 L. J. Adm. 9. 

(y) Vertue v. Jewell (1814), 4 Camp. 31; Cuming v. Brown (1807), 
•9 East, 506; 1 Camp. 104; Salomons v. Nissen (1788), 2 T. E. 674, 681. 
And see Article 65, and note (f), p. 203. 

(z) Such as it was attempted to prove in Henderson v. Comptoir 
d'Escompte (1873), 3u. E. 5 P, C. 253; Chartered Bank v. Henderson; 
The Emilien Marie ^ zide supra. 

(a) Cuming y. Brown, vide supra. As to the effect of dealing with the 
goods, otherwise than by indorsenaent and transfer of the bill of lading, 
eee ante, Article 59, Note 2; Article 66. 
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the former Act, and section 10 of the Factors Act, 1889 
(52 & 53 Viet. 0 . 45), reproducing clause 5 of the Act of 1877 
(40 & 41 Viet. c. 39), are specially difficult to construe. They 
provide that where any “ document of title ” to goods (as 
defined in section 1 of the Act of 1889, and section 62 of the 
Act of 1893, including therefore delivery orders and dock 
warrants) has been lawfully transferred to any person as a 
buyer or owner of such goods, and such person transfers such 
document to a person who takes the same bond fide and for 
valuable consideration, the last-mentioned transfer shall 
have the same effect for defeating any vendor’s lien or right 
of stoppage in transitu^ as the transfer of a bill of lading has 
for defeating the right of stopping in transitu. 

Apparently, therefore, wffiere B., a vendee to whom the 
property in goods in transitu has passed, sells them to C., 
and gives him a delivery order, and C. in turn transfers such 
delivery order to D. for valuable consideration, the transfer 
from C. to D. will defeat the right of stoppage in A., the 
unpaid vendor. 

But: — (1), apart from the Factors Acts, a delivery order 
unaccepted by the dock company or warehouseman has 
never been taken by the Courts of law as a document of title 
at all, but only as “ the token of an authority to receive pos- 
session ” : Farina v. Home (h); M'Ewan v. Smith (c) ; 
Griffiths v. Perry (d); (2), though early in the nineteenth 
century mercantile juries seem to have considered delivery 
orders as documents of title (see Benjamin on Sales, 6th ed., 
pp. 977 seq.)j it is believed that at the present day delivery 
orders are not treated by London merchants and bankers as 

documents of title ” at all; (3), before the Act of 1877, 
which is reproduced in the Act of 1889, the holder of a 
delivery order could either (a) present it, and obtain the 
goods, if there was no stop ; (b) present it, and on its being 
recognised, leave the goods in the hands of the warehouse- 
man as his bailee, constructive delivery thus taking place ; 
(c) could in addition obtain a warrant ” from the waro 
houseman as a document of title to the goods; but, until he 
did one of these things, lie^ acquired no title to the goods : 
see Imperial Bank v. St. Katharine* s Docks (e) ; Lackington 
V. Atherton (/) ; and it was expressly laid down in Barber v. 
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Meyerstein (g), that until one of these three courses had been 
taken, the bill of lading was the only symbol of the goods 
that could transfer any property in them, but when one of 
these courses was taken the power of the bill of lading was 
gone : see also Gov entity v. Gladstone (Ji). But the adoption 
of any one of these three courses would also terminate the 
transit, as the warehouseman would then hold as bailee for 
the Tendee or assignee ; consequently, apart from the Factors 
Acts, a delivery order could have no effect as a document 
of title until the transit w^as determined, and therefore 
dealings with it could have no effect on the vendor’s right of 
stoppage in transitu. 

Did, then, clause 5 of the Act of 1877 modify this? Taken 
literally, it certainly did, but it is difficult to believe that the 
legislature meant to interfere with the position of the bill of 
lading as the only symbol of the goods while in transit. For 
the above reasons, the question, which is a difficult one, is 
only suggested here (i). 

Lord Blackburn, in Kemp v, Falk {k), held that cash 
receipts, i.e., receipts for the price of goods given by the 
vendee’s agents, on production of wffiich the carrier 
delivered the goods, were not documents of title within 
clause 5 of the Act of 1877, whose indorsement defeated 
the vendor’s right to stop; and that if they were documents 
of title, the statute was ‘‘ never meant to have that effect ” ; 
what effect is not very clear. 

On the general question of delivery orders and warrants, 
see also Merchant Banking Co. v. Phoenix Bessemer Co. (1), 
Gunn V. Bolckow Vaughan (m); Coventnj v. Gladstone (n); 
Pooley V. Great Eastern Railway (o). See also, as to pro- 
visions of the Indian Contract Act similar to section 47 of 
the Sale of Goods Act, Bamdas v. Amerchand (pi). 


{g) (1870), L. E. 4 H. L. at p. B3(k 

(h) (1868), li. E. 6 Eq. 44. 

(i) See for a discussion on similar questions and of the now numerous 
clauses in private Acts authorising the issue of negotiable warrants for 
goods, an article by Mr. A. T. Oerter in L. Q. E., Vol. III. p, 300. 

(k) (1882), 7 App. G. at pp. 585, 586. 

(l) (1877), L. E. 5 Ch. D. 205. 

(m) (1875), L. E. 10 Ch. 491. 

(n) (1868), L. E. 6 Bq, 44. 

(o) (1876), 34 L. T. 537. 

(p) (1916), L. E. 43 Ind. App. 164, where a railway receipt was held 
to be a document of title. 
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Article 68 . — The Transit. 

The determination of the beginning or end of the 
transit during which the goods may be stopped, involving, 
as it does, questions whether property or possession was 
intended by the parties to pass, mnst depend on the 
intention of the parties as shown by all the facts of the 
case {q). 

Thus wrongful or mistaken delivery will not either 
commence {;r) or end {s) the transit, nor will wrongful 
refusal to deliver by the carrier prevent the transit being 
considered at an end (t). 

The transit commences when the vendor has given up 
possession of the goods in fulfilment of the contract, and 
continues until the goods have reached the hands of the 
vendee, or of one who is his agent to take possession of 
and keep the goods for him at such a place that the 
goods will remain there until a fresh destination is 
communicated to them by order from the vendee {u). 

The necessity for stoppage in transitu does not arise 
until the vendor loses possession, as till then his posses- 
sion enables him to exercise directly his lien for the 
unpaid price. 


(q) (1877), 'per Jessel, M.B., 5 Ch. D. 219. 

(r) Ruck V. Hatfield (1822), 5 B. & Aid. 632, where goods were 

shipped conditionally on obtaining bills of lading reserving the ju^ 
disponendi to the consignor; see also the suggestion in Schotsma7is v. 
L. d Y. R. Co. (1867), li. 2 Ch. 332, 335, that a vendor would not 
terminate the transit by shipping goods on a ship in ignorance of the 
ship’s being owned by the vendee. ^ 

(s) Litt V. Cowley (1816), 7 Taunt. 169, where the carrier, after 
notice to stop, delivered by mistake to the consignee; see also Loeschman 
V. WilUams (1815), 4 Gamp. 18f, a case of conditional delivery. 

(i) Sale of Goods Act, 1893, s, 45, sub>s. 6; Bird v. Brown (1850), 
4 Ex. 786; see also Cowasjee v. Thompson (1845), 5 Moore, P. C. 166, 
at p. 175, where vendors wrongfully retained a mate’s receipt for the 
goods. • 

(u) Sale of Goods Act, 1893, s. 45; per Willes, J., in Bolton v. L. d 
Y. R. (1866), li. B. 1 C. P. at p, 439; Lord Bllenborough in Dixon v. 
Baldwen (1804), 5 East, 175; approved by C. A. in Ex parte Miles 
(1885), 15 Q. B. B. 39, at p. 44, and in Bethell v. Clark (1888), 20 
Q. B. B. 615. These cases were approved by the Privy Council in 
Lyons v, Hoffnung (1890), 15 A. C. 391. See also Kendal v. Marshall 
(1883), 11 Q. B. B. 356, and Article 69. 

A. ' 14 * 
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In some cases tlie vendor, bj" giving up possession, may 
also end tlie transit, as where lie delivers goods on board 
the veiidee^s ship (iv), without reserving the jus dis- 
fonendi to himself {y). It makes no difference whether 
the ship is a general ship, or sent specially for the 
goods {z), or whether she is owned by the vendee, or is 
under a*eharter to him amounting to a demise {a). 

But delivery of the goods on board a ship chartered by 
the vendee, if the charter does not amount to a demise 
will not end the transit, unless it clearly appears that 
such is the intention of the parties (6). Such an inten- 
tion will not be inferred from the fact that the delivery 
is /. 0 . 6., nor from the fact that the vendor does not 
know the ultimate destination of the vessel (c). 


Case 1. — V. sold goods to P. and shipped them on board P.’s 
ship, then on the berth as a general ship. Bills of lading were 
taken, making the goods deliverable to P. or assigns. Reid, that 
such shipment prevented V. from stopping in transitu (d). 

Case 2. — V. sold clay to P. deliverable /. o. h. at X. It was 
shipped at X. on a ship chartered by P. V. did not know the 
ship’s destination ; no bills of lading were taken, nor did P. give 
an acceptance for the price. Held, that the clay was in the 
possession of the master of the ship as carrier, and that V. could 
therefore stop it during the voyage, on P.’s insolvency (c). 


(x) Sale of Goods Act, 1893, s. 45, sub-s. 5; Scliotsmans v. L. S 
Y. B. Co., (1867), Jj. E. 2 Gh. 332; Merchant Banking Go. v. Phcenix 
Bessemer Go. (1877), 5 Ch. D. 205, at p. 219; Van Casteel v. Booker 
(1848), 2 Ex. 691. 

(y) Vide ante, Article 61, 

(z) Scliotsmans v. L. d- Y. R. Co., vide supra, at pp. 336, 337, dis- 
tinguishing MitcJiel V. Bde (1840), 11 Ad. & E. 888. 

(a) Fowler v. M'Taggart (1801), cited at 1 Bast, 522. 

(b) Sale of Goods Act, 1893, s. 45, sub-s. 5; Berndtson v. Strang 
(1868), Jj. E. 4 Eq. 481; 3 Ch. 588; Moakes v. Nicholson (1865), 19 
C. B. N. S. 290; Bohtlingk v. IiyjUs (1803), 3 East, 381; Thompson v. 
Trail (1826), 2 C. & P. 334. Inglis v. Usherwood (1801), 1 Bast, 515, 
as explained by the same Court in Bohtlingk v. Inglis, vide supra, at 
p. 398, is not contrary to the text. Cf. Colonial Ins. Go. v. Adelaide 
Ins. Co. (1886), 12 App. C. at p. 137. 

(c) Ex parte Rosevear China Clay Go. (1879), 11 Ch. J). 560 ; compare 
B^ethell v. Clark (1888), 20 Q. B. B. 615. 

(d) Schotsmans v. L. d Y. R. Co. (1867), L. E. 2 Ch. 332. 
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Article 69 . — When the Transit ends. 

Tie transit may be ended {e ) : — 

I. By delivery to the vendee or his agents : 

II. By delivery to a forwarding agent (/) : 

III. By mutual agreement between vendee and carrier 
whereby the carrier holds as agent for the vendee (/), 

1. By actual delivery to the vendee or bis agents {g)y 
even before the original place of destination Qi). What 
circumstances amount to delivery of the goods will 
depend on the intention of the parties concerned [i). 

The delivery of part of the goods operates as a con- 
structive delivery of the whole only in cases where the 
delivery takes place in the course of delivery of the 
whole, as where an essential part of a machine packed in 
parts is delivered to the consignee (A;), in which case the 
taking possession of such a part by the buyer would he 
the acceptance of constructive possession of the whole (?). 


(e) Sale of Goods Act, 1893, ss. 45, 46. 

(/) These two classes are really special kinds of agents for the vendee. 

(g) Willes, J., in Bolton v. L. S Y. R. Co. (1866), L. E. 1 C. P. at 
p 439; such delivery may be at the vendee’s own warehouse, or at a 
place which he uses as his own, for the deposit of goods, though 
belonging to another: Scott v. Pettit (1803), 3 B. & P. 469; Eowe v. 
Pickford (1817), 8 Taunt. 83; per Parke, B., in James v. Griffin (1837), 
^ M. & W. at p. 633. 

(7^) Sale of Goods Act, 1893, s. 45, sub-s. 2; L. S N. W. R. v. 
Bartlett (1861), 7 H. & N. 400. The dictum of James, L.J., in Eoc 
parte Watson (1877), 5 Oh. B. at p. 43, that, where the contract is to 
send goods to a place Z., if the vendor found out that the goods were 
going to be diverted from the ship bound to Z. he would be entitled to 
obtain an injunction to prevent ” such diversion, is not inconsistent with 
this, as delivery after notice to sto^ in transitu would not be effectual irs* 
any case, while delivery before notice to stop, though short of Z., would 
be effectual, in spite of any inj^jnction. Semhle, that if the vendee 
acquires possession against the carrier’s will, such possession is not 
offectual to deprive the vendor of his rights. (See Blackburn on Sales, 
3rd ed. p. 406; Bird v. Broton (1850), 4 Bx. 786, and cases, Article 68, 
■and Note to section 3 of this article. Contra, per Parke, B., in 
Whitehead v. Anderson (1842), 9 M. tfe W. 518, at p. 634.) 

(j) See cases on constructive delivery summarised in Benjamin on 
Sales, 6th ed., pp. 971, 1014. 

(k) Ex parte Cooper (1879), 11 Ch. D. 68, per Cotton, L.J., at p. 75. 

{1) Sale of Goods Act, 1893, s. 45, sub-s. 7 ; Ex parte Cooper (1879), 

11 Oh. D. 68, approving Willes, J., at L. B. 1 C, P. 440. Gases where 
part delivery has been held to give constructive delivery of the whole, are 
Tanner v. Scovell (1845), 14 M. & W. 28; Sluhey v. Heyward (1795), 
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Tlie burden of proving sucli constructive delivery is on 
those who assert it (m). 

Case, — V. shipped 100 tons of iron castings to P. on a ship 
chartered by V. under a bill of lading to P. and assigns. On 
arrival thirty tons had been delivered to P., who had paid part 
of the freight. V. then stopped in transitu. Held, the notice 
was good* as to that part of the cargo not delivered (m). 

2. Delivery of goods to a forwarding agent will or will 
not end the transit, according as the forwarding agent 
receives them as agent for the vendee or as carrier. The 
chief test of his character is whether he receives the 
instructions necessary for forwarding from the vendee or 
vendor (n). It is immaterial that the property in the 
goods passes to the vendee on delivery to the carrier (o). 

Thus, if the vendor from the contract of sale or from 
instructions from the vendee, can give no further direc- 
tions as to the destination of the goods, and they will 
therefore remain with the forwarding agent, unless and 
until he has received instructions from the vendee, such 


2 H. Bl. 504; Hammond v. Anderson (1803), 1 B. & P. N. E. 69; Jones 
V. Jones (1841), 8 M. & W. 481, which were criticised in Ex parte 
Cooper, ride supra, at p. 77, and Ex parte Falk (1880), 14 Ch. D. at 
p. 455, and 7 App. 0. 673, 579, 586. See also Wentworth v. Quthwaite 
(1842), 10 M. & W. 436; Whitehead v. Anderson (1842), 9 M. & W. 
518; Dixon v. Yates (1833), 5 B. & Ad. 313, 339. 

(m) Ex parte Cooper (1879), 11 Ch. D. 68; nne reason given by the 
Court, that constructive delivery would involve the master’s abandonment 
of his lien for the balance of the freight, appears inconsistent with 
Allan V. Gripper (1832), 2 C. & J. 218, in which it was held' that the 
existence of the carrier’s lien was not inconsistent with his holding as 
ithe vendee’s agent, though the transit was at an end. 

(n) Sale of G-oods Act, 1893, s. 45, sub«s. 3 ; Kendal v. Marshall (1883), 
11 Q. B. D. 356. See also a note Mr. A. Cohen, Q.C., in “Law 
Quarterly Beview,” Oct, 1886. The test may be put otherwise: “is 
the transit prescribed by the vendor over? If so, the right to stop is 
gone, though further transit takes place prescribed by the vendee.” But 
Ex parte Bosevear China Go. (1879), 11 Ch. L. 560 (Article 68, Case 2), 
shews that sometimes the vend'^^r may be unable to “ prescribe the 
transit,” and yet retain his right to stop. It is easy to distinguish the 
facts of this case from others, but hard to see the principle of distinction 
between them. The test is also subject to this, that if the vendee gets 
the goods by consent of the carrier before the prescribed transit is over, 
the right is gone. See this point discussed by Bowen, L.J., in Kendal 
V. Marshall, vide supra, at p. 639. 

(o) Lyons v. Eoffnung (1890), 15 App. C. 391. 
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an agent will receh-e the goods as agent for the vendee, 
and on his receiving them the transit will he at an end (p). 

If, on the other hand, the vendor can and does give 
such instrnctions, either from the terms of the contract 
indicating further transit, or by instructions independent 
of the contract, the transit will not end on delivery to 
the forwarding agent, though the particular ship im which 
the transit is to be made is ordered by the vendee, for in 
this case the forwarding agent receives the goods as 
carrier (^). 

“ The question in very nearly all cases of stoppage in 
transiUc is, speaking generally, one of fact ” [r). 

Case 1. — V. sold goods to P. in London, P. being employed as 
commission agent by G. in Jamaica. P. ordered the goods of V. 

for the mark E. M., Kingston, Jamaica,” V. knew from pre- 
vious dealings that this mark was used by G. P. instructed V. 
to pack the goods, mark them with the above mark, and forward 
them, to Q. at Southampton for shipment by the S. Y. forwarded 
to Q., adding please forward as directed ” : Y. sent particulars 
of mark, &c., of goods, leaving columns for “ consignee ” and 
“destination” blank. After this P. wrote to Q. that the con- 
signee was G., and the destination “Kingston, Jamaica.” The 
goods were shipped under bills of lading describing P. as con- 
signor. P. afterwards failed. Held^ that Y.’s right to stop had 
ceased when the goods reached Q. (s). 

Case 2. — Y. sold goods to P. in London ; P. wi'ote to Y. ; 
“ Please consign the goods to the Darling Downs, to hlelbourne, 


(p) Ex parte Miles (1885), 15 Q, B. D. 39, af&rming Dixon v. Baldwen 
(180i), 5 East, 175; Rowe v. Pickford (1817), 8 Taunt. 83; Ex parte 
Gibhes (1875), 1 Ch. D, 101; Leeds v. Wright (1803), 3 B. & P. 320. 

(g) Bethell v. Clark (1888), 20 Q. B. B. 615; Lyons v. Hoffnung, 
V. s.; Ex parte Watson (1877), 5 Ch. D. 35, as explained in Ex parte 
Miles (1885), 15 Q. B. D. at pp. 46, 47; Eendal v. Marshall (1883), 11 
Q. B. D. 356; Rodger v. Comptoir d'Escompte (1869), L. E. 2 P. C. 
393; Valpy v. Gibson (1847), 4 C. B. 837; NichoUs v. Le Feuvre (1835), 
2 Bing. K G. 81 ; Coates v. RaUton (1827), 6 B, & C. 422 (doubted by 
Brett, L.J., 11 Q. B. D., at p. 366); Smith v. Goss (1808), 1 Camp. 
282; James v. Griffin (1837), 2 M, & W., per Parke, B., at p. 633. See 
also Kemp v. Ismay Imrie (1909), 14 Com. Gas, 202. 

(r) Per Yaughan 'Williams, J., In r^ Gurney (1892), 67 L. T. 598, in 
that case the fact that the vendor directed the goods to be delivered at 
the docks “ for shipment by the M.,” and the goods to be marked 
** Trinidad,” vras held not to prolong the transit beyond the docks. Upon 
facts not very dissimilar a different conclusion was arrived at in Kemp 
V. Ismay Imrie S Co. (ubi supra). Cf. Reddall v. Union Castle Co. 
(1914), 20 Com. Cas. 86. 

{s) Ex parte Miles (1885), 15 Q. B. D. 39. 
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loading in tlie East India Bocks Eere.'^ V. sent the goods by 
rail to London. The railway company sent P. an advice note 
that the goods were at his order and risk, together with a note : 
“ The goods advised by this note have been forwarded to onr 
Poplar Station for shipment per Darling DownsI’ They were so 
forwarded by the railway company and were shipped on the 
Darlmg Donnis, for Melbourne, the maters receipts being sent to 
P. On the day they were shipped P. failed, and Y. sent notice 
to the railway company to stop delivery, too late to prevent ship- 
ment. Held, that the captain of the ship received the goods as 
a carrier to Melbourne ; that the transit did not therefore end 
till M., and that the notice to stop was effectual (i). 

Case 3. — Y. agreed with P. to sell him goods, drawing bills on 
him for the price, and shipping them to G. at Z. Y. packed the 
goods, and forwarded them to London in bales marked Z., and 
addressed to the S., a shijD named by P., and bound for Z. The 
railway company advised P. of the arrival of the goods in 
London, and that “ they remained at his order, and were held 
by the company as warehousemen at his risk,” adding “ will 
be sent to the /S'.” They were so sent and shipped. Held, that 
the transit lasted till the arrival of the goods at Z., and Y. could 
therefore stop in transitu at any time before such arrival (u). 

Case 4. — Y. sold goods to P., P. saying nothing about their 
destination. P. resold to K., and arranged with K. that the 
goods should be forwarded to Z. by steamer from X. P. then 
directed Y. to send the goods to K. at X. Y. did so, and the 
railway company gave K. notice that they held the goods as his 
warehousemen. Held, that Y.’s right to stop in transitu was at 
an end (x). 

Case 5 . — P., a commission agent, received orders from clients in 
Australia to buy goods. P. made contracts of purchase from Y. 
and five other vendors in Manchester, not disclosing his Australian 
principals. The goods were to be delivered in Manchester. P. 
directed the vendors to forward the goods to I. & Co. of Liverpool 
(agents of the owners of the S, steamer, and forwarding agents) 
for shipment on the S, and the goods to be marked Adelaide. P. 
also wrote to I. & Co., directing them to ship all the goods of the 
six vendors under one bill of lading to the order of P. The goods 
were shipped and the S. sailed. P. became insolvent. Y., 
^tempting to stop in transitu, gave I. & Co. an indemnity, 
obtained a separate bill of lading for his goods, and took delivery 
of them in Australia. Held, thaC Y. was entitled to stop in 
transitu (y). 


(t) Bethell v. Clark (1888), 20 Q, B. D. 615. Of. Lyons v. Hoffnung 
(1890), 16 App. C. 391. 

(u) Bx parte Watson (1877), 6 Ch. B. 35. 

(x) Kendal v. Marshall (1883), 11 Q. B. B. 356. 
ly) Kemp v. Ismay Imrie d Co. (1909), 14 Com. Gas. 202. Cf. 
Beddall v. Union Castle Co, (1914), 20 Com. Gas. 86, and contrast lit 
re Gurney (1892), 67 L. T. 698. 
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3. Tlie transit may be ended by agreement (;:) between 
tlie carrier, wdiarfinger, or forwarding agent on the one 
hand, and the consignee on the other, that the former 
shall hold the goods, not as carrier but as vendee^s 
agent (h). The fact that the carrier still claims a lien 
on the goods will not prevent his holding as vendee’s 
agent, so as to bar the vendor’s right of stoppage ^5). 

Note . — There must be a mutual understanding; thus, the 
intention of the carrier alone, not assented to by the con- 
signee, will not suffice (c) : nor will the demand of the vendee 
if not assented to by the carrier (d), provided such refusal 
to deliver is not wrongful (e). Qucere, whether the transit 
could be so ended during the voyage by agreement between 
carrier and consignee. It could be by actual delivery to the 
consignee ; why not by the agreement of the carrier to hold 
as the vendee’s agent? Yet this would seriously affect the 
vendor’s rights. 

Case 1. — V. sold oil to P., and forwarded it by carrier to Z. 
On its arrival at Z. the carrier gave notice to P., who signed for 
it in the carider’s books. Rcld^ that the transit was over (/). 

Case 2. — V. sold goods to P., who lived at Z., and forwarded 
the goods to Z. by steamer. On arriving, the steamer was dis- 
charged into B.’s warehouse. B. was agent of the steamer, and 
usually held such goods at the risk and subject to the orders of 
the consignee. In this case he had no orders, as P., being bank- 
rupt, had absconded before the arrival of the goods. V. gave B. 
notice to stop the goods. Heldj that the transit was not ended 
by delivery of the goods to B., who could not be P.’s agent 
without authority from P. (g). 


(z) James v. Griffin, vide supra; Bolton v. L. ffr Y, Railway (1866), 
L. E. 1 C. P. 431; Ex parte Barrow (1877), 6 Ch. D. 783. 

(a) Sale of Goods Act, 1893, s. 45, sub-s. 3; James v. Griffin (1837), 
2 M. & W. 623; Ex parte Gouda (1872), 20 W. E. 981; Whitehead y. 
Anderson (1842), 9 M. & W. at pp. 534, 636; Reddall v. Union Castle 
Co. (1914), ubi supra. 

(b) Allan v. Gripper (1832), ^ G. & J. 218; Kemp v. Falk (1882), 7 
App, C. at p. 584. On the other hand, if the transit is not at an end 
the fact that the carrier refrains from delivering the goods to the vendee 
only because the carrier is exercising his lien for charges will not put an 
end to the vendor’s right of stoppage Meehan v. N. E. By. Go. (1911), 
Sess. Gas. 1348. 

(c) Edwards v. Breioer (1837), 2 M. & W. 375. 

(d) Jackson v. Nichol (1839), 5 Bing. E. C. 508; Coventry v. Glad- 
stone (1868), L. E. 6 Eq. 44. 

{e) Bird v. Brown (1850), 4 Ex. 786. 

(/) Ex parte Gouda (1872), 20 W. E. 981. 

(g) Ex parte Barroio (1877), 6 Ch. B. 783. 
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Case 3. — V. sold goods to P., and forwarded them by ship. P. 
pledged the bill of lading to I. and became bankrupt. When the 
ship reached the Thames, I. paid the freight to the brokers and 
obtained an overside order for delivery. On presenting this at 
the ship before she began to unload, I. was told that he should 
have the goods as soon as they could be got at. Before unloading 
began, V. stopped the goods. Held, that the transit was not 
ended by I.’s transactions, and that V. was entitled to stop (h). 


Article 70 . — Notice to stop, how given. 

Notice to stop in tram^sitn, to be effective, must be 
given either to the person holding the goods (as the 
captain of the ship or the warehouseman), while the 
goods are still in transitu, or to the shipowner or prin- 
cipal, whose servant has the custody of the goods, in 
such a time that he can by reasonable diligence forward 
it to his servant in time to prevent delivery ; and it is his 
duty so to fox*ward it (i). 

Sevihle, that delivery by mistake after such a notice is 
received by the person in whose possession the goods are, 
will be ineffectual to rob the vendor of his remedy 
against the carrier (k). 

(h) Coventry v. Gladstone (1868), L. B. 6 Eq. 44. 

(i) Sale of Goods Act, 1893, s. 46; Whitehead v. Anderson (1842), 9 
M. & W. at p. 534; Kemp v. Falk (1882), 7 App C. at p. 585; per 
Lord Blackburn, who suggests that his view is at variance with that 
expressed by Braniwell, L.J., in the Court below (Ex parte Falk, 14 
Gh. D. at p, 455), who said, “ I cannot think that any duty was imposed 
on the shipowners at L- to stop the goods ; it would be monstrous to hold 
that the telling some one else to stop the goods amounts to a stoppage in 
transituA' The first sentence is contrary to Whitehead v. Anderson 
(at p. 534). But the last sentence is clearly right, as notice to the ship- 
owner, not reaching the captain, could not prevent the consignee from 
obtaining the goods, the vendor’s remedy being against the shipowmer. 
Litt V. Cowley (1816), 7 Taunt. 169, seems to decide further that 
delivery by an agent, who through mistake or neglect of his principal has 
not been informed of a notice to stop duly given to the principal, does 
not prevent the vendor from maintaining trover against the vendee, but 
as the case proceeds on the view, now abandoned, that notice to stop 
rescinds the contract, the position <^an hardly now be justified. It seems 
therefore that in such cases the remedy is against the carrier only ; for 
the vendor cannot claim the property, which has passed, or his lien, 
which has been lost, or possession, which has been abandoned. Erom 
this point of view see Short v, Simpson (1866), L. E. 1 0. P. 248, at 
p. 256. Eor an ineffectual notice to stop, see Phelps V. Comber (1885), 
29 Ch. L. 813. 

(k) Litt V. Cowley (1816), 7 Taunt. 169; Short v. Simpson, vide supra. 
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Article 71. — Master^ $ Duty on receiving Notice . — 
Shi'poicner^ s Rights as to Freight. 

It is incnnibent on tbe master to give effect to a claim 
to stop in transitu by delivery of the goods to the vendor, 
and not merely by abstaining from delivery to the 
vendee, as soon as he is satisfied that the claim Is made 
by the vendor, unless he is aware of an answer in law 
to such claim (1). If he fails to deliver the goods to the 
vendor, or as directed by him, the shipowner is liable to 
a claim by the vendor for conversion [m). He can pro- 
tect himself by an indemnity from the person to whom 
he delivers, or in case of a double claim, can interplead. 

The vendor is bound to take delivery of the goods and 
to discharge any lien npon them for freight {n). And 
if, on his instructions, the goods are landed short of the 
bill of lading destination, the freight for which he is 
liable as damages will be the whole freight to that 
destination (o). 


Article 72 . — Indorsement of Bill of Lading as a 
Mortgage. 

The effect of indorsement of a bill of lading may be to 
show an intention to pass, and therefore to pass, the legal 
estate in the goods to the indorsee as security by way of 
mortgage for an advance, leaving the indorser an 
equitable right to redeem them (p). 


(1) Sale of Goods Act, 1893, s. 46, sub-s. 2; The Tigress (1863), 32 
L, J. Adm. at pp. 101, 102. 

{m)The Tigress (1863), 32 Jj. J. Adm. 97, 101; Booth v. Cargo Fleet 
Go., (1916) 2 K. B. 570. 

(n) Booth V. Cargo Fleet Go., (1916) uhi supra. The vendor does not 
become a party to the contract of carnage or liable for the freight eo 
nomine under that contract. 

(o) Booth V. Cargo Fleet Go., (1916) uhi supra. The shipowner must 
prove his readiness to carry to the ultimate destination, if that be 
questioned. 

ip) Sewell V. Burdick (1884), 10 App. C. 74. As to the difference, in 
general, between a- mortgage and a pledge, see In re Morritt (1886), 18 
Q. B. B. at pp. 232, 235. 
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Article 73 . — Indorsement of Bill of Lading as a Pledge. 

Tlie indorsement may liave tlie effect of giying tlie 
indorsee an equitable interest as security by way of 
pledge for an advance, accompanied by a power to obtain 
delivery of'tbe goods wlien they aindve, and if necessary 
to realise them for the purpose of the security {q). If 
such goods are not delivered to the pledgee of the hill of 
lading, he can bring ti'over or detinue at common law 
for them, though the defendant’s parting with the goods 
was before the plaintiff acquired his title (r). 

An indorsement of bills of lading in blank, and their 
deposit so indorsed by way of security for money 
advanced (.^), without more, will be held to be a 
pledge {t). 

Note . — It is impossible to state with any confidence what 
dealings with a bill of lading will amount to a mortgage as 
distinguished from a pledge. Probably hone of the ordinary 
commercial dealings with bills of lading amount to mort- 
gages, and the difference between mortgages and pledges is 
immaterial from a commercial point of view, as it lies chiefly 
in the exact legal remedies for enforcing the security. 

Case 1. — F. shipped goods to Z. on A.’s ship, taking a bill of 
lading, making the goods deliverable to F. or assigns. F. indorsed 
the bill in blank, and deposited it with I. as security for^ an 
advance, I. never claimed the goods under the bill of lading. 
Held, that the transaction amounted to a pledge of the goods 
represented by the bill of lading (t). 

Case 2. — F. sold cheese to G. and shipped it on board A-.’s ship, 
taking bills of lading to order of F. or assigns. F. drew bills of 
exchange on G. for the price, which he sold to the T. Bank, with 
bills of lading attached indorsed in blank. The T. Bank for- 
warded the bills to their agents in London with a hypothecation 
note of the goods attached. On arrival of A.’s ship, A. deposited 
the goods with X., instructing tlJem to hold the goods to his 


(g) Sewell v. Burdick, ante. The person indorsing the bill of lading 
as security for advances still retains sufficient interest in the goods to 
enable him to bring an action for damage to them : The Glamorganshire 
(1888), 13 App. C. 454. ^ ^ ^ 

(f) Bristol Bank v. Midland By. Co., (1891) 2 Q. B. 653. Gf. London 
Joint Stock Bank v. Amsterdam Co. (1910), 16 Com. Cas- 102. 

(s) It will require the stamp suitable for a pledge, an<3 not for a 
mortgage : Harris v. Birch (1843), 9 M, & W. 591. 

(t) Sewell V. Burdick (uhi supra). 
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order. G. induced X. to deliver tlie goods to Iiim without any 
order from A., and then by fraud G. induced the Z. Bank to 
take up the bills of exchange, receiving with them, the bills of 
lading.^ Z. got delivery orders from A. and presented them to X. 
When it was found that G. had procured X. to deliver to him the 
goods without any order from A., Z. sued X. for conversion. 
Held, that Z. were pledgees of the goods, and could sue for 
conversion, though X. had converted them at a time when Z. had 
no title (u). ^ 


Article 74 . — Ineffectual Indorsements [x). 

An indorsement of the bill of lading may pass no 
property or title to the indorsee, as: — 

(1) Where the indorser has no propertj’ to pass ('y) ; 
having, e.g., already indorsed one bill of lading of a set 
so as to pass the property [z ) . 

(2) Or where there is no consideration for the indorse- 
ment {a ) ; 

(3) Or where tlie circumstances show that no property 
was intended to pass, as in the case of an indorsement to 
an agent to enable him to sell, or to stop in transitv (h ) ; 

(4) Or where the indorsee knows of facts which pre- 
vent the indorsement from being effective (c), as the 
open insolvency of a consignee who has not paid the 
price of the goods (d) ; 

(5) Or where at the time of the indorsement the ship- 
owner has already delivered the goods to a person 
entitled to have them delivered to him (e) . 


(u) Bristol Bank v. Midland Ry, Co., (1891) 2 Q. B, 653. 

(sr) This article must be read subject to the provisions of the Factors 
Acts, which it is beyond the province of this work to deal with. 

(y) Finlay v. Liverpool S.8. Go. (1870), 23 L. T. 251, at p. 255; 
Gurney v. Behrend (1854), 3 E. (S? B. at p. 634. Cf. Delaurier v. WylUe 
(1889), 17 Sc. Sess. C., 4th Ser. 167 (as to the iron). 

(z) Barber v. Meyerstein (1870), L. R, 4 H. L. 317. 

(a) Per Lord Seiborne, 10 App. G. 80; Waring v. Cox (1808), 1 

Camp. 369. • 

(b) Waring v. Cox, vide supra; Patten v. Thompson (1816), 5 M. & S. 
350; Tucker v. Humphrey (1828), 4 Bing. 516. 

(c) Dick V. humsden (1793), 1 Peake, 189; Cuming v. Brown (1807)^ 
1 Camp. 104; Gilbert v. Guignon (1872), L. B. 8 Ch. 16. 

(d) Vide Article 65. 

(e) Cf. Channell, 1., London Jt. St. Bank v. British Amsterdam 
(1910), 16 Com. Cas. 102, at p. 105. 
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But where the indorser has the property, even thongh 
such property has been obtained by fraud, an indorse- 
ment for valuable consideration to a hand fide indorsee, 
before the original owner or indorser has obtained a legal 
rescission of the transfer, will pass the property (/). 

Case 1.* — Goods consigned to P. were in course of transit landed 
at a sufferance wharf on the Thames, subject to a stop for freight 
by A. and to a stop for advances by I., a mortgagee on security 
of a set of three bills of lading. P. obtained from K. a loan, 
with which he redeemed the bills from I. and indorsed two to K’. 
as security for his advance. P. obtained another advance from 
M,, to whom he indorsed the third bill. With this advance the 
stop for freight was removed, and M. obtained the goods from 
the sufferance wharf on production of his indorsed bill. Held^ 
that the property in the goods having passed to K. by the first 
indorsement, the second conferred no property on M., and K. 
could recover from him the goods or their value (g). 

Case 2. — V, shipped to P. oilcake, sending the bill of lading to 
Y.’s agent, W., with instructions not to part with it “ without 
first receiving payment.” P. gave W. a bill of exchange accepted 
by K., and promised immediate payment in cash, on which W. 
delivered to P. the indorsed bill of lading. P. indorsed the bill 
of lading to I,, who took it bond fide and for value. P. and K. 
then became bankrupt, without paying W. Held, that though P. 
had obtained the bill of lading by fraud, he could transfer the 
property in the goods by its indorsement to I., a bond fide holder 
for value (/i). 


Article Ib.— Effects of Indorsement under the Bills of 
Lading Act, 1855 (i). 

Such an indorsement of the bill of lading as passes to 
the indorsee the property, whether legal or equitable (^1:), 


(/) Pease v. Gloahec (1866), L. B. 1 P. 0. 219; The Argentina (1867), 
I/. B. 1 A. & E. 370. 

(g) Barber v. Meyerstein (1870), L. B. 4 H. L. 317. 

(h) The Argentina (1867), L. U. 1 A. & E. 370, 

(i) 18 & 19 Vict. c. Ill, s, 1, see Appendix III. Until this Act was 
passed the indorsement of a bill of lading would not affect the contract 
evidenced in it, and the indorsee could not sue or be sued on such con- 
tract, though he was the person really interested in the goods, the 

- subject of the contract : Thompson v. Dominy (1845), 14 M. & W. 403; 
Howard v. Shepherd (1850), 9 C, B. 297. 

(fc) Sewell V. Burdick (1884), 10 App. C. at pp. 85, 95. 
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in the goods, also vests in him all the rights (1) and 
liabilities arising in respect of such goods from the con- 
tract evidenced in the bill of lading (m). 

. He may lose such rights and liabilities by such a 
further indorsement of the bill of lading as divests him 
of the property (^^). 

An indorsee of a bill of lading as security for an 
advance, whether the transaction amounts to a pledge (o), 
or, semble, to a mortgage (p), does not become liable 
under the contract evidenced in the bill of lading, until 
he completes his inchoate title by taking possession of 
the goods under the bill so indorsed (o). 

Such a vesting of rights and liabilities by indorsement 
of a bill of lading does not in any way affect the ship- 
owner’s right against the original shipper or owner of 
the goods for the freight (q), or the liability of the con- 
signee or indorsee by reason of his being such consignee 
or indorsee, or of his receiving the goods in con- 


(l) InclndiDg the right to restrain by injunction threatened breaches 
by the shipowner of the contract contained in the bill of lading ; Wood 
V. Atlantic Transport Co. (1900), 5 Com. Cases, 121. 

(m) The indorsement does not vest in the indorsee any rights and 
liabilities arising otherwise than from such contract : Leduc v. Ward 
(1888), 20 Q. B. D. 475. If the indorsee proves that the immediate 
indorsement to him was for valuable consideration, he need not also 
prove that the indorsement to his indorser was for value, in the absence 
of any evidence of fraud or other circumstances invalidating the indorse- 
ment : Dracachi v. Anglo-Egyptian Navigation Co. (1868), L. R. 8 C. P. 
190. 

(n) Smurthwaite v. Wilkins (1862), 11 C. B. N. S. 842 ; but see Corlett 
V. Gordon (1813), 3 Camp. 472; Lewis v. M'Kee (1868), L. E. 4 Ex. 58. 
Though the indorsee has agreed to resell the property, if the bill of 
lading is still an effective instrument he will not lose his rights and 
liabilities under it, till he has reindorsed it so as to pass the property : 
The Felix (1868), L. R. 2 A. & E. 273; Fowler v. Knoop (1879), 4 
Q. B, D. 299. 

(o) Sewell V. Burdick (1884), 10 App. C. 74, per Lord Selbome, at 
pp. 88, 89, explaining The Freedom (1871), L. R. 3 P. C. 594; The 
Figlia Maggiore (1868), L. R. 2 A. & B lOA See also Allen v. Goltart 
(1883), 11 Q. B. D. 782, at pp. 784, 785. 

(p) Per Lord Blackburn, 10 App. C. at pp. 96, 97. 

Iq) Fox V, Nott (1861), 6 H. & R. 630, where the bill was indorsed to 
the shipowner himself : Short v. Simpson (1866), L. E. 1 C. P. 248. 
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sequence of such, consignment or indorsement, or any 
right of stoppage in transitu (r) . 

Case. — F. shipped goods to Z. on A.’s ship, taking a bill of 
lading, making the goods deliverable to F. or assigns, freight 
payable at Z. F. pledged the bills as security for an advance by 
indorsing them in blank, and depositing them so indorsed with I. 
F. did not claim the goods at Z., and they were sold by the 
authorities there to pay custom-house charges. I. took no steps 
to obtain the goods. A. sued I. for freight as indorsee of the bill 
of lading. Reld^ that as I. had taken no steps to complete his 
title by claiming the goods under the bill of lading, he was not 
liable on the contract evidenced in it ( 5 ). 


Article 76 . — Position of Indorsee. 

The lawful holder of a bill of lading, in whom the 
property in the goods is vested, may by indorsement 
transfer a right greater than he himself has; for he 
transfers his position under the contract evidenced in the 
bill of lading, but does not transfer any other rights or 
liabilities which may be vested in him against, or to, the 
shipowner, charterer, or original shipper, unless the 
indorsee has notice of such rights and liabilities {€). 

Case 1. — F., shippers of goods, indorsed to I. a bill of lading 
stating that the goods were shipped on board the ;Si. lying at 
Fiume and bound for Dunkirk. The ship deviated from the 
ordinary voyage between those two ports and was lost on such 
deviation. I. sued the shipowners, who pleaded that F. knew of 
the intention to deviate before shipment. Held, that F.'s 
knowledge did not affect I (u). 

Case 2. — C. chartered a ship from A. and shipped goods in it, 
receiving a bill of lading from the master. C. saw the method of 


(f) 18 & 19 Viet. c. Ill, s. 2. An Morsement of a bill of lading has 
by this Act no further effect on the right of stoppage than it would^have 
had before the Act. 

(s) Sewell V. Burdick (1884), 10 App. C. 74. See also Fowler v. 

Knoop (1879), 4 Q. B. D, 299. . 

(t) Rodger v. Comptoir d'Bscompte de Pans (1869), L. R, 2 P. C. 
The Helene (1865), B. & L. at p. 424; The Emilien Marie (1875), 

44 L. J. Adm. 9; Jenkyrs v. Ushome (1845), 8 Scott, N. R. 505; Leduc 
V. Ward (1888), 20 Q. B. D. 475. The ordinary case of defeat of 
stoppage in transitu by indorsement to a bond fide holder falls under this 
principle. 

(a) Ledm v. Ward, ride supra. 
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stowage and did not object to it. C. indorsed tke bills to I. The 
goods were damaged by the method of stowage. I. sued A. on 
the contract in the bill of lading. Heldj that I. was not affected 
either by C.’s position under the charter or by C.’s knowledge of 
the method of stowage (ac). 


Article 77 . — Effects of the Indorsement of the *Bill of 
Lading under the Admiralty Court Act, 1861 [y). 

The elaborate discussion of the many cases upon sect. 6 
of the Admiralty Court Act, 1861, which in all former 
editions has formed the snbject-matter of this Article, 
is now obsolete. The section has been repealed by the 
Administration of Justice Act, 1920 (10 & 11 Greo. 5, 
c. 81, s. 21). 

Section 5 of the Administration of Justice Act, 1920, 
which is printed in Appendix HI., at p. 456, now takes 
the place of the repealed section. The effect of this is to 
make the jurisdiction of the Admiralty DiYision of the 
High Court practically the same in its nature, though 
without limitation of the amount inTolved, as that 
hitherto enjoyed by County Courts under the County 
Courts Admiralty Jurisdiction Amendment Act, 1869. 
The new section, however, still preserves the condition 
that the jurisdiction shall not arise if at the institution of 
the proceedings any owner or part-owner of the ship is 
domiciled in England or Wales, a provision which was 
contained in section 6 of the Admiralty Court Act, 1861, 
but does not appear in the County Courts Admiralty 
Jurisdiction Act of 1868, or the County Courts Admiralty 
Jurisdiction Amendment Act of 1869. 


(cc) The Helene, vide supra, 
(y) 24 Viet. c. 10, s. 6. 
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SECTION VI. 

Liabilktt of Shipowner for Loss of, or Damage to, 
Goods Carried. 

Article 78 . — Liability of Shipowner in Absence of 
Express Stipulations. 

In the absence of express stipulations in the contract of 
affreightment (a), and subject to certain statutory 
exemptions from, and limitations of, liability (6), all 
shipowners who are common carriers for reward (c) (i.e. 
who offer their ships as general ships for the transit of 
the goods of any shipper), are liable for any loss of or 
damage to such goods in transit, unless caused by the 
act of God, or the King’s enemies, or by the inherent 
nature of the goods themselves {d), or by their having 


(a) See Article 3, and Lipton v. Jescott Steamers (1895), 1 Com. 
Gases, 32. 

(h) See Merchant Shipping Act, 1894, ss. 448 (2) (dangerous goods), 
602 (fire, valuables, &c.), 603 (limitation of amount of damages), infra. 
Appendix III. The exemption from liability for loss or damage caused 
by the fault of a compulsory pilot, under sect. 633 of the Merchant 
Shipping Act, 1894, has ceased to exist since 1 Jan. 1918. (See 2 & 3 
Geo. V. c. 31, s. 15.) English railway companies who are shipowners 
have the protection as regards carriage by sea afforded to common carriers 
by land under the Carriers Act, 1830. See the Eailways Act, 1921, 
sect. 56 and Sched. 6, and see Article 89a, infra. 

(c) If a carrier is to have no reward he comes within Lord Holt’s 
^sixth category of bailments (Coggs v. Bernard (1703) 2 Ld. Baym. at 
p. 918) and is only liable for loss due to negligence, 

(d) Nugent v. Smith (1876), 1 C. P. D. 19, 422; Liver Alkali Co. v. 
Johnson (1874), L. B. 9 Ex. 338. Per Bowen, L.J., in Pandorf v. 
Hamilton (1886), 17 Q. B. D. at p. 683. See Articles 80, 81. 'This 
liability is not removed by a practice of the shipowner to insure. at the 
cost of the goods owner, and by<. his direction : Hill v. Scott, (1895) 2 
Q. B. 371. The liability is not assumed by a warehouseman who under- 
takes to have goods brought by barge from the ship to his warehouse, 
and carries out that arrangement by sub-contract with a lighterman : 
Consolidated Tea Co. v. Oliver's Wharf, (1910) 2 K. B. 395. The 
phrase “ inherent vice” is commonly used of the last ground of exemp- 
tion. It may be applied figuratively to ” anything which by reason of 
its own inherent qualities is lost without any ne^igence by any one-.” 
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been properly made the subject of a general average 
sacrifice (e). 

Qiicere, wbetber a shipowner who is not a common 
carrier has the same liability as a common carrier (/), or 
is only liable as a bailee for the exercise of due care and 
diligence [g). 

All shipowners who contract to carry goods mrdertake 
absolutely, in the absence of express provisions negativing 
such undertaking, that their ship is seaworthy at the 
beginning of the voyage (7i), and that they will proceed 
on the voyage with reasonable dispatch (i) and without 
unnecessary deviation {j). 

Note , — In the law, as thus stated, there are two disputed 
points : — 

(1.) Whether the owner of a ship or lighter hired to carry 
a specific cargo on a particular voyage, as distinguished 
from a general ship plying habitually between particular 
ports and carrying the goods of all comers, is in the absence 
of express agreement a common carrier, and therefore liable, 
in the absence of express stipulations, for all damage 
resulting in transit, unless from the act of God or the King’s 
enemies or vice in the goods themselves. 


Per Lord Halsbury, Greenshields v. Stephens, (1908) App. Cas. 431. 
The defence of ‘ ‘ inherent vice ’ ’ will include the insufficiency of the 
packing, and the carrier may rely on that though he knew of the 
insufficiency {Gould v. S.B.G.R. Co. (1920) 2 K. B. 186). In the com- 
mercial tribunals in France “Vice propre” in reference to a ship is 
used as the equivalent of unseaworthiness. 

(e) See Articles 107 — ^112, infra. 

if) Per Brett, J., in Nugent v. Smith (1876), 1 C. P, B. at p. 33, 
and Liver Co. v. Johnson (1874), L. B. 9 Ex, at p. 344. 

ig) Per Cockburn, C.J., in Nugent v. Smith, vide supra, at pp. 434, 
438 : compare Lord Herschell, at p. 510, and Lord Machaghten, at 
p. 515 of The Xantho (1887), 12 App. C. 603; Lord "Watson, at p. 526 of 
Hamilton v. Pandorf (1887), 12 App. C. 518; and Note, infra. See 
also per "Willes, J., in Notara v? Henderson (1872), L. E. 7 Q. B. at 
p. 236 ; Grill v. General Colliery Go. (1866), L. E. 1 C. P. at p. 612, 
If he has the liability of a carrier he will be liable for damage to the 
goods carried resulting from causes other than the act of God or the 
King’s enemies, or the vice of the good^ themselves, though such damage 
could not be prevented by reasonable care and diligence on Ins part 
and that of bis servants. If he has only the liability of a bailee be will 
be free where he can prove that he and his servants have exercised 
reasonable care and diligence. 

(h) Steel V. State Line (1878), 3 App. C. 72, and Article 29. 

(t) 8ee Article 30. 

(j) See Articles 99, 100. 

A. 15 
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(2.) Whether, apart from the liabilities of a common 
cari'ier, every shipowner or master who carries goods on 
board his vessel for hire is, in the absence of express stipula- 
tions, subject to the liability of an insurer, except as against 
the act of God or the King's enemies or inherent vice in the 
goods, or whether he is only liable for loss shewn to have 
arisen from negligence on his part, or that of his servants. 

The practical importance in the case of ships is not very 
great, as the di:fference in the law would chiefly aflect ships 
chartered to one shipper without any express stipulations in 
the charter, an unusual case ; but it is important in the case 
of lighters, which are frequently let out for hire in that way. 

I. The first question has been discussed in Liver Alkali 
Co, V. Johnson (1872) (k). There, A. was a lighterman and 
let out his flats to any customer who applied for them ; his 
fiats did not ply between any fixed points, but each voyage 
was fixed by the particular customer; a special bargain was 
made with each customer, though not for the use of a 
particular flat ; but no flat was carrying goods for more than 
one person on the same voyage. A. let a flat on these terms 
to C. to carry salt from L. to W. ; on the voyage, without 
A.'s negligence, the flat was wrecked. C. sued A. for the 
damage to the salt. The Court, consisting of Kelly C.B., 
Martin, Bramwell, and Cleasby, B.B., held A. a common 
carrier, and therefore liable. Kelly, C.B., laid stress on 
the fact that no particular vessel was hired, saying: No 

doubt, if each particular voyage had been made under a 
special contract containing stipulations applicable to that 
voyage only, the ease would have been difierent," which 
seems to distinguish the case of a ship specifically chartered 
to a particular shipper. 

In the Exchequer Chamber the majority of the Court 
(Blackburn, Mellor, Archibald, and Grove, JJ.) affirmed 
this judgment (Z) on the ground that a lighterman, carrying 
on business as described, does, in the absence of some- 
thing to limit his liability, incur the liability of a common 
carrier in respect of the goods he carries." Brett, J., while 
agreeing that A. was liable, pifi} his liability on the ground 
that (m) " by a recognised custom of England, every ship- 
owner who carries goods for hire in his ship, whether by 
inland navigation, or coastways, or abroad, undertakes to 


(h) L. K. 7 Bx. 267. Cf. Hill v. Scott, (1895) 2 Q, B. 371. See 
also Consolidated Tea Co. v. Oliver's Wharf, (1910) 2 K. B. 395, as to 
a wharfinger who incidentally undertakes lighterage. 

(l) (1874), li. E. 9 Ex. 338, at p. 341. 

(m) Ibid, at p 344. 
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carry them at his own absolute risk, the act of God or the 
Queen’s enemies alone excepted,” unless he limits this 
liability by express agreement. He emphatically held that 
A. was not a common carrier, on the ground that he did not 
undertake to carry goods for, or charter his dat to, the first 
comer (and therefore was not liable to an action for refusing 
to do so, the essential characteristic of a common carrier). 
The rest of the Court had expressly abstained (n) from 
examining whether A. was a carrier so as to be liable to such 
an action, and had confined themselves to deciding that he 
” had the liability of ” (qucere^ the same liability as) “a 
common carrier.” In Nugent v. Smith (o), Cockburn, C.J., 
repeated Brett, J.’s, objection: ‘‘ I cannot help seeing the 
difficulty that stands in the way of Liver Alkali Co. v. John- 
son, namely, that it is essential to the character of a 
common carrier that he is bound to carry the goods of all 
persons applying to him, while it has never been held, and, 
as it seems to me, never would be held, that a person who 
lets out vessels to individual customers on their application 
was liable to an action for refusing the use of such vessel 
if required to furnish it ” (p). 

The judgment, however, may be supported on narrow 
grounds: (1) It only applies, according to the judgment of 
the Court below, to cases where no specific vessel is 
chartered or hired, but there is a contract to carry so much 
cargo; the case of a specific charter is expressly excluded. 
(2) The Court above do not decide that A. was a common 
carrier, but only that a lighterman, contracting to carry 
goods in some vessel or other, has the same liability as a 
common carrier. The case therefore may be confined to the 
calling of lightermen; and whether a lighterman has the 
liabilities of a common carrier is a question of fact in each 
particular case (q). At present the leading lightermen on 
the Thames expressly decline to take the liability of 
common carriers, and carry on the terms of various clauses, 
which are not so clearly expressed as might be .desired (r). ** 

II. The liability of an insurer, said to be undertaken, in 
the absence of express agreement, by all shipowners lending 


(n) (1874), L. B. 9 Ex. 338 at p. 340. 

(o) (1876), 1 C. P. D. at p. 433. * 

ip) See the case also discussed in Watkins v. Cottell, (1916) 1 B. B. 
10. And see Belfast Co. v. Bushell, (1918) 1 K. B. 210. 

(q) Tamisaco v. Timothy (1882), 1 C. & B. 1. 

(f) See Tate v. Hyslop (1886), 15 Q. B. B. at p. 370; Thomas v. 
Broton (1899), 4 Com. Cases, at p. 189; Price v. Union Lighterage Co., 
(1904) 1 E. B. 412; Rosin, dc. Co. v. Jacobs (1909), 14 Com. Cas. 78, 
247 ; 15 Com. Cas. Ill ; Travers v. Cooper, (1916) 1 K. B. 73. 
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their vessels for hire, rests in modern times on the authority 
of Lord Esher, who expressed that opinion in 1874, in the 
case just cited, and repeated it in 1875, in Nugent v. 
Smith (s), where he said, Denman, J., concurring: “ The 
true rule is that every shipowner or master who carries 
goods on board his ship for hire is, in the absence of express 
stipulation to the contrary, subject by implication ... by 
reason ^f his acceptance of the goods to be carried, to the 
liability of an insurer, except as against the act of God or 
the Queen's enemies . . . not because he is a common 
carrier, but because he carries goods in his ship for hire." 
As the ship there was a general ship, this was obiter dictum, 
but in the Court of Appeal, Cockburn, C.J., admitting that 
the point was not involved in the case, took occasion to 
dissent entirely from the view of Brett, J., in a very 
elaborate judgment, in which he held that no such liability 
existed, but that shipowmers, other than of general ships, 
were only bailees, and bound to use ordinary care and 
diligence. 

On this two questions arise (1) as to the history of the 
rule ; (2) as to its present position. 

I. As ^0 its history, the view of Brett, J., was {t) that the 
common law of England as to bailments is founded on the 
Eoman law, that therefore bailees are liable only for 
ordinary care unless they fall within certain classes, who are 
absolute insurers, the historical origin of these classes being 
found in the Praetor’s Edict (w). This historical view has 
been attacked, I venture to think successfully, by Mr. 0. W. 
Holmes in his work on the Common Law (sc). 

Cockburn, C.J., took the view {y) that the strict liability 
of carriers was introduced by custom in the reigns of 
Elizabeth and James I. as an exception to the ordinary rule 
that bailees were bound to use ordinary care {z). 


is) 1 C. P. D. at p. 33. 

(t) 1 C. P. B. at p. 29. 

(u) Dig. IV. 9- 

(x) (1882), London, pp. 175-205. 

(y) 1 C. P. D. at p. 430. 

( 2 !) Liability of innkeepers, Calye's Case (1584), 8 Co. 32. Of common 
carriers by land, Woodlijf's Case (1596), Moore, 462; Owen, 57. Of 
common carriers by water, Rich*^. Kneeland (1613), Hob. 17; Gro. Jac. 
330. The first case cited for the general liability of shipowners is Morse 
V. Slue (1671), 2 Keb. 866; 3 Keb. 72, 112, 135; 2 Lev. 69; 1 Vent. 190, 
238; 1 Mod. 85; Sir T. Eayna. 220. The reason for the liability of a 
common carrier is stated by Lord Holt (Coggs v. Bernard (1703) 2 Ld. 
Eaym. at p. 918) and by Lord Mansfield (Forward v* Pittard (1785) 
1 T. B. at p. 34) to be the avoidance of collusion whereby the carrier 
“ may contrive to be robbed on purpose and share the spoil/* 
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Holmes maintains that the stricter liability is the older of 
the two, and that the present liability of carriers is there- 
fore a survival of the old rules (a), 

II. As to the rule of law now prevailing, later eases in the 
House of Lords (b), supported as they are by several dioia 
of Wilies, J., e.g. “ the shipowner's exemption is from 
liability for loss which could not have been avoided by 
reasonable care, skill, and diligence" (c); . , . “The con- 
tract in a bill of lading is to carry with reasonable care unless 
prevented by the excepted perils ’ ' (d) ; and also by the 
judgments in Laurie v. Douglas (e), where a direction to 
the jury that “ a shipowner was only bound to take the 
same care of goods as a person would of his own goods, 
i,e. an ordinary and reasonable care," was held a proper 
direction, and in The Duero (/), render it hardly safe at 
present to adopt the view advocated by Lord Esher. But 
the question so far as it is of practical importance is fully 
discussed below (g). 


(a) The fuller discussion of the historical question is beyond the scope 
of this work. The reader may refer to Holmes, C- L. c. 5, Bailments, 
and to the following cases : Southcote v. Bennet (1601), 4 Eep. 83, b. 
Cro. Eliz. 815 (adversely discussed by Lord Holt in Coggs v. Bernard 
(1703), 2 Ld. Eaym. 909, and Sir W. Jones on Bailments, 3rd ed. 
pp. 41-45); Rich v, Kneeland (1613), vide supra; Symons v. DarknoU 
(1628), Palmer, 523; Nicholls v. Moore (1661), 1 Sid? 36; Matthews v. 
Hopkin (1667), 1 Sid. 244; Morse v. Slue (1671), vide supra; Goff v. 
CUnkard (1750), 1 Wils. 282, n.; Dale v. Hall (1750), 1 Wils. 281; 
Barclay v. CucuUa (1784), 3 Dough 389; Trent Navigation v. Ward 
(1785), 3 Esp. 127; Forward v. Pittard (1785), 1 T. E. 27; Lyon v. 
Metis (1804), 6 Bast, 428. 

The two English exceptions to the carrier’s liability, which are 
different from the Eoman ones, have each a purely English history. 
The exception, “ the act of God,” results from the discharge of con- 
tractors from performance rendered impossible by the act of Go4 
(Holmes, 202); that of “the King’s enemies,” from the rule that the 
bailee had no action against tkem, they not being amenable to civil 
process; and that therefore it was not fair that the bailor should sue 
him (Holmes, 177, 201 ; Marshal of Marshalsea's Case, Y. B. 33 Hen. 6, 
1 pL 3) 

(h) The Xantho (1887), 12 App. C. 603; Hamilton v. Pandorf (1887), 
12 App. C. 618. 

(c) Notara v. Henderson (1872),. L. B. 7 Q. B. at p. 236. 

(d) Grill V, General Iron Screw Co. (1866), L. E. 1 C. P. at p. 612. 

(e) (1846), 15 M. & W. 746; doubted on other grounds in The 
Accomac (1890), 15 P. D. 208. 

(/) (1869), L. E. 2 A. & E. 393. 

(g) p. 231. 
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Article 79 . — The Effect of Excefted Perils in the 
Contract of Affreightment, 

Cliarterparties contain an undertaking by tlie ship- 
owner and charterer to perform their respective parts 
of the contract, unless prevented (A) by certain perils 
excepted in the contract, provided that such perils could 
not have been avoided by reasonable care and diligence 
on the part of the person prevented by them from per- 
forming the contract, and of his servants. Bills of lading 
contain an undertaking by the shipowner or carrier to 
deliver safely the goods set forth in them, unless pre- 
vented by certain perils known as excepted perils ’’ or 
exceptions, provided that such perils and their conse- 
quences could not have been avoided by reasonable care 
and diligence on the part of the shipowner or carrier 
and his servants (i). For the consequences resulting 
solely from the occurrence of these perils, the shipowner 
or charterer under a charterparty {k)^ the shipowner or 
carrier under a bill of lading, are not liable. In con- 
sidering whether the breach complained of is caused by 
an excepted peril, the immediate, the direct (Z), or 
dominant {m) cause, and not the remote cause, is looked 
to {n). 


(h) On the question how far the exceptions protect the charterer, as 
well as the shipowner, see Note 2 on p. 233. 

{i) The authorities for this statement are discussed in Note 1 below. 
See also per Lord Esher in Bulman v. Fenwick, (1894) 1 Q. B. 174, as 
to strikes; The Glendarroch, (1894), P. 226 (C. A.); per Collins, M. B., 
in Dunn v. Currie, (1902) 2 K. B. 614, at p. 621; Searle v. Lund 
(1903), 20 Times L. R. 390; Dampskibsselskahet Danmark v. Poulsen 
tl913), Sess. Cas. 1043. 

(k) As between shipowner and charterer, the exceptions in the charter 
are of importance; as between shipowifer or charterer, and shipper, the 
exceptions in the bill of lading. On the relation between exceptions in 
the charter and bill of lading where the charterer is also the shipper, 
see RodocanacM v. Milburn (1886), 18 Q. B. B. 67; and Article 18 (a). 

(l) Per Lord Sumner in Becker^ Gray v. London Assurance Corpora- 
tion, (1918) A, C. at p. 114. 

(m) Per Lord Dunedin in Leyland v. Norwich Union Co., (1918) A. C. 
at p. 363. 

(n) Causa proxima, non remota, spectatur. See for illustrations of 
this rule, Leyland S. Co. v. Norwich Union Ins. Society, (1918) A. 0. 
350; The Xantho (1887), 12 App. G. 503; Hamilton v. Pandorf (1887), 
12 App. C. 518; Letricheux v. Dunlop (1891), 19 Sc. Sess. G. 209; and 
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Note 1. — It is submitted that the statement in the text is 
the true result of the cases in the House of Lords (o), though 
language is there used apparently capable of another con- 
struction. Lord Herschell in The Xantho, at p. 510, said: 

The true view ' ’ (of the difference between a policy of 
marine insurance and a contract of affreightment) ‘‘ appears 
to me to be presented by Willes, J. (p), when he said : ‘ A 
policy of insurance is an absolute contract to indeni^nify for 
loss by perils of the sea, and it is only necessary to see 
whether the loss comes within the terms of the contract and 
is caused by perils of the sea; the fact that the loss is partly 
caused by things not distinctly perils of the sea, does not 
prevent it coming wuthin the contract. In the case of a bill 
of lading it is different, because there the contract is to carry 
with reasonal}le care unless prevented by the excepted perils. 
If the goods are not carried with reasonable care, and are 
consequently lost by perils of the sea, it becomes necessary 
to reconcile the two parts of the instrument, and this is done 
by holding that if the loss through perils of the seas is caused 
by previous default of the shipowner, he is liable for this 
breach of his contract.’’ 

This view finds some support in cases of about seventy 
years ago, e.g., in the decision of the Court of Exchequer in 
Laurie v. Douglas (g), where a direction to the jury that a 
shipowner w^as only bound ‘ ‘ to take the same care of goods 
as a person wmuld of his owm goods, i.e., an ordinary and 
reasonable care,” was held a proper direction. But if the 
contract is as stated by Willes, J., and approved by Lord 
Herschell, to carry with reasonable care, unless prevented 
by the excepted peials, ’ ’ the exceptions become meaningless ; 
there is no need for any excepted perils. For no loss is caused 
by an excepted peril, which the shipowner could have pre- 
vented by reasonable care. No peril is an act of God,” if 
it could have been prevented by reasonable foresight and 
care (r). No peril is a “ peril of the sea,” ” which could be 


individual exceptions, post. In Smith v. Rosario Co., (1893) 2 Q. B. 
at p. 328, delay on the voyage* by barnacles, which had accumulated 
while the ship was detained in port by restraints of princes, was held 
covered by that exception. 

(o) The Xanfho (1887), 12 App. C. 503; Hamilton v. Pandorf (1887)* 
12 App. C. 518. 

(p) Grill V. Iron Screw Colliery Go. (1868), L. R. 1 0. P. at p. 612. 
See Lord Sumner's view in Becker Gray's Case, v. s., (1918) A. C. at 
p. 113. 

(g) (1846), 15 M. & W. 746; see on this case The Accomac (1890), 
15 P. D. 208- 

(f) Nugent v. Smith (1875), 1 C. P. D. 34; Nichols v, Marsland 
(1876), 2 Ex. D. 1. 
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foreseen as one of the necessary incidents of the adven- 
ture (s). It would be sufficient that the contract should 
read, “ to carry with reasonable care.” If the shipowner 
did so, he would not be liable for damage which could be pre- 
vented by reasonable care, without the addition of any list of 
ezcepted perils. If he did not do so, he would be liable for 
his omission whatever perils were excepted. 

Some- light is perhaps thrown on the meaning of the House 
of Lords by another dictum of Willes, J. (t); “ The excep- 
tion in the bill of lading only exempts the shipowner from 
the absolute liability of a common carrier, and not from the 
consequences of the want of reasonable sldll, diligence, and 
care.” This appears to represent the contract as stated 
above, and as one: (1) to carry absolutely at shipowner’s 
risk; (2) unless the damage is caused by excepted perils; 
(3) provided the shipowner and his agents have used reason- 
able care to prevent such damage (u). The view is supported 
by the language of Lord Macnaghten in The Xantho^ at 
p. 515, where he classes the implied engagement of reason- 
able care with the implied warranty of seaworthiness. In 
this second view% if damage be caused by a peril not 
excepted, the shipowner is not protected, iihough he has 
used due diligence. 

The various principles of construction applied to contracts 
of affreightment and policies of marine insurance lead to 
different legal results from similar facts. Thus in a bill of 
lading whose only exception is perils of the seas,” where 
damage results from a storm, the shipowner will still be 
liable, if it is proved that the stowage was negligent, and 
that such negligence co-operated with the storm to damage 
the goods (£c). In a policy of insurance the underwriter 
would be liable for damage from a storm as a peril of the 
sea, though it was proved that the ship became unseaworthy 
on the voyage through negligence of the owner’s servants (y). 


(s) The Xantho (1887), 12 App. C. 503, per Lord Herschell, at p. 509. 

(t) Notara v. Henderson (1872), L. R, 7 Q. B. at pp. 235 , 236. 

(u) This proviso may itself be excluded by the exception known as the 
“ negligence clause ” ; c/. Article 89. 

(a?) The Oquendo (1878), 38 L. T. 151; The Catherine Chalmers (1875), 
32 L. T, 847. 

(y) Walker v. Maitland (1821),^ B. & A. 171; Davidson v. Burnand 
(1868), L. R. 4 C. P. 117; Redman v. Wilson (1845), 14 M. & W. 476. 
Por further illustration of the difference in principle, consider Cory v. 
Burr (1883), 8 App. 0. 393; West India Telegraph Co, v. Home Insur- 
ance Co. (1880), 6 Q. B. B. 51; Taylor V. Dunhar (1869), L. B. 4 0. P. 
206; Pink v. Fleming (1890), 25 Q. B. T>, 396; Reischer v. Borwickt 
(1894), 2 Q. B. 548; Leyland S,S. Co, v. Norwich Union Insurance Co., 
(1917), 1 K. B. 873. 
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Before 1887 (;«?) there was some authority for saying that 
this difference in construction arose either from the different 
meaning of such terms as “ perils of the sea ” in the two 
documents, or from the application of the maxim, Causa 
proxima^ non remota, spectatur/' to policies and not to bills 
of lading. The authority of the House of Lords (z) has now 
decided that each of these views is erroneous; and that the 
explanation of the different results already pointed out is to 
be found in the undertaking of the shipowner in the contract 
of affreightment, that he and his servants or agents shall 
not be negligent, which is confined in the policy to an under- 
taking by the assured that he himself will not contribute to 
the loss, without reference to the acts of his servants or 
agents. And it is further clear that to these two under- 
takings, the maxim “ Causa proxima, noji remota, specta- 
tuT,'’ does not apply. 

This can also be expressed thus. In applying the rule, 

Causa proxima, non remota, spectatur/' to a policy of 
insurance, there is one exception, and perhaps two, to its 
stringent application: — (1) where the loss is more remotely 
caused by wilful misconduct of the assured; (2) (perhaps) 
where the loss is more remotely caused by inherent vice of 
the thing insured {e.g, fire from spontaneous combustion). 
As regards the exceptions to the contract of affreightment, 
there is a third, viz. where the loss is more remotely caused 
by the negligence of the shipowner or his servants. It is by 
virtue of this addition that the rule as to proxima causa 
differs in regard to contracts of insurance and affreightment. 

Note 2, — It is obvious that exceptions, of which the most 
typical is ** perils of the seas,” w^ere originally inserted in 
charterparties for the protection of the shipowner. How 
far they can also be relied upon by the charterer, as limiting 
his obligations, is purely a question of the construction of 
any particular charterparty. In many modern charters the 
various perils are expressed to be alw^ays mutually 
excepted ” : in. which case beyond question the chartere? 
can claim their benefit, though many of them can rarely 
have any bearing upon his obligations to load, or discharge, 
cargo, and to pay freight, &c. As to charterparties in which 
it is not made clear that the exceptions are to be “ mutual," ' 
there is some conflict of authomty. The point seems to be 
first directly discussed by Lord Alvanley in Tout eng v. 


(z) Thames and Mersey Insurance Co. v. Hamilton (1887), 12 App. 0. 
iB4; The Xantho, ibid. p. 508; Hamilton v, Pandorf, ibid, p. 618. 
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Hubbard (a), when he says, “ I will first consider for what 
purpose and for whose benefit the words ' restraints of 
princes during the said voyage always excepted ’ -were intro- 
duced. It appears to me that they were introduced for the 
benefit of the master, not of the merchant.” The first 
occasion on which any judge suggested that an exception in 
the charter might avail the charterer seems to be in a 
dictum ef Martin, B., in 1870 (b). 

In modern times the question has been directly raised. In 
Bairie v. Peruvian Go. (c) the charterer was prevented from 
loading by a storm which destroyed the loading pier : he was. 
held entitled to rely on the exception of “ perils of the seas.” 
This was followed as an authority, but its correctness 
doubted, by Bigham, J., in Re Newman and Dale (d). It 
was not followed in Braemount 8.8. Co. v. Weir (e), which 
concerned a time charterparty. In Cazalet v. Morris (/) and 
in Ahtieselskahet Frank v. Namaqua Go. (p), the ordinary 
exceptions clause was held not to apply for the benefit of the 
charterer, but in both these cases the question of construc- 
tion was influenced by the fact that the charters also 
contained special clauses expressly limiting the obligations 
of the charterer. 

In this condition of the authorities Barrie v. Peruvian 
Co. (c) is the only clear case in favour of the view that the 
exceptions protect the charterer. It must remain a question 
of construction in each case (h), but primd facie an ordinary 
exceptions clause, unless expressed to apply to the char- 
terer’s obligations, will not do so. 

Note 3. — The early bills of lading and charterparties do not 
contain any exceptions at all (f). The first provision of the 


(а) (1802), 3 B. & P. 291, at p. 298. He relies on the decision of Lord 
Kenyon in Blight v. Page (1801), ibid. p. 295, n. Other early cases to 
the same effect are Sjoerds y. Luscomhe (1812), 16 Bast, 201; and 
Stover V. Gordon (1814), 3 M. & S. 308. 

(б) Ford V. Cotesworth (1870), L. B. 5 Q. B. at the bottom of p. 548. 

(c) (1896), 2 Com. Cas. 50, 

(d) (1903), 1 K. B. 262. 

(e) (1910), 15 Com. Cas. 101. In fgfct even if it had been held that 
“ strikes ” was an exception in favour of the charterer, he must have 
failed in the case on the principle of Brown v. Turner Brightman (1912) ^ 
A C 12 

*(/)’(19i6), Sess. Cas. 952. . 

(g) (1920), 25 Com. Cas. at pp. 217, 218. 

(h) See Aktieselskdbet Gordon v. Cape Co. (1921), 26 Com. Cas. 289- 
where the question is discussed in detail by the C. A, 

(i) See charterparties and bills of lading between 1531 and 1541 
printed in Marsden, Select Pleas in the Admiralty Court (Selden Society 
(1892), Vol. I. at pp. 35 , 61, 89, 95, 112); West’s Symboleography': 
editions 1632 and 1647, printing (sect- 656) a charterparty dated 1582, 
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sort was “ the danger of the sea only excepted '' (k). As 
the result of a case tried in 1795 (Z), the exceptions were 
enlarged to read ‘‘ the act of God, the King’s enemies, fire, 
and all and every other dangers and accidents of the seas, 
rivers, and navigation of whatever nature and kind soever 
excepted.” This clause has been still further extended, 
until, as has been said, ” there seems to be no other obliga- 
tion on the shipowner than to receive the freight.*’ The 
excepted perils vary with each trade and each shipowner ; 
and some great companies have two bills of lading, imposing 
on them different degrees of liability according to the rate 
of freight paid. Exceptions are so numerous that an 
exhaustive enumeration is impossible; but the following is 
believed to be a tolerably comprehensive list of exceptions 
which have come before the Courts for judicial inter- 
pretation : — 

The act of God (w). 

The King’s enemies (n). 

Pirates (o), robbers, thieves, whether on board or not„ 
pilferage (o). 

Barratry of master and mariners (p). 

Arrest and restraints of princes, rulers, and peoples (g). 


and (sect. 659} a bill of lading dated 1598; Malynes, Lex Mercatoria 
(1686), p. 99, setting out the terms of a cbarterpartj from London “to 
the town of Saint Lucar de Barameda in Spain “ and back again. The 
early charterparty, like the early marine insurance policy, began with the 
words, “In the name of God, Amen-.’’ (West’s Sy mb oleography, 
sects. 655, 656). A bill of lading as late as 1766 would end, “ And so 
God send the good ship to her desired port in safety, Amen.” (Wright 
V. Campbell (1767), 4 Burr, at p. 2047). A charterparty in Brencb, made 
at Constantinople between Greeks, and dated 12 June, 1920, was 
headed, “ Au nom de Lieu.” 

(k) Cf, Wright v. Campbell, (1767) uhi supra, [In Jan., 1919, in an 
arbitration before me there was produced a bill of lading for a cargo of 
logwood on a small sailing ship from a port in Mexico to England. The 
bill, printed in Mexico in English, ran “ the dangers of the sea only 
excepted.” It may be of interest to add that the premium paid at 
Lloyd’s, before the ship sailed, for the insurance of the cargo, against* 
war risks only, in June, 1917, was ^£40 per cent. The premium for the 
policy against sea risks wms 60/> per cent.— F.D.M.] 

(l) Smith V. Shepherd, McLachlan, 4th ed. p. 563; Abbott, 14th ed, 
pp. 473, 578. There were in that case no exceptions at all, but the 
decision alarmed shipowners as to their liability. They tried, according 
to Lord Tenderden, to get a bill passed limiting their common law 
liability. It passed the Commons but was thrown out by the Lords. 
Whereupon they generally amended their bills of lading. 

(w) See Article 80. 

(n) See Article 81. 

(o) See Article 85. 

ip) See Article 88. 

iq) See Article 82. 
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Strikes (r), lock-outs, or stoppage of labour from whatever 
cause (r). 

In case of strikes, etc., time not to count (s). 

Leakage (t), ullage {u), spiles (so), jettison (y). 

Injurious effects of other goods (z). 

Not liable for loss of goods under any circumstances 
whatsoever (a). 

Fire J^b). 

Perils of boilers, steam, or steam machinery (c), and con- 
sequence of defects therein or damages thereto, escape of 
steam, explosion. 

Detention by ice (d). 

Bi^eakdown of steamer (d). Latent defect (dd). 

Bisk of craft (e), risk of storage afloat or on shore, save 
risk of boats so far as ships are liable (/). 


(r) See Article 84. 

(s) Held to relieve charterers from liability for demurrage only to the 
extent that time in discharging was in fact lost owing to strike, &c. : 
London d Northern Co. v. Centr. Arg. Ry. (1913), 108 L. T. 627 ; Centr. 
Arg. Ry. v. Marwood^ (1916) A. C. 981. 

(t) See Article 86. (u) ^leakage. 

(cc) =the leakage resulting from holes stopped by a peg called a 
“ spile ” bored in a cask for the purpose of getting at its contents, which 
are sometimes replaced by water. The efect of the exception will be 
to free the shipowner from liability for leakage and watering, unless the 
shipper proves negligence of the superior officer. 

(y) See Article 90. ( 2 ) See Articles 31, 86. 

(a) Held to cover wilful default and misfeasance by shipowner’s 
servants : Taubman v. Pacific S.S. Co. (1872), 26 L. T. 704. 

(b) See sect. 502 of the Merchant Shipping Act, 1894, discussed in 
Article 87, p. 262. The exception, “ fire on board,” does not relieve the 
shipowner from liability to general average contribution for damage 
done by water in' extinguishing such fire : Schmidt v. Royal Mail S.S. 
Co. (1876), 46 L. J. Q. B. 646; GreensMelds v. Stephens, (1908) App. 
Cas. 431. 

(c) Does not apply if the defect was due to negligence *. Siordei v. Hall 
(1828), 4 Bing. 607 : or if the machinery was unseaworthy at starting, 
though the defect was latent : The Glenfruin (1885), 10 P. D. 103; The 
Maori King v. Hughes, (1895) 2 Q. B. 560; The Waikato, (1899) 1 Q. B. 

^'66. “Bisks of steam navigation ”= physical risks, incidental to ships 
propelled by steam machinery, such as breakdown of engine, disabling 
of screw, &c. : Mercantile S.S. Co. ‘^.•Tyser (1881), 7 Q. B. D. 73. 

(d) In re Traae and Lennard, (1904), 2 K.‘ B. 377. 

(dd) See Cargo ex Laertes (1887), li. E. 12 P. D. 187; Jackson v. 
Mumford (1902) 8 Com. Cas. 61; The Dimitrios N. RalUas, (1922) 
13 LI. L. B. 365. 

(e) = without risk or liability lo the owner of the craft in respect of 
Ihe carriage of the goods : Webster v. Bond (1884), 1 C. & E. 338; but 
held not to protect shipowner from loss by negligence or unseaworthi- 
ness : The Galileo, (1915) A. C. 199. 

(/) Held to protect from liability for any loss occurring to goods in 
boats, which shipowners would not be liable for, had it occurred in ships : 
Johnston v. Benson (1819), 4 Moore, C. P. 90. 
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At ship's risk (g). 

At ship’s risk (when signed for alongside) but in all other 
respects the act of God, etc., excepted (h). 

Goods to be forwarded at ship’s expense, but' owner’s 
risk (z). 

At shipper’s risk (k). 

Collision (1). 

Detention hj railways (m). 

Pei:ils of land transit (n). 

Force majeure (o). 

Accidents (pi). 


(g) In reference to goods alongside held by the C. A. in Nottebohn v. 
Richter (1886), 18 Q. B. D. 63, to mean “ at the same risk as if they 
were on board the ship under the charter” (i.e,, subject to the excepted 
perils), and it was suggested that without such a clause the shipowner’s 
liability would only be for reasonable care till the goods reached the 
ship. 

(h) Held, distinguishing Nottebohn v. Richter (ubi supra), to put the 
risk of goods while alongside absolutely on the shipowner .* Dampskihs- 
selskahet S. v. Colder (1911), 17 Com. Cas. 97. 

(i) Held, in a bill of lading contemplating transhipment, to protect the 
shipowner against damage caused by negligent stowage on the coasting 
vessel, but to leave him liable for negligence in transhipment : Allan v. 
James (1897), 3 Com. Cases, 10. In The Forfarshire, (1908) P. 339, the 
clause ” all transporting to be at owner’s risk ” w'as held to be subject 
to the condition that reasonable care w’as used in the transporting. A 
similar view seems to have been taken as to the clause “at charterer’s 
risk ” in Wade v. Cockerline (1904), 10 Com. Cas. 115. 

(k) Held, in a clause as to transhipment in a through bill of lading, 
not to protect the shipowner from liability for loss by unseaworthiness of 
lighter : The Galileo, (1916) A. C. 199. 

{D See Article 83, p. 251. 

(m) Letricheux v. Dunlop (1891), 19 Sc. Sess. C. 209. Cf, Mein v, . 
Ottman (1904), 6 F. (Sess. Cas.) 276; Turnbull v. Gruickshank (1905), 

7 F. (Sess. Cas.) 265; Glasgow Navigation Co. v. Iron Ore Co. (1909), 
Sess. Cas. 1414. This exception usually covers matters preventing a 
cargo being brought by rail to the port of shipment : Furness v. Forwood 
(1897), 2 Com. Cases, 223; Richardson v. Samuel, (1898) 1 Q. B. 261 
(C. A.) ; otherwise, if, though a cargo is stopped on the railway, other 
cargo can be obtained at a higher price at the port of shipment. ^ 

(n) Perils of the roads— held to mean “"perils peculiar to roads”; 
whether marine roads, or anchoi^ages, or land roads, was not decided : 
De Rothschild v. Royal Mail Co. (1852), 7 Bx. 734, at p. 743. Compare 
Lord Herschell on “ perils of the sea,” 12 App. C. at p. 509. 

(o) Yrazu v. Astral Co. (1904), 9 Com. Cas. 100. Gf. Matsoukis v. 
Priestman, (1915) 1 K. B. 681: The Goncadoro, (1916) 2 A. C. 199; Zinc 
Corporation v. Hirsch, (1916) 1 K. Bi»541; Lebeaupin v. Crispin (1920) 
25 Com. Cas. 335. 

(p) The Torbryan, (1903) P. 194; Fenwick v. Schmalz (1868), L. E. 

3 C. P. 313; Wade v. Cockerline (1904), 10 Com. Cas. 47, 116. Shortage 
of labour occasioned by the prevalence of plague is not an ” accident 
preventing or delaying the discharge ”; Mudie y. Strick (1909), 14 Com. 
Cas. 135. See also Denholm v. Shipping Controller (1920), 4 LI. L- 
Bep, 426. 
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Improper opening of valves (q). 

Not liable for negligence of shipowner’s servants (r). 

Error in judgment by master (s). 

Exceptions of all liability, or limited liability, in respect 
to particular goods (t), as glass, specie, precious stones, 
cattle, &c. 

Exceptions as to the amount of liability for goods (ti), (cc). 

Not Accountable beyond net invoice price of goods {y), (x). 

Not liable for any claim (z) notice of which is not given 
within a certain time (x). 

Any claim must be made in writing and claimant’s arbitra- 
tor appointed within three months of final discharge, and, 
w^here this provision is not complied with, the claim shall 
be deemed to be waived and absolutely barred (a). 


(q) Held to include improperly leaving valves open : Mendl v. Bopner, 
(1913) 1 K. B. 27. 

(r) See Article 89. 

( 5 ) Does not cover mistake as to the obligations of the charterparty : 
Knutsford Co. v. Tillmans, (1908) App. Gas. 406. See also Lord S.S. 
{Owners) v. Newsum, (1920) 1 K. B. 846. 

(f) Semble, that these do not apply, unless the ship is seaworthy at 
starting : The Glenfruin (1885), 10 P. D. 103; Leuw v. Dudgeon (1867), 
L. B. 3 C. P. 17 (note); Tattersall v. National S.S. Co. (1884), 12 
Q. B. D. 297. 

(u) Baxter's Co. v. Ro'yal Mail Co., (1908) 1 K. B. 796; 2 K. B. 626 
(G. A.). 

(£c) If the damage is by unseaworthiness, and there is no special provi- 
sion in the bill of lading as to liability for unseaworthiness, these clauses 
do not protect the shipowner. If, however, there is a special provision 
as to liability for unseaworthiness, these clauses do avail to protect him : 
Bank of Australasia v. Clan Line, (1916) 1 K. B. 39, which thus 
reconciles the apparently divergent cases Tattersall v. National Co. 
(1884), 12 Q. B. D. 297, and inform v. Oceanic (1900), 16 T. L. B. 533. 
This very difficult, if not heroic, feat of reconciliation was previously 
attempted on other grounds in Wiener v. Wilsons (1910), 16 Com. 
Gas. at p. 303. See also Atlantic Co. v. Dreyfus, (1922) 2 A. C. 250. 
The incorporation of the Harter Act in the bill of lading nullifies such a 
limitation of liability as being incoi^sistent with sect. 1 of the Act : 
Hordern V. Commonwealth Line, (1917) 2 K. B. 420. The same result 
would appear to follow from the incorporation of the Australian Sea 
Carriage of Goods Act, 1904 (sect. 5), the New Zealand Shipping and 
Seamen Act, 1908 (sect. 300), or the Canadian Water Carriage of Goods 
Act (sect. 4). 

(t/) Nelson v. Nelson, (1906) 2 K. B. 804. 

(4 Befers to claims for damage, whether apparent or latent : Moore 
V. Harris (1876), 1 App. C. 318. 

(a) Held not void as ousting the jurisdiction of the Court, but in a 
claim for loss by unseaworthiness to be subject to the principle of Bank 
of Australasia v. Clan Line (ubi supra ) ; Atlantic Co. v. Dreyfus, (1922) 
2 A, C. 250. See also Ford v. Compagnie Furness, (1922) 2 K. B. 797. 
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Not liable for damage, unless goods are marked in a 
particular way (5). 

Ship’s liability to cease when goods are free of the ship's 
‘tackle (c). 

Not liable for any damage capable of being covered by 
insurance (d). 

Not responsible for any damage to goods however caused 
which can be covered by insurance (e). 

Not liable for failure to notify consignee (/). 

Exceptions expressly negativing the shipowner’s warranty 
of seaworthiness {g^. 

Certificate of surveyor to be accepted as proof of sea- 
worthiness {h). 

The maintenance by the owners of the vessel’s class shall 
be considered a fulfilment of every duty, warranty, or obliga- 
tion, whether before or after the commencement of the 
voyage ({). 

Liberty to call at intermediate ports for any purpose, to 


(b) For an example of the working of this kind of exception, see Coos 
V, Bruce (1B86), 18 Q. B. D. 147; and Parsons v. New Zealand S.S. 
Co., (1901) 1 K. B. 548. 

(c) Chartered Bank v. British India Co., (1909) App. Cas. 369. 

{d) The question is whether an underwriter in the ordinary way of 
business would insure against the particular peril. This exception does 
not relieve the shipowner from liability to general average : Crooks v. 
Allari (1879), 5 Q. B. D. 38; or from damage caused by the negligence 
of himself or his servants : Price v. Union Lighterage Co., (1904) 1 
K. B. 412 (but see and contrast the clause next quoted in the text 
above) ; or from damage caused by unseaworthiness ; Nelson v. Nelson, 
(1908) A. C. 16. It has been held on this exception that “damage” 
covers total or partial destruction, but not abstraction of goods : Taylor 
v. Liverpool S.S, Go. (1874), L. E. 9 Q. B. 546. 

(e) This, despite the very slight difference from the last-quoted clause, 
does protect the shipowner from liability for negligence of his servants : 
Travers v. Cooper, (1915) 1 K. B. 73. See Note 2 on p, 268. 

{/) B. Clemens Horst Co. v. Norfolk, dc. Co. (1906), 11 Com. Cas. 
141. 

(g) See Article 29; and Cargo ex Laertes (1887), 12 P. D. 187; 
Bathhone y. Mclver, (1903) 2 K. B. 378; Upperton y. Union Castle Co. 
(1903), 9 Com. Case^^, 50; Nelson v. Nelson, (1908) A. C. 16; South 
American Syndicate v. Federal Co. (1909), 14 Com. Cas. 228. In 
Wiener v. d Furness (1910), 15 Com. Cas. 294, “ unseaworthi- 

ness of the vessel” in a through bill of lading which provided that all 
the exceptions should apply to all stag^^ of the through transit was held 
to protect the shipowners from liability for damage due to the unsea- 
w’ortiimess of a barge. 

(Ji) South American Syndicate v. Federal Steam Co (1909) 14 Com 
Cas. 228. 

({) Held, following Nelson v. Nelson, (1908) A. G. 16, too vague to 
protect the shipowner from the consequences of unseatvorthiness due to 
bad stowage : Ingram v. Services Maritimes, (1913) 1 E. B. 538. 



24C 


EXCEPTED 


[Art. 79 


touch and stay at other ports either in or out of the way, to 
tow and assist vessels in all situations (h), and perform 
salvage services to vessels and cargo, without being deemed 
a deviation (1). 

Owners only liable for ship damage, &c. (m). 

Inability of ship to execute or proceed on the voyage (n). 

Or otherwise (o). 

Ei detem (p). 

Interventions of sanitary, customs, or other constituted 
authorities which may hinder the loading (g). 

Unavoidable accidents and hindrances (r). 

Obstructions beyond charterer’s control (s). 

Other causes beyond ' charterer’s control (t). 

Any circumstance beyond the shipowner’s control (u). 


(k) See post, Article 99; and Leduc v. Ward (1888), 20 Q. B. D. 475. 

(l) Potter V. Burrell, (1897) 1 Q. B. 97. 

(m) Ship damage — such damage as happens by the insufficiency of the 
ship, or the negligence of those in charge of her : East India Co. v. 
Todd (1788), 1 Bro. P. C. 405, 

(n) Inability to proceed from lack of men through small-pox is within 
the exception : Beatson v. Schank (1803), 3 East, 233. 

(o) See Norman v. Binnington (1890), 25 Q. B. D. 475; Baerselmann 
V. Bailey, (1895) 2 Q. B.«301; The Waikato, (1899), 1 Q. B. 56; The 
Torbryan, (1903) P. 194; Packwood v. Union Castle Go. (1903), 20 Times 
L. R, 59; Smackman y .. General Steam Co. (1908), 13 Com. Cas. 196. 

(p) Ambatielos v. Jurgens, (1923) A. C. 175. 

(g) Watson Brothers v. Mysore Manganese Co. (1910), 15 Com. Cas. 
159. 

(r) Crawford v. Wilson (1896), 1 Com. Cas. 277, held to cover a 
rebellion during which discharging could only proceed as ordered by a 
naval officer. See also Aktieselskabet Argentina v. Von Laer (1903), 
19 Times L. E. 151; and Phosphate Co. v. Rankin (1915), 21 Com. Cas. 
248. “Unavoidable” means unavoidable by ordinary diligence: 
Granger v. Dent (1829), M. & M. 475. Gf. also Dampskibsselskabet 
Danmark v. Poulsen (1913), Sess. Cas. 1043. 

{$) Includes the obstruction due to a glut of ships preventing access to 
berths : Larsen v. Sylvester, (1908) A. C. 295 ; Leonis Co. v. Rank 
(1908), 13 Com. Cas. 161, 295. In S.S. Milverton Co. v. Cape Town 
Gas Go. (1897), 2 Com. Cas. 281, held to cover refusal of authorities 
to let a ship enter dock, though semble this was unnecessary as the ship 
had never reached her destination. ''See also Ambatielos v. Jurgens, 
(1923) A. C. 175. 

(t) As to the effect on these wide words of the doctrine of ejusdem 
generis, see Hote 4, infra. In any case the “ cause ” must be something 
abnormal. If a charterer undertakes to do a thing {e.g., discharge in so 
many hours) which in all circumstances is impossible for him, the. cause 
or causes which prevent his doing it cannot be within such a clause. 
Gf. France Fenwick v. Spackman (1912), 18 Com. Cas. 52, at p. 57. 

(u) Does not cover an incident (the fumigation of the ship at a port of 
call by compulsion of the local law) which the shipowner at the time of 
shipping the goods knew that the ship must encounter : Ciampa v. 
British India Co., (1915) 2 K. B. 774. 
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Causes that “ prevent ’’ or hinder ” performance (cc). 

Note 4. — Ejusdeni generis, — The general rule of construc- 
tion^ that where specihc w^ords are followed and amplified by 
the addition of genera] words, the latter are to be confined 
in their application to things of the same kind as the preced- 
ing specific words, has often to be taken into consideration 
upon the interpretation of charterparties and bills of lading. 
Thus the words “ or other causes beyond charterer'^s con- 
trol (following the w^ords ** strikes, lock-outs, accidents to 
railways, factories or machinery were, in Richardson v. 
Samuel (y), restricted to matters ejusdem generis, and held 
not to cover (1) an arrangement in the port that vessels 
should load in turn of their arrival ; (2) a dismissal of hands 
preparing cargo for shipment because there was no work for 
them to do and consequent delay when tlie cargo came for- 
ward. On the other hand, in Lockie v. Graggs (z), upon a 
shipbuilding contract, similar words were applied to include 
delays affecting a previous vessel, whose presence was 
contemplated by the parties to the contract. In In re 
Allison and Richards {a} the wwds were, “ riots, strikes, 
lock-outs, or any cause beyond charterer’s control,” and it 
was held that delay through colliers taking an unauthorised 
holiday was due to a cause within the general words as being 
ejusdeni generis with the special words. In Tillmans v. 
Knutsford (b), upon the words “ should entry at a port be 
deemed by the master unsafe in consequence of war, dis- 
turbance, or any other cause/’ it was held that ice was not 
within the general words, not being ejusdem generis with the 
preceding special words. In Mvdie w. Stiick (c), on the 
words ” strikes, lock-outs, civil commotions, or any other 
causes or accidents beyond the control of the consignees,” 
it was held that shortage of labour occasioned by plague was 
not within the general words of the exception. In Thorman 
V. Dowgate S.8, Co, (d) it w^as held that delay by reason of 


(ir;) See Wilson v. Tennants, (1917) 1 K. B. 208, and the cases therein 
discussed. Increased cost of performance (unless so great as to amount 
to commercial impossibility) is not"* covered : ibid. See also Phosphate 
Co. V. Rankin (1916), 21 Com. Cas. 248. The words “ ajBfecting’* or 
“ interfering with” may have a wider meaning. 

(y) (1898), 1 Q. B. 261. Cf. Northfield Go, v. Compagnie des Gaz, 
(1912) 1 K. B. 484. 

(z) (1901), 7 Com. Cas. 7. 

(a) (1904), 20 Times L. R. 29, 584. 

ih) (1908) 1 K, B. 185 ; (1908) 2 K. B. 886 ; (1908) A. C. 406. 

(c) (1909), 14^ Com. Cas. 186. Upon the facts a new trial was ordered 
by the C. A. (ibid. p. 227), but the judgment of Pickford, I., remains 
unaffected as to the principle. 

(d) (1910) 1 K. B. 410. 
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the number of ships waiting in the dock to come to the 
loading tips was not within the exception of strikes of pit- 
men or workmen, frosts or storms, delays at spouts caused 
by stormy weather, and any accidents stopping the work-*' 
ing, loading, or shipping of the cargo, also suspensions of 
labour, lock-outs, delay on the part of the railway company, 
or any other cause beyond charterer’s control ” (e). In 
Jenkins v. Walford (/) a shortage of labour was held not to 
be within the ambit of the clause, “ insurrections, riots, 
hre, frost, floods, strikes, lock-outs, accidents to mills or 
machinery, or other unavoidable hindrances beyond 
ch ar t erer ’ s control . ’ ’ 

It must be remembered that the question is whether a 
particular thing is within the genus that comprises the 
specified things. It is not a question (though the point is 
often so put in argument), whether the particular thing is 
like one or other of the specified things. The more diverse 
the specified things the wider must be the genus that is 
to include them : and by reason of the diversity of the 
specified things the genus that includes them may include 
something that is not like any one of the specified things (g). 

And, in regard to this rule of construction, it must also 
be remembered that ‘‘ primd facie general words are to be 
taken in their larger sense, unless you can find that in the 
particular case the true construction of the instrument 
requires you to conclude that they are intended to be used 
in a sense limited to things ejusdem generis with those 
which have been specifically mentioned before” (7i). And 
the wwds of the document may themselves make the 
application of the rule of ejusdem generis impossible. Thus, 
in Larsen v. Sylvester (i), the general words were “ any 


(e) See also Abchurch S.S. Co. v. Stinnes (1911), Sess. Cas. 1010. 
And see Arden S.S. Co. v. Mathwin (1912), Sess. Cas. 211, in which 
the fact that a colliery had restricted its output was held not to be 
within an exception of “stoppage at collieries,” 

if) (1918), 87 L. J, K. B. 136; cf. Hadjipateras v. Weigall (1918), 34 
T. li. E. 360. 

(g) This paragraph is quoted with approval and the whole doctrine of 
ejusdem generis discussed, by McCardie, J., Owners of S.S. Magnild v. 
MacIntyre (1920), 25 Com. Cas. 347. (His judgment was reversed on 
other grounds, 26 Com. Cas. ^85.) See also remarks of G-reer, J., in 
Aktieselskahet Frank v. Namagua Co. (1920), 25 Com. Cas. 212. 

(h) Per Lord Esher, M.E., Anderson v. Anderson, (1895) 1 Q. B. at 
p. 763. 

(i) (1908) A. C. 295. In France Fenwick v. S'packman (1912), 18 
Com. Cas. 52, this case was followed in construing the words “ or any 
cause whatsoever.” Contrast Thorman v. Dowgate Co., (1910) 1 E. B. 
410, on the words “ or any other cause.” 
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other unavoidable accidents or hindrances of what kind 
soever/' and it was held that the words “of what kind 
soever " made it impossible to limit the generality of the 
•words to one kind, i,e., the genus of the preceding specified 
causes. 

Where general words were followed by specific words 
ending the phrase with “ etc/’ it was held that the doctrine 
of ejusdem generis did not apply to limit the full meaning 
of the general words (k). 

Note 5. — The implied undertakings in a contract of 
affreightment (1), e.g., to provide a seaworthy ship, to 
proceed without unreasonable delay, and without unneces- 
sary deviation, are not affected by exceptions in the bill 
of lading, unless these latter expressly negative them (m); 
thus the breakdown of a crankshaft, unseaworthy at starting, 
does not come within the exception “ breakdown of 
machinery ’/in other words, exceptions are to be construed 
‘ ‘ as exceptions to the liability of a carrier, not as exceptions 
to the liability of a warrantor” (m); neither will these 
exceptions interfere with the operation of express conditions 
precedent, such as a “ cancelling clause ” (n). The excep- 
tions further only apply to goods stowed in the usual carrying 
places, and not to goods improperly stow-ed on deck (o). 

As regards the e^ect of deviation upon exceptions, see 
Article 99, infra (p). 

As regards the effect of unseaworthiness causing fire upon 
the shipowner’s statutory immunity under sect. 502 of the 
Merchant Shipping Act, 1894, see Article 87, infra. 


(k) “ Causes over which the charterers have no control — viz., quaran- 
tine, ice, hurricanes, blockades, clearing of the steamer after the last 
cargo is taken on board, etc.” Held to include a strike. Amhatielos v. 
Jurgens, (1923) A. C. 175. 

(l) See Articles 29, 30, 99. 

(m) Channell, J., Bond v. Federal Go. (1905), 21 Times L. E. at p. 
440. And see The Glenfruin (1885), 10 E. D. 103. Cf. The Laertes 
(1887), 12 P. jy. 187, and cases in Articles 28, 29. See also Houston 
V. Sansinena (1893), 68 L. T. 567 (H, L.); Searle v. Lund (1903), 
19 Times L. B. 509. 

(n) Smith V. Dart (1884), 14 Q. B. D. 105; but see Donaldson v. 
Little (1882), 10 Sc. Sess. Cases, 413. 

(o) Boyal Exchange S. Co. v. Dixon^ilSQQ) , 12 App. G. 11, 

(p) The leading authority is Morrison v. Shaw Savill, (1916) 2 K. B. 
783. See also and contrast The Europa, (1908) P. 84, approved in Kish 
V. Taylor, (1912) A. C. 604, for the difference between unseaworthiness 
and deviation. It may be summarised by saying that exceptions do not 
affect liability for loss caused by unseaworthiness ; but deviation affects 
the operation of exceptions by sweeping them out of the contract. As 
to deviation caused by unseaworthiness, see Kish v. Taylor, uhi supra. 
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As regards the time during which the exceptions apply 
and their relation to the burden of proof, see Article 91. 

Note 6. — Exceptions in charter parties stand on a different 
footing from those in bills of lading. 

1. The exceptions in the bill of lading only- apply to 
exonerate the shipowner or carrier ; exceptions in the charter- 
may apply to exonerate both shipowner and charterer (q), 
though^ the shipowner’s liability for carriage, where the 
charterer is also the shipper (?*), is usually much restricted 
by the subsequent bill of lading, as against subsequent 
indorsees for value. 

2. The exceptions in the charter are much more concise 
than those in a bill of lading; — The act of God, the King’s, 
enemies, fire, and all and every dangers and accidents of the 
seas, rivers, and navigation, of whatever nature or kind 
soever during the said voyage always excepted ’ ’ ; — being 
a very usual form. 

3. Where the cargo is one in great demand, as in coal 
charters, or is brought from places inland, as nitrate, ore, or 
oil, there is frequently a further set of exceptions applying 
to the clauses as to loading and demurrage, e.g., “ any time- 
lost through riots, strike, or stoppage of factory or factories 
or other hands connected with the working or delivery of the 
said patent fuel or coals, or by reason of accident to the 
factories or machinery or obstruction in the canal or dock, 
or from any cause beyond the personal control of shippers, is- 
not to be computed as part of the loading days.” 


Article 80 . — Act of God. 

The exception act of God includes any accident as- 
to which the shipowner can shew that it is due to* 
natural causes, directly and exclusively, without human 
intervention, and that it could not have been prevented 
by any amount of foresight, and care, reasonably 

to be expected from him (5). 


(g) See Note 2 on p. 233. 

(r) See Rodocanachi v. Milhurn (1886), 18 Q. B. D. 67, and Article 
18 (a). 

(s) Per James, L.J., in Nugent V. Smith (1876), 1 G. P. B. at p. 444; 
see also Cockbnrn, C.J., at pp. 437, 438, Mellish, L.J., at p. 441. Cf. 
The Marpesia, ,Jj. B. 4 P. C. 212, and for discussions of “inevitable- 
accident,” The Merchant Prince, (1892), P. 179; The Albano (1892), 3 
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Note. — A stricter view than this was taken by Brett and 
Denman, JJ., in the Court ])elow (t), but was negatived by 
the Court of Appeal, Mellish, L.J., saying: “I think that in 
order to prove the cause of the loss was irresistible, it is not 
necessary to prove that it was absolutely impossible for the 
carrier to prevent it, but that it is sufficient to prove that by 
no reasonable precaution under the circumstances could it 
have been prevented. ” This view is supported by Nichols v. 
Marslmid ( 2 ^), in which the jury found that a flood was “ so 
great that it could not reasonably have been anticipated, 
though if it had been anticipated the effect might have 
been prevented,” and the Court of Appeal held that such 
a hood was an “ act of God.” 

Collision by negligence of another ship, and ” pirates,” 
appear to he ” perils of the sea,” but not ‘‘ acts of God.” 
On the other hand, the exception ” act of God ” appears to 
cover such causes of loss as frost, lightning, Ac., which are 
not perils peculiar to the sea (a?). 

Case 1. — A., a common carrier between L. and A., took on 
board a mare of F.’s. No bill of lading was signed. Partly by 
more than ordinarily bad weather, partly by the conduct of the 
mare, without any negligence by A.’s servants, the mare was 
seriously injured. Heldf that A. was not liable for injuries 
resulting from these causes, which he could not by reasonable care 
and foresight have prevented, and which therefore came under 
the exception to a carrier’s liability, of damage resulting from 
the act of God. (y). 

Case 2. — Goods were shipped under a bill of lading excepting 
the “ act of God.” The vessel having to start the next morning, 
the captain filled his boiler overnight, and, frost coming on, the 
tubes burst, damaging the goods. Held, that the negligence of 
the captain excluded the exception, though frost was an “ act 
of God ” (z). 


T. L. R. 425. In this case it appears that the principle of the Glen- 
darroch, (1894) P. 226, that the shipowner need not negative negligence, 
but the goods owner must affirmatively prove it, does not apply. 

it) 1 C. P. D. at p. 34. * 

(t 2 ) (1876), 2 Ex. I). 1. See, however, the discussion of Nichols v. 
Marsland in Greenock Corporation v. Caledonian R. Co., Q917) A, C. 
556. 

(.t) See Article 83, post. As to the history of the phrase “ act of 
God,” see 0. W. Holmes’ Common Lliw, p. 202, and note (a), p. 229, 
supra. 

iy) Nugent v. Smith (1876), 1 C. P. D. 19, 423. 

(z) Siordet v. Hall (1828), 4 Bing. 607. Rats causing a leak are not 
” act of God ” : Dale v. Hall (1750), 1 Wils. 281. Sed qiimre, whether 
on principle if the shipowner could shew that no care or diligence reason- 
ably to be expected of him could prevent there being some rats on a 
ship, he would not bring himself within the exception. 
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Article 81 . — The King’s Enemies, 

This exception refers to the enemies of the sovereign 
of the shipowner {a). It probably only refers to states 
recognised as at war with the sovereign, and not to 
pirate or traitorous subjects (b), or to states at peace 
with the sovereign (c). 

Note . — A few bills of lading add the exception “ and/or 
the enemies of the ruler of the place the steamer may be in. '' 
Qusere whether the original exception also refers to the 
enemies of the sovereign of the shipper. Probably not, for : 
(1) The shipowner would hardly need to stipulate for protec- 
tion against what would be a vice of the goods them- 
selves (d ) : (2) As the Declaration of Paris protects enemies' 
goods in neutral vessels, it is not probable that such an 
exception would have much application, as the shipper's 
enemy could not delay the neutral ship, while if the goods 
were contraband, the vice in the goods themselves would 
free the shipowner from liability. 

Case 1. — F., merchants in Russia, shipped wheat in a ship 
belonging to A., a subject of the Duke of Mecklenburg, to be 
carried to England under a bill of lading containing an exception 

the King’s enemies.” The Duke was at war with Denmark, 
and the ship was captured by the Danes. Held, that the 
exception certainly included enemies of the shipowner’s sovereign, 
and the shipowner was therefore freed (e). 

Case 2. — F. shipped goods under a bill of lading, excepting 
'‘the Queen’s enemies,” Ship and goods were confiscated by the 
Spanish Courts for violations of the revenue laws, Spain being 
at peace with England. Held^ that such confiscation did not 
come within the exception (/). 


(a) Russell V. Niemann (1844), 17 0. B. N. S. 163. 

(b) See the Marshal of Marsjialsea's Case, and comments thereon, 
Holmes’ Common Daw, pp. 177, 201 : Forward v. Pittard (1785), 1 
T. R. 27, per Lord Mansfield, p, 34. 

(c) Spence V. Chodwick (1847), 10 Q. B. 517. 

(d) See per Willes, J., arguendo, in Bussell v. Niemann, uhi supra, 
at p. 171. 

(e) Russell v. Niemann (1864), 17 0. B. IST. S. 163. 

(/) Spence v, Chodwick, v. s. It would be a “ seizure ” under an 
insurance policy : Cory v. Burr (1883), 8 App. G. at p. 405. 
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Article 82 . — Arrests or Restraints of Princes, Rulers , 
and Peoples {g). 

Tliis exce 2 )tioii applies to forcible interferences by a 
State or the government of a country taking possession 
of tlie goods by a strong band, sncb as arrest, 
embargoes (//), or blockades (i); to tlie operation of tbe 
common law as to trading with tbe enemy upon tbe 
outbreak of war (h ) ; to government action for other 
purposes, indirectly resulting in the detention of tbe 
goods (1 ) ; to State probibition of discharge, either tem- 
porarily, as in quarantine, or permanently, as where 
a cargo becomes tainted, and so within a probibition 
against import {m } ; to the decrees of a Prize Court after 
capture (n); or to embargoes imposed by tbe government 
of tbe shipowner (o); or to tbe risk of sncb proceed- 
ings (p). A shipowner can rely on restraint of 
princes ’’ wben tbe power of restraint operates only 
against his person, and though bis ship is beyond tbe 
region where the restraining power can deal with her [q). 

It does not apply to ordinary legal proceedings in the 
courts of a state with their result (r), to tbe ordinary 
operation of tbe local law at a port of call, known to the 


(g) “ Bevolations, riots, or ^meiites ” are occasionally added. 

(h) Botch Y. Edie (1796), 6 T. E. 413. 

(0 Geipel v. Smith (1872), L. B. 7 Q. B. 404. 

(k) British d For. Co. v. Sanday^ (1916) 1 A. C. 660. 

(l) Rodocanachi v. Elliott (1874), I/. E. 9 C. P, 518. It may protect 
the shipowner from the consequences of detention, e.g., when the deten- 
tion of the ship caused a gro'wth of barnacles; Smith v. Rosario Co. <. 
(1893), 2 Q. B., at p. 328. 

(w) Miller v. Law Accident Jn«. Co., (1903) 1 K. B. 712 (C. A.). Of. 
British <i For. Co. v. Sanday, uhi supra. 

(n) Stringer v. English d Scottish Marine Ins. Co. (1870), L. E. 6 
Q. B, 699. 

(o) Aubert v. Gray (1861), 3 B, & S. 163. 

ip) NobeVs Explosives v. Jenkins, ^896) 2 Q. B. 326 ; Phosphate Co. 

V, Rankin (1916), 21 Com. Cas. 248. As to the amount of risk 
necessary, compare Miller y. Law Accident Ins. Go. (supra) with 
Brunner Y. Webster (1900), 6 Com. Cases, 167. 

(q) Furness, Withy d Co. v. Bederiaktiebolaget Banco, (1917) 2 K. B. 
873. 

(f) Finlay Y. Liverpool d G. W. Co. (1870), 23 L. T. 251; Crew, 
Widgery d Co. Y. G. W. Steamship Co., W. N. (1887) 161. 
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sKipowner at tlie time tte goods were shipped ( 5 ), nor to 
tlie proceedings of a number of people not professing to 
act legally or by government authority (t). It does notr 
apply to restrictions on navigation as to sea routes 
imposed by a belligerent for the safety of shipping, to 
action taken to avoid the risk of loss by restraint of 
princes (u), nor to the threats of an arbitrary belligerent 
which suggest danger to neutral ships (x). Nov does it 
apply where the seizure of the ship results from the 
negligence of the shipowner or his agents in taking on 
board cargo of such a description as occasions the 
seizure (y). The exception may apply to matters pre- 
venting the cargo from arriving at the port of 
loading (z). 

Case 1, — Goods were insured (a) from Japan to London via 
Marseilles and/or Southampton, by a line of steamers whose 
practice was to send goods by land from Marseilles to Boulogne 
vid Paris. One of the risks insured against was “ arrests, 
restraints, and detainments of all kings, princes, and peoples.” 
On arriving at Paris the goods were detained by the siege of 
Paris by the Germans, though not by any express order dealing 
with the goods. Held, a peril insured against (b). 

Case 2. — A ship chartered to load nitrate at Iquique, with an 
exception of “ restraints of princes and rulers, political disturb- 
ances or impediments, during the said voyage always mutually 
excepted,” was detained : (1) by civil war at the port of loading 
preventing loading; (2) by civil war preventing cargo coming 
down to such port ; (3) by seizure by one faction to compel pay- 
ment of export dues already paid to the other faction. Held, 
that all three causes were within the exception (c). 

Case 3. — F. shipped goods under bill of lading excepting ‘‘ acts 
or restraints of princes or rulers.” The goods were detained by 
an order of the state of New York in a civil action. Held, not 
"^to come within the exception (d). 


(s) Ciampa v. British India Co,, (1915) 2 K, B. 774. 

(t) Nesbitt V. Lushington (1792), 4 T. B. 783. 

(u) Becker Gray v. London Assurance Co., (1918) A. C. 101. 

(x) BoJckow, Vaughan d Co. v. Gompama Minera (1916), 32 T. L. B. 
404. (y) rDunn v. Currie, (1902) 2 K. B. 614. 

(z) Smith V. Rosario Nitrate Co., (1894) 1 Q. B. 174; Article 42. 

(a) We have used insurance cases, as illustrations, when the different 
principles of construction do not affect the case. 

(b) Rodocanachi v. Elliott (1874), L. B. 9 C. P. 518. 

(c) Smith V. Rosario Nitrate Co., (1894) 1 Q. B. 174; see Article 42. 

(d) Finlay v. Liverpool cB G. W. Co. (1870), 23 L. T. 251; Crew, 
Widgery Co. v. G. W. Steamship Co., W. N. (1887) 161. 
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Case 4. — Goods were insured against “ arrests, restraints, and 
detainment of all kings, princes and peoples.’’ The vessel was 
seized by a tumultuous mob, and the goods taken out of her. 
^Heldj not within the perils insured against, as ‘‘peoples” mean 
“ the governing power of the country ” (e). 

Case 5. — Goods were shipped from London to Japan on a bill of 
lading excepting “restraint of princes.” They were contraband 
of war. On arrival at Hong Kong war broke out between China 
and Japan, and there was well-founded fear of capture if the 
ship proceeded. Held, that delivery in Japan was prevented by a 
restraint of princes within the exception (/). 

Case 6. — A cargo of cattle on a voyage from London to Buenos 
Ayres became infected with disease during the voyage, and their 
landing was thereupon prohibited by an administrative order 
issued under the ordinary law of the Argentine Republic. Held, 
to l>e a restraint of princes (g). 

Case 7. — A cargo of rice was shipped from Rangoon to Galatz. 
While on the voyage, an official of the Roumanian Government 
informed the agents of the ship that the law of Roumania pro- 
hibited the landing of rice from Rangoon. Thereupon the ship 
did not proceed to Galatz. In fact, there was no such prohibition 
in the law of Roumania. Held, the shipowners were not pro- 
tected by the exception “restraint of princes” (h). 

Case 8. — Cargo was insured by British assured on a British 
steamer to Hamburg. The insured perils included restraints of 
princes. War with Germany broke out during the voyage. The 
ship put into a British port and discharged the cargo. The 
assured gave notice of abandonment to the cargo underwriters. 
Held, that there was a constructive total loss by restraint of 
princes (i). 

Case 9. — A Swedish ship was chartered to British charterers for 
six months, to perform voyages within certain limits. The 
charter contained an exception of “ restraint of princes.” During 
the period the ship was at Cardiff, and was ordered by the char- 
terers to load for Genoa, which was within the said limits. The 
shipowners refused to go on the ground that a new Swedish law 
had forbidden Swedish ships to carry goods for freight except to 
or from Swedish ports, and relied on the exception. Under the 
law the owner and master were liable to penalties for its breach. , 
Held, that, though the Swedish Government were not in a 


(e) Nesbitt v. Lushington (3792), 4 T. R. 783. This would be a 
“seizure.” See Note, post. p. 250. • 
if) Nobel's Co, V. Jenkins, (1896), 2 Q. B. 326. See, however, Watts, 
Watts d Co, V. Mitsui, (1916) 2 K. B. 826; (1917) A. C- 227, on antici- 
pation that a peril will operate, as distinguished from anticipation as to 
the duration of a peril in operation. And see Case 10. 

(g) Miller v. Lato Accident Ins. Co., (1903) 1 K. B. 712. 

(h) Brunner v. Webster (1900), 6 Com. Gases, 167. 

({) British i For. Go. v. Sunday, (1916) 1 A. C. 660. 
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position to interfere with the ship, the shipowner was entitled to 
rely on the exception (h). 

Case 10. — A German ship, insured against restraint of princes, 
and bound from Calcutta to Hamburg, was at sea when oif 
August 4, 1914, war broke out between England and Germany. 

• The master, to avoid risk of capture, put into a neutral port, 
where the voyage was abandoned. If the ship had proceeded she 
would probably have been captured. Held, the loss of voyage was 
not caused by restraint of princes, but by the voluntary act of 
the captain (1). 

Note. — The phrase, “ capture and seizure,” common in 
insurance policies, rarely, if ever, occurs in bills of lading. 
The two words have been defined in Cory v. Bun' (m) thus : 
” Capture ” includes every act of seizing or taking by an 
enemy or belligerent, whether in reprisals or war ; thus where 
a vessel was sunk by the Eussians in the attempt to detain 
her before war had broken out, it was held a “ capture ” (n). 

“ Seizure ” includes every act of taking forcible posses- 
sion, either by a lawful authority or by overpowering force, 
whether such seizure be justified by law or not, or whether 
it be belligerent or not: thus a seizure of a ship by coolie 
passengers w^as held a ” seizure ” (o). 

The difference, therefore, between the three exceptions is 
this : — 

” The King’s Enemies ” covers belligerent acts of states, 
other than that of the owner of the vessel. 

” Restraints of princes or rulers ” includes this, and also 
covers restraints of the sovereign power in peace, whether of 
the carrier’s country or not, other than the ordinary conse- 
quences of legal , proceedings (p). 

” Capture and seizure ” includes all captures or seizures 
resulting from the above sources, and also all seizures 
resulting from ordinary legal proceedings or from private 
overwhelming force. 


(k) Furness, Withy S Co. v. Bederiaktieholaget Banco, (1917) 2 K. B. 
873. 

(l) Becker, Gray d Co. v. London Assurance, (1918) A. C. 110. 

(m) (1883), 8 App. C. at p. 405. 

(n) Powell V. Hyde (1855), 5 E. & B. 607 ; Tonnevold v. Finn Frits, 
(1916) 2 K. B. 551. 

(o) Kleinwort v. Shephard (1859), IE. & E. 447. See also Johnston 
V. Hogg (1883), 10 Q. B. B. 432; lonides v. Universal Marine Ins. Co. 
(1863), 14 C- B. N. S. 259. 

(p) The “restraint of princes” in Miller v. Law Accident Ins. Co., 
supra, was held by the C. A. also to be a “ detention,” within the words 
” capture, seizure, and detention.'^ 
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Article 83 . — Perils of the Sea, 

The term Perils of the Sea ( 5 ), whether in policies 
of insurance, charterparties, or bills of lading, has the 
same meaning (r), and includes: — 

Any damage to the goods carried, by sea-water, storms, 
collision, stranding, or other perils peculiar to the sea or 
to a ship at sea, which could not be foreseen and guarded 
against by the shipowner or his seryants as necessary or 
probable incidents of the adventure (r). If a primd 
facie case of loss by perils of the sea is made, it is for 
the goods owner to disprove it by proving negligence 
causing the loss (*5). 

Such damage will include all natural and necessary 
consequences of perils of the sea (f), but not consequences 
which do not necessarily and immediately follow from 


(q) This exception is usually expanded into “ all and every other 
dangers and accidents of the seas, rivers and [steam] navigation of 
whatsoever nature and kind excepted.” Before the cases in the House 
of Lords (note (r) below), the words “ and navigation"' had some wider 
meaning than “perils of the sea.” It had been held in Woodley v. 
Michell (1883), 11 Q. B. D. 47, that a collision caused by negligence of 
the other ship was not a peril of the sea; but it w&b further held in 
S.S. Garston Co. v. Hickie^ Borman d Co. (1886), 18 Q. B. B. 17, that 
such a collision was a peril of navigation. It was, however, decided by 
the House of Lords, overruling Woodley v. Michell, that damage by 
sea-water caused by such a collision is a peril of the sea, and the words 
“and navigation” appear meaningless: The Xantlio (1887), 12 App. 

C. 603. 

(f) Collected from the judgments in Thames and Mersey Ins. Co. v. 
Hamilton (1887), 12 App. C. 484; The Xantho, ibid. 503; Hamilton v. 
Pandorf, ibid. 518. Ko attempt is made in the Marine Insurance Act, ^ 
1906, to define “perils of the seas.” Eule 7 in the Birst Schedule 
merely says : — The term * peril# of the seas ’ refers only to fortuitous 
accidents or casualties of the seas. It does not include the ordinary 
action of the winds and waves.” The question whether loss or damage 
by the incursion of sea-water when a ship is intentionally scuttled by 
her crew constitutes loss by “ perils of the seas ” has lately been 
debated- Scrutton, L.J., held that it does not; Samuel v. Motor Union, 
(1922) 28 Com. Gas. 134, and Graham v. Merchants Go., (1922) ibid. 
161. The other members of the C. A, decided these cases on other 
grounds, and in view of the decision in Small v. United Kingdom Go. 
(1897), 2 Q, B. 311, expressed no opinion on the point. 

{$) The Glendarroch, (1894) B. 226. 

(t) Cf. Montoya v. London Assurance Co. (1851), 6 Ex. at p. 458; 
Jackson v. Union Marine Ins. Co, (1874), L. E. 10 6. P. 125. 
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the occurrence of such perils, sncli as deterioration of 
goods by reason of delay caused by sea perils (u). 

The shipowner will be liable for incidents that mnst 
occur on the voyage, such as taking the ground in the 
ordinary course of navigation (.x), and for perils which, 
though occurring on the sea, are not peculiar to the sea, 
or to a ship on the sea, such as rats eating the cargo (y), 
and damage done by explosion of boilers, or bursting of 
steam valves (z), or damage to the ship by cargo being 
dropped upon it in loading (a). 

Note . — As so defined, '' perils of the sea,” which are not 
the same as perils on the sea (5), will include those “ acts of 
G-od ’ ’ where the effective cause is one peculiar to the sea. 
Thus frost or lightning (c), as effective causes of loss, will 
be acts of God, but not perils of the sea; damage by 
swordfish or icelDergs would be a peril of the sea, if the 
shipowner could not have prevented it by reasonable care. 
There are dicta in the judgments of the House of Lords 
which suggest that the limitation in the definition, peculiar 
to the sea,” is too narrow; e.g,^ pier Lord Halsbury (12 
App. C. at p. 523) : ” Some efect must be given to the words, 
‘ perils of the sea ’; the sea, or the vessel being on the sea, 
has nothing to do wuth ” (a rat’s eating cargo in the hold of 
a ship); and again, per Lord Bramw^ell (p. 492); “The 
damage to the donkey-engine was not through it being in a 
ship or at sea” — “ all perils, losses, and misfortunes of a 
marine character, or of a character incident to a ship as 
such,” a wider phrase which Lord Herschell also uses 
(p. 496): “damage of a character to which a marine 


(w) Taylor v. Dunbar (1869), li. B. 4 G. P. 206; Pink v. Fleming 
(1890), 25 Q. B, D. 396. Cf. Field S.S. Co. v. Burr, (1899), 1 Q. B. 
579 (C. A.). 

(x) Vide post, p. 254. 

(y) Laveroni v. Drury (1852), 8 Bx. 166; Kay v. Wheeler (1867), 
L. B, 2 G. P. 302; Hamilton v. Pandorf (1887), 12 App. C. 618. 

( 5 :) Thames and Mersey Ins, Co. v. Hamilton (1887), 12 App. C. 484; 
overruling West Indian Co. v. Home and Colonial Ins. Co. (1881), 6 
Q. B. D. 51. « 

{a) Stott Y. Marten, (1916) 1 A. C. 304. 

(b) Per Lord Herschell in The Xantho (1887), 12 App. 0. 609. See 
the similar remark as to “ perils of the roads,” by Parke, B., in De 
Rothschild v. R. M. Steam Packet Co. (1862), 7 Ex. at p. 743. 

(c) The suggestion, arguendo, by Pollock, G.B., in Lloyd v. General 
Coll. Co, (1864), 3 H. & G. at p, 290, that lightning is a peril of the sea, 
is, it is submitted, erroneous. 
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adventure is subject/’ But these dicta again must be 
limited by the result of the decisions, as when Lord Halsbury 
says (p. 491), tha^ sea perils cannot be enlarged into perils 
whose only connexion with the sea is that they arise from 
machinery which gives motive power to ships.” Perhaps 
the phrase “ peculiar to the sea, or to a ship at sea,” is 
most consistent with the authorities, and we have therefore 
adopted it. 

Some previous definitions must clearly be revised. That 
by Lush, J. : “ Casualties arising from the violent action of 
the elements as distinguished from their silent natural 
gradual action ” (d.) must be altered by substituting for 
“ violent,” ” unexpected,” or “ out of the ordinary course of 
the adventure.” For a ship running on a sunken rock in 
calm weather does not suffer from the violent action of the 
elements, but does incur a loss by perils of the sea. Again, 
the dehnition by Lopes, L.J., in Pandorf v. Hamilton {e ) : 

” Sea-damage occurring at sea and nobody’s fault,” is 
clearly not exhaustive. Sea -damage, through the fault of 
somebody (e.^. another ship), will be a peril of the sea both 
under a policy of insurance and a contract of affreightment, 
though by reason of implied undertakings the shipowner, in 
the case of negligence of the crew, may not be protected 
under a charter. And it is not clear what sea-damage it is 
which does not occur at sea. 

The exception includes: — 

(1.) Damage by sea-water, wdiether it enters the ship 
through negligence of another ship in collision (/), or 
through holes made hj rats {g), or worms (k), or^ 
swordfish, or icebergs, or cannon shot (i), or 


(d) Merchant Trading Co. v. Universal Marine Co. (1874), L. E. 9 
Q, B. 696. Cf. Sassoon v. Western Assurance Co., (1912) A. C. 561. 

(e) 16 Q. B. D. at p. 663; approved by Lord Bramwell (12 App. O- 
at pp. 492, .526) and Lord Macnaghten (12 App. C. p. 631), 

if) The Xantko (1887), 12 App. C. 503, overruling Woodley v. Michell 
(1883), 11 Q. B. D. 47. Cf. BuUer v. Fisher (1800), 2 Peake, 183. 

(g) Hamilton v. Pandorf (1887), 12 App. C. 518. 

(h) Of. RoM V. Parr (1796), 1 Esp. 445. 

(i) Cullen v. Butler (1816), 6 M. & S. 461, as corrected by Lord 
Herschell, 12 App. C. 509. But this would be a war risk rather than 
a marine risk : Leyland v. Norwich Uhion, (1918) A. C. 350. It seems 
that the fortuitous entry of sea* water is primd facie a peril of the sea, 
though, if it could have been prevented by due care of the shipowner 
and his servants, the shipowner is not, in the absence of a negligence 
clause, excused by such a peril of the sea. The intentional admission 
of sea-water, as in scuttling by the crew, is, it is submitted, not a; 
“peril of the sea.” See Samuel v. Motor Union, (1922) 28 Com. Cas^ 
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through some obstruction getting into a seacock so 
as to prevent its being closed (k). 

(2.) Damage to the goods by rough weather beyond the 
ordinary w^ear and tear of the voyage, the stowage 
not being negligent (1). 

(3.) Captures by pirates (vi) or wreckers (n). 

(4.) Damage received while in dock without negligence, if 
^ the docking is in the course of the voyage (o) ; but 
not if the docking is not in pursuance of a voyage : 
as where the ship was blown over in a graving dock 
by a squall (p). 

(5.) Stranding not incurred as part of the navigation, 
unless the shipper proves negligence (q). Thus 
damage through taking the ground in the ordinary 
course of navigation in a tidal harbour, or hauling 
up on the beach to repair, will not be a peril of the 
sea (r). But it will be a peril of the sea, if owing 
to stress of w^eather something diSereht from the 
ordinary course of navigation occurs without negli- 
gence : as where a heavy swell bumps the ship on a 
hard bottom (s), or where damage is caused in the 
ordinary course of navigation by an unseen peril, 
which could not have been detected by reasonable 
care, as where a ship takes the ground over an 
unknown hole and strains herself (t), or where a 


134. Cf. Davidson v. Burnand (1868), L. B. 4 C. P. 117. The Gressington, 
(1891), P. 162; Blackburn v. Liverpool Co., (1902) 1 K. B. 290, where 
there was a negligence danse, and the engineer negligently let water 
into the wrong tank. The goods owner must prove negligence : The 
Glendarroch, (1894) P. 226. 

(k) M'Fadden v. Blue Star Line, (1905) 1 X. B. 697. 

(l) Lawrence v. Aberdein (1821), 5 B. & A. 107; Gabay v. Lloyd 
(1825), 3 B. & C. 793; The Catherine Chalmers (1876), 32 L. T. 847, 
This covers damage through exceptionally rough weather preventing the 
ventilators being used for an unusual time, whereby the heat from the 
boilers damaged the cargo : The Thrunscoe, (1897) P. 301. 

(m) Pickering v. Barkley (1648), Styles, 132. See Article 85, infra. 

(n) Bondrett v. Hentigg (1816), Holt, N, P. 149. Queers, if this 
accords with the principle of later decisions? 

(o) Laurie v. Douglas (1846), 16 M. & W. 746; but compare The 
Accomac (1890), 16 P. D. 208; and Devaux v. J'Anson (1839), 6 Bing. 
N. C. 619, as criticised by Lord Herschell, 12 App. G. 497. 

(p) Phillips V. Barber (1821), 6 B, & Aid. 161. 

(g) The Norway (1864), B. B. 404. 

(r) Magnus v, Buttemer (1862), 11 0. B. 876; Thompson v. Whitmore 
(1810), 3 Taunt. 227. 

(s) Fletcher v. Inglis (1819), 2 B. & A. 315. Cf. Bishop v. Pentland 
(1827), 7 B. & 0. 219, where a rope broke and the ship fell on her side, 

(t) Letchford v. Oldham (1880), 5 Q. B. B. 638. See also Bayner v. 
Godmond (1821), 6 B. & A. 226. 



Art. 83] 


PERILS OF THE SEA, 


255 


vessel is driven by stress of weather into a tidal 
harbour where she takes the ground (u). 

The exceptioii*will not include : — 

(1.) Damage by sea- water entering the vessel solely 
through the operation of natural causes, as by the 
ordinary decay or wear and tear of the vessel (x), 

(2.) Damage resulting from the ordinary wear and tear of 
the voyage which must be provided against by 
proper packing by the shipper, proper stowage by 
the shipowner. 

(3.) Damage arising from inherent inability of the cargo to 
stand the effects of the voyage (y), 

(4.) Any cases where the damage can be proved by the 
goods owner to result from negligence on the part of 
the shipowner or his servants in the stowage or 
management of the vessel 

(5.) Damage resulting from original unseaworthiness of 
the vessel (a). 

(6.) Damage from war (b). 

(7.) Damage from confiscation by foreign Courts, or the 
consequences of actions at law (c). 

(8.) Barratrous acts of the crew (d), or intentional scutt- 
ling (a). 

(9.) Damage done directly by ratS, or vermin, to the 
cargo (/). 

The exception ‘‘ collision ’’ in bills of lading, which also 
excepts “ perils of the sea,” was formerly held to protect the 
shipowner from damage caused by the negligence of another 


(it) Corcoran v. Gurney (1853), 1 E. & B. 466. Of. Barrow v. Bell 
(1826), 4 B. & C. 736. 

(a;) Sassoon v. Western Assurance Co., (1912) A. C. 561. 

(y) The Barcore, (1896), P. 294 (deals changing colour after shipment 
in the wet). 

(z) The Glendarroch, (1894) P. 226. Per Lord Herscliell, The Xantho, 
12 App. C. 610; The Oquendo (1878), 38 L. T. 151; The Freedom (1871), 
L. B. 3 P. C. 694; The Ftglia Mqggiore (1868), L. E. 2 A. & E. 106. 

(a) The Glenfruin (1885), 10 P. D. 103, and see Article 29. 

(h) The Patria (1871), L, B. 3 A. & E. 436. 

(c) Spence v. Chodwick (1847), 10 Q. B. 517 ; Benson v, Duncan 
(1849), 3 Ex. 644. 

(d) The Chasca (1876), L. E. 4 A. •& E. 446. 

(e) Samuel v. Motor Union, (1922) 28 Com. Cas. 134. See foot- 
note (r) on p- 251, supra. 

if) Kay v. Wheeler (1867), L. B. 2 C. P. 302; Lareroni v. Drury 
(1852), 8 Ex. 166. Gf. Hamilton v. Pandorf (1887), 12 App. C. 618 ; 
Dale V. Hall (1750), 1 Wils. 281, has decided that “ rats ” are not the 
“act of God,” on which see note (z), p. 245. 
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ship, for which he otherwise would have been held liable, on 
the authority of Woodley v. Michell (g). Now that Woodley 
V. Michell has been overruled in The Xfintho (h), and a 
collision, unless caused by negligence of the shipowner’s 
servants, is a peril of the sea, the exception ‘‘ collision ” 
appears almost meaningless. 

Case^l . — Goods were lost through a collision with another ship, 
neither vessel being to blame. Heldj that such a collision was a 
peril of the seas (i). 

Case 2 . — Goods were damaged through a collision caused by the 
negligence of the carrying ship. Heldj not a peril of the seas (k)- 

Case 3. — Goods were damaged by a collision caused by the 
negligence of the other ship, winds and waves not contributing. 
Heldj a peril of the seas (1). 

Case 4. — Cattle were insured against perils of the sea j they 
were properly stowed, but the violence of the weather killed some 
and bruised others. Held, damage by perils of the seas (m). 

Case 5. — Goods shipped were stowed in a place especially exposed 
to the waves, and in rough weather were damaged by salt water. 
Heldj that the improper stowage took the damage out of the 
exception (n). 

Case 6. — Owing to bad weather a ship’s hatches were kept 
closed, and the cargo putrefied. Heldj that improper stowage 
and lack of ventilation took the case out of the exception ‘‘ perils 
of the seas ” (o). 


(g) Woodley v. Michell (1883), 11 Q. B. D. 47. When the other ship 
is negligent, her owner will be liable to the shipper in an action of tort ; 
and the fact that her owner is also the owner of the carrying ship, and 
protected by the exceptions in the bill of lading, will not help him : 
Chartered Bank v. Netherlands Co. (1883), 10 Q. B. B. 621. 

(h) (1887), 12 App. 0. 503 

(i) Buller v. Fisher (1800), 2 Peake, 183. 

(fe) Lloyd V. General Colliery Go. (1864), 3 H. & C, 284. 

(T) The Xantho (1887), 12 App. C. 503, overruling Woodley v. Michell 
(1883), 11 Q. B. B. 47. The decision of the 0. A. in S.S. Garston V. 
Hickie, Borman (1886), 18 Q. B. B. 17, that such a collision is a peril 
of navigation is now unnecessary. 

(m) Lawrence v. Aherdein (1821), 5 B. & A. 107; see also Tatham v. 
Hodgson (1796), 6 T. E. 656. • 

(w) The Oquendo (1878), 38 B. T, 151; see also The Catherine 
Chalmers (1875), 32 L. T. 847. 

(o) The Freedom (1871), L. B. 3 P. C. 594, 603 ; see also The Figlia 
Maggiore (1868), L. E, 2 A. & B. 106. Where goods properly stowed 
putrefy through extraordinary delliy caused by bad weather, sembUj that 
the shipowner will not be excused by the exception “ perils of "the sea ” ; 
though he may be by the plea of inherent vice in the goods themselves : 
The Barcore,^ (1896), P, 294. Such damage would not be a peril of the 
sea, for which underwriters would be liable; see Taylor v. Dunhar 
(1869), L. E- 4 0. P. 206; Tatham v. Hodgson, c. s. ; Pink v. Fleming 
(1890), 25 Q. B. B. 396. 
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Case 7 . — Goods were shipped with an exception “ all and every 
the dangers and accidents of the seas and navigation.” While 
the ship was discharging her cargo in dock, moored to a barge 
a lighter, she^capsized, owing to ropes breaking, and the 
goods were damaged. Held, a “ danger of navigation ” within 
the exception (p). 

Case 8. — Goods were damaged by sea-water let into the hold 
by the barratrous act of the crew in boring holes in the^ ship. 
Held, not a loss by perils of the sea (q). 

Case 9. — Goods were damaged on the voyage by rats. The 
shipowner, who had two cats and a mongoose on board, and had 
employed a professional rat-catcher, was found to have taken 
every precaution. Held, that such damage by rats was not a 
peril of the sea or of navigation (r). 

Case 10. — On a voyage rats ate a hole in a leaden pipe, and so 
let sea-water into the ship, damaging the cargo. Held, a peril of 
the sea (s). 

Case 11. — A ship was fired into in mistake for an enemy, and 
sea-water entered through the shot-holes. Damage done by such 
sea-water is a peril of the sea (t). 

Case 12. — A donkey engine accidentally exploded : Submitted, 
that if the explosion damaged goods directly, such damage would 
not be a peril of the sea ; but that if it admitted sea-water to the 
goods, the damage in that case would be a peril of the sea (u). 


Article 84. — Strikes, 

A strike ’’ is a general concerted refusal by work- 
men to work in consequence of an alleged grievance (^). 


(p) Laurie v. Douglas (1846), 15 M. & W. 746; see The Accomac 
(1890), 15 P. D. 208; cf. Demux v. H Anson (1839), 5 Bing. N. 0. 519, 
as criticised by Lord Herschell, 12 App. C. 497. 

(^) The Chasca (1875), L. B. 4 A. & E. 446. 

(f) Kay V. Wheeler (1867), L. B. 2 C. P. 302. Cf, dodolphin, “ A 
view of the Admiral Jurisdiction,” 1685 : “ The master . . . may not 
sail without one cat or more in his vessel.” So Malynes, Lex Mer- 
catoria (1686), p. 102 : The master “ must answer for any barm which 
Bats do in a Ship to any Merchandise for want of a Cat.” So earlier 
in a charterparty of ” the Anne of Sull ” of June 10, 1532, it is provided 
that the shipowner shall supply ” a doge and a cat with all other 
necessaryes.’^ Marsden, Select Pleas of the Admiralty Court (Selden 
Society, 1892), Vol. I., p. 37. 

(s) Hamilton v. Pandorf (1887), 12 APP- G. 518. 

(t) Cullen V. Butler (1816), 5 M. & S. 461, as corrected by Lord 
Herschell, 12 App. C. 509. See Leyland v. Norwich Union, (1918) 
A. C. 350, as to war risk. 

(u) Thames Ins. Co. v. Hamilton; The Inchmaree (1887), 12 App. O. 
484; Hamilton V. Pandorf, r. s. 

(x) Per Sankey, J., Williams v. Naamlooze, dc, (1915), 21 Com, Cas. 
at p. 257. The ” grievance ” in that case was the Crew’s objection to 



258 ^ 


STRIKES, 


[AM. 84 


Tlie exception “strikes or lock-outs” covers refusals of 
men or masters to carry on work or business by reason of 
and incidental to labour disputes (y). "It does not cover 
dismissals of men to save expense {z) or men leaving work 
for fear of disease (a). 

Tbe employer must use reasonable exertions to carry 
on bis business and obtain men (6). Strikes preventing 
cargo from coming to tbe port of loading may be witbin 
tbe exception (c). An exception of “strike preventing 
loading” will not entitle tbe charterer to decline to load 
by reason of a strike of tbe crew wbicb may delay tbe 
sbips’s sailing (d). 

An exception of “strikes,” expressed to be mutually 
operative, will not absolve tbe charterer from paying hire 


face the dangers of G-erman mines and submarines. Tbe suggestion in 
Stephens v. Harris (1887), 56 L. J. Q. B. 516, that the grievance must 
be as to the rate of wages, is too narrow; ibid. 

(y) Richardson v, Samuel, (1898), 1 Q. B. 261, at pp. 267, 268. As 
to the phrase “ general strike,” see Aktieselshahet Shakespeare v. 
Ekman (1902), 18 Tipaes L. R. 605. In Re Allison and Richards (1904), 
20 Times L. R. 584, it was held that delay through colliers taking an 
unauthorised holiday was within the exception, “ time lost through 
strikes, lock-outs, or any other cause beyond the charterers’ control.” 
In Gordon Co. v. Moxey (1913), 18 Common Cas. 170, it was held that 
” stoppage” of work by a strike may extend beyond the actual ending 
of the strike, e.g., where colliers cannot in fact resume the getting of 
coal for some days after they are willing to resume work. But 

stoppage ” in such a clause means an entire absence of output, and 
not merely a deficiency, however great : Aktieselskahet Adalands v. 
Whitaker (1913), 18 Com. Cas. 229. See also Arden S.S. Co. v. 
Mathwin, (1912) Sess. Cas. 211. Where a ship moored end on to a 
quay was not discharged owing to a declaration of the Presidents of 
two Co-operative Societies of labour (published some months before and 
since acted on) that vessels were not to be discharged while so moored, 
the delay was held not to be within an exception of “hands striking 
work ” : Horsley Line v. Roechling (Sc. (1908), Sess. Cas. 866). As to 
an exception of “ strike of any class of workmen essential to the 
discharge,” see Langham S.S. Co. Gallagher (1911), 2 Ir. Bep. 348; 
and Dampskihsselskabet Svendhorg v. Love (1915), Sess. Cas. 543. 

(z) Richardson v. Samuel, vide supra. 

(a) Stephens v. Harris (1887), 56 li. J. Q, B. 516. Cj, also Mudie v. 
Strick (1909), 14 Com. Cas. 137. 

(5) Bulman v. Fenwick, (1894) 1 Q. B. at p. 185. A charterer cannot 
rely on delay from a strike, if by having made a proper contract with the 
suppliers of the cargo the delay could have been avoided : Dampskihssels^ 
habet Danmark v. Poulsen (1913), Sess. Cas. 1043. 

(c) The Alne Holme, (1893) P. 173. See also Leonis Co. v. Rank 
(No. 2) (1908), 13 Com. Gas. 161, 295. 

(d) Ropner v. Ronnebeck (1914), 20 Com. Cas. 95. 
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for time during whicli he has been prevented by a strike 
from employing the ship (e). 


Article 85 . — Pirates (f), Robbers by Land or Sea, 
Thieves. 

Piracy is robbery and depredation on the sea or 
navigable rivers, etc., or by descent from the sea upon 
the coast, by persons not holding a commission from an 
established civilised state’’ {g). 

The exception robbers ” refers to robbers by violence 
external to the ship Qi), and does not include secret 
theft {i). 

The exception thieves ” refers to thieves external to 
the ship [i). 

Thefts or mutinous seizure by the crew, if reasonable 
precautions have been taken to prevent them, are 
probably barratry. 

Case 1. — A box of diamonds was shipped with the exceptions, 

pirates, robbers, thieves, barratry of master and mariners.’' 
The box was stolen before delivery ; there was no evidence to show 
by whom. Held, that thieves meant ** thieves external to the 
ship.” That even if theft by the crew was barratry, still as 
the shipowners must prove the loss to fall within one of the 
exceptions {h) (and it might have been the act of a passenger, 


(e) Brown v. Turner Brightmun, (1912) A. C. 12; cf. Ahtieselskabet 
Lina V. Turnbull (1907), Sess. Cas. 507. 

(/) An Act of 1670 (22-28 Car. II. cap. 11) imposed penalties on the 
masters and crews of any ships of 200 tons, and mounting 16 guns and 
upwards, which shall be surrendered to Pirates or Sea Kovers without 
fighting. There were similar provisions in 1700 by 11-12 Will. III. 
Cap. 7 § § 10, 11. ^ 

(g) The definition of the Kew jSnglish Dictionary. See Republic of 
Bolma V. Indemnity, (1909) 1 K. B. 785. 

(h) pe BothschUd v. Royal Mail Co. (1852), 7 Ex. 784. The phrase 
” assailing thieves ” is sometimes used. 

(i) Taylor v. Lw&rpool S.S. Co. (1874), D. E. 9 Q. B. 546. Gf. The 
Prinz Heinrich (J.897), 14 Times L. B. 48. Buie 9 of Schedule 1 of 
the Marine Insurance Act, 1906, reads, “The term ‘thieves’ does not 
cover clandestine theft or a theft committed by any one of the ship’s 
company, whether crew or passengers.” 

(k) Bemhle, that if the shipowner had proved theft by the crew, ie., 
primd facie barratry, the onus of proving negligence of the owner or 
master would then be on the shipper. 




260'’ LEAKAGE, BREAKAGE, ETC. [Arts. 85, 86 

who was certainly not within the exceptions), the shipowner was 
liable (1). 

Case 2. — Goods were shipped from P. to London, under excep- 
tions, “ robbers, the dangers of the seas, roads, and rivers.” The 
goods were stolen in transit by rail from Southampton to London. 
Heldj that “ robbers ” meant robbers by violence, and the ship- 
owner was liable (/i). 

Oase^ 3. — Goods were shipped under exceptions . . . pirates, 
robbers, or thieves of whatever kind, whether on board or not, 
by land or sea.” Goods were stolen after shipment by one of the 
stevedore’s men employed by the ship. Held, the exception did 
not apply to thefts committed by men in the service of the 
ship (m). 

Note. — ^Loss by pirates has been held a peril of the sea (n), 
and if this is still the law the advantage of the additional 
exception ‘‘ pirates ” is not very great. It, however, 
relieves the shipowner of the burden of proving that the loss 
was not caused by his negligence (o). Mutinous seizure by 
the passengers has been held “ piracy under an insurance 
policy (p). 

The oases above are sometimes met by such exceptions as 
“thieves, whether on board or not,” “pilferage,” or 
“ plunder of goods by crew or stevedores.” Many bills of 
lading, however, adopt the cases by inserting the exception, 
“ thieves by land or sea, but not pilferage.” 

In ships which usually carry bullion in a bullion room, 
there is an implied warranty that the bullion room is reason- 
ably fit to resist thieves : unless this is complied with, the 
ship is unseaworthy (g). 


Article 86 . — Loss or Damage from Leakage (r), Breakage.^ 
Heat, Sweat, Bust, etc. 

If reasonable care is used in the stowage of goods, this 
exception protects the shipowner from liability for any 


{ly Taylor v. Liverpool S.S. Go. (f874), L. B. 9 Q. B. 546. 

(m) Steinman v. Angier Line, (1891) 1 Q. B. 619. Some of the large 
lines have now widened their exceptions to meet this. 

(n) So decided as long ago as 1648 in Pickering v. Barclay 
(Styles, 132), and in other old cases. Qume if the decision is consistent 
with modem definitions of perils of the sea (see Article 83, supra). 

(o) Czech V. General Steam Go, (1867), L. E. 3 C. !?. 14. 

(p) Palmer v. Naylor (1854), 10 Bxch. 382. 

(q) Queensland Bank v. P. S 0. Co,, (1898) 1 Q, B. 567. 

(r) An attempt to limit “leakage” to “ordinary leakage,” said by 
the custom of trade to be one per cent., failed in Ohrloff v. Briscall 
(1866), 4 Moore, B. 0. S. 70, 77. 
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damage or loss to the goods which leak, break, heat, 
sweat, rust, etc. 

• It does not by itself protect him from liability for 
damage resulting from negligent stowage (s) (though it 
throws the burden of proving such negligence on th% 
shipper) (t), nor the liability for damage to goods^ from 
the leakage, etc., of other goods {u). 

Case 1. — Goods were shipped, “to be free of breakage, leakage, 
or damage.^’ On discharge the goods were found damaged by oil. 
There was no oil in the cargo, but oil was used in the donkey- 
engine in an adjacent part of the ship. Held, that the exception 
did not relieve the owner from liability for the negligence of his 
servants, but threw the burden of proving such negligence on the 
shipper (i). 

Case 2. — Sugar was shipped “ not liable for leakage.’’ It was 
damaged by leakage from other sugar which accumulated owing 
to insufficient means of drainage. Held, that the accumulation 
of leakage was the cause of the damage, and that the exception 
did not cover this (x). 

Case 3. — Palm-baskets and barrels of oil were shipped “ not 
accountable for rust, leakage, or breakage.” The oil leaked and 
damaged the palm-baskets. Held, the exception only covered the 
leakage of the oil, and not the damage to the baskets by such 
leakage (y). 

Case 4. — Maize was shipped under a bill of lading containing 
inter alia exceptions of * * loss or damage . . . arising from 
sweating . . . decay . . . heat.” The maize was damaged by 
becoming heated on the voyage, which was due to improper 
stowage. Held, that the shipowners were liable (z). 


is) Phttips V. Clark (1857), 2 C. B. N. S. 156, see per Willes, J. 
See also The Pearlmoor, (1W4) P. 286. 

(t) Czech V. General Steam Co. (1867), Li. E. 3 C. P. 14; Craig v. 

Delargy (1879), 6 Sc. Sess. Cases, 4th Ser. 1269; but see The Glen- 
darroch, (1894) P. 226. ' 

(u) The Nepoter (1869), Jj. B. 2 A. & E. 375; Thrift v. Youle (1877), 
2 C. P. B. 432. Ibis source of liability is often met by an exception 
of “contact with or smell or evaporation or taint from other goods 

or “ injurious effects from other goods^” 

(a:) The Nepoter (1869), L. B. 2 A. & E. 375. Case 3 shews that the 
exception did not cover the damage by leakage, even without 
accumulation. 

(y) Thrift v. Youle (1877), 2 C. P, B. 432, So “ rust ” only covers 
rust of the goods themselves, not damage done by contact with other 
rusty goods : Barrow v. Williams (1890), 7 T. B. *E. 37. 

(z) The Pearlmoor, (1904) P. 286. 
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Article 87. — Fire. 

By sect. 502 of tbe Merdiaixt SHppiifg Act, 1894 
a shipowner is not liahle for any loss of or damage to 
^oods by reason of fire on board (6), if the loss happens 
without his actual fault or privity. 

If a shipowner seeks to rely upon the protection of this 
section the onus is upon him to prove that the loss was 
without his fault or privity (c). 

If the shipowner is a corporation the fault or 
privity must be that of its managing authority {d) — i.e. 
the board of directors of a company (e), or the managing 
owner (/). 

The exemption under this section is not conditional 
upon the fulfilment of the implied warranty of sea- 
worthiness (g). Therefore proof that the fire was caused 
by unseaworthiness will not deprive the shipowner of the 
statutory protection, as it would deprive him of the 
benefit of an exception of fire in his bill of lading. 

A shipowner can contract himself out of the benefit of 
this section (h). Where therefore goods are shipped under 
a bill of lading which contains an exception of fire,^’ 
and which also contains an express or implied promise 
to be liable for loss due to unseaworthiness, the ship- 
owner has been held to have agreed to be liable for loss 
or damage from fire caused by unseaworthiness, and 
thereby to have waived the benefit of the section (i). 


(a) See Appendix III. p. 471. 

(b) “ Pamage by reason of fire ” inclndes damage by smoke and by 
■water nsed to p-at out fire : The Diamond, (1906) P. 282. 

(c) Lennard's Co. v. Asuitic Co./'(1915j A. 0. 706. Of. S. G. in. 
0. A., (1914) 1 K. B. at pp, 482, 488, 436. 

(d) “ Of the person who is really the directing mind and -will of the 
corporation, the very ego and centre of the personality of the corpora- 
tion,” per Haldane, Ij.G., Lenna^d's Co. v. Asiatic Co., (1916) A. 0. at 
p. 713. 

(e) Smitton v. Orient Co. (1907), 12 Com Gas. 270; cf. The Yarmouth 
(1909), P. 293. 

(/) Dennard's Co. v. Asiatic Co., (1916) A. C. 706. 

(g) Virginia, da. Co. v. Norfolk, dc. Co., (1912) 1 K. B. 229. 

(h) Gf. The ISatanita, (1897) A. C. 69. 

(i) Virginia, dc. Co. v, Norfolk, dc. Co., (1912) 1 K. B. 229. 
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But suck an agreement will only be inferred from some 
special undertaking in tke bill of lading to be liable for 
:fire caused by uitseawoi^tkiness : it will not be inferred 
merely from (a) tke insertion of as an excepted 

peril, and (b) tke existence of tke implied warranty of 
seawortkiness, in tke bill of lading (A*). 

An exception of "‘fire’’ is very commonly inserted in 
bills of lading. In view of tke provision of tke statute 
tkis is unnecessary (1), and in some cases, as will be 
seen, its insertion actually increases tke liabilities of tke 
skipowner. 

If a fire results from spontaneous combustion, due to 
tke dangerous condition of tke goods, of wkick tke skip- 
owner could not reasonably know, tke statute or tke 
exception fire ’’ will protect kim, but skippers of other 
goods damaged will kave tkeir remedy against tke 
skippers of tke dangerous goods (m). 

Fire caused by lightning will be an ‘‘ act of God.^’ 


Article 88 . — Barratry of Master or Mariners. 

Tkis exception covers any wilful act of wrong-doing 
by tke master or mariners against tke skip and goods 
without tke privity of tke skipowner, though with the 
intention of benefiting him. Barratry of tk© mariners 
includes any crime or fraud causing loss of or damage to 


{h) Ingram y. Services Maritimes, (1914) 1 K. B. 541. 

(l) The statute only deals with “ fire on board.” Cf. Morewood v, 
Polloh (1853), 1 B. & B. 743. Where a bill of lading covers goods 
elsewhere than on board (e.g., in craft, or on quay during transhipment) 
an exception of “fire” may be desirable to supplement the protection 
of the statute. The danger to the shipowner of inserting the exception 
(as shown by the Virginia Carolina, case {ubi supra)) rhay be avoided 
by adding a clause—” Nothing in this bill of lading shall be deemed in 
any way to limit or affect the operatign of sect. 502 of the Merchant 
Shipping Act, 1894.” 

(m) See ante, Article 31. Neither the exception “ fire on board,” nor 
the provision of sect. 502 of the Merchant Shipping Act, relieves the 
shipowner from the liability for general average contribution to the 
owner of goods damaged by water used in extinguishing a fire on board : 
Schmidt V. Royal Mail Co. (1876), 45 L, J. Q. B. 646; Greenshields v. 
Stephens, (1908) App. Gas. 431. 
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the goods, committed by them under such circumstances 
that they could not reasonably have been prevented by 
the owner or the master (n). 

Acts to the best of a man’s judgment, though 
erroneous, or through honest incompetence, or illegal 
acts done by the owner’s instructions, or acts whose 
comrnission has only been rendered possible by the 
owner’s negligence in appointing a drunken or incapable 
captain (o), will not come under the exception 

barratry ” (p). ” 

ITegligence, even amounting to reckless carelessness, 
will not constitute barratry; there must be an intention 
to injure the ship or goods (q). 

The following acts are barratrous : — 

Boring holes in a ship to scuttle it (?) ; illegal trading with 
the enemy, or smuggling (s) ; intentional breach of port rules 
so that the ship is forfeited or detained (t) ; intentional breach 
of blockade without owner’s authority (u) ; fraudulent 
deviations from course (x). 

The following acts are not barratrous : — 

Deviation, unless accompanied by fraud or crime (y); 


(n) Por the captain to deviate from his proper voyage for purpose? of 
his own profit may constitute barratry : Mmtz Decker i Co. v. Maritime 
Go. (1909), 15 Com. Ca^. 17. 

(o) See per Brett, L.J., 10 Q. B. D. at p. 532. 

(p) Arnould on Marine Insurance, sects. 838-857 ; Lord Hardwicke, 
in Lewen v. Suasso there cited; Lord Ellenborough , in Earle v. 
Rowcroft (1806), 8 Bast, at p. 139; Atkinson v. G, W. Insurance Co. 
(1872), 27 L. T. 103 (Am.). 

(q) Channell, J., Briscoe v. Powell (1905), 22 Times L. E. 128, at 
p. 130. The recklessness presumably may be so great as to be in itself 
evidence of intention. See the discussion of “ wilful misconduct ” in 
Border v. G. W. Railway, (1905) 2 K. B. 532, and in Smith v. G. W. 
Railway (1922), 1 A. 0. 178. 

(r) The Chasca (1875), L. E. 4 A. & E. 446 ; Imides v. Pender (1873), 
27 L. T. 244. 

(s) Earle v. Rowcroft (1806), 8 East, 126; Havelock v. Hancill (1789), 
3 T. E. 277; Pipon v. Cope (18p8), 1 Camp. 434, 

(t) Knight v. Cambridge, cited 8 East, 135; Robertson v. Ewer (1786), 
1 T. E. 127. 

(u) Goldschmidt v. Whitmore (1811), 3 Taunt. 506. 

(ic) Ross V. Hunter (1790), 4 T. E. 33; Mentz Decker d Go. v. Mari- 
time Go. (1909), 15 Com. Cas. 17. 

(y) Earle v. Rowcroft, vide supra; Phyn v. Royal Exchange Co. 
(1798), 7 T. E. 605. 
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failure to observe rules of navigation, without fraud, though 
such failure is by statute to be taken as wilful default (^); 
stowing goods on^deck, in spite of shipper’s remonstrance (a). 


Article 89 . — Negligence of the Master, Mariners, and 
other Serva7its of the Shipotvner (b), 

The tendency of the Courts is to construe this and 
similar exceptions strongly against the shipowner (a); 
they will not protect him from the consequences of his 
own personal negligence (d), as in negligently appointing 
a drunken or incompetent captain, or in negligently 
giying oixlers that no pilot should be employed (e). 

But where the master is himself owner or part owner, 
and is sued as such, the exception “ negligence of the 
master will protect him as to his negligence as master, 
though not as to his negligence as owner (/). 


(z) Grill V. General Colliery Co, (1866), L. E. 1 C. P. 600, at p. 610. 

(а) Atkinson v. G. W, Insurance Go. (Am.) (1872), *27 E. T. 103. 

(б) This exception assumes various forms. See Note 3 at the end of 
this article. 

(c) Price v. Union Lighterage Co., (1904) 1 K. B. 412 : The Pearl- 
moor, (1904) P. 286. Cf. footnote (k), supra, p. 96, and cases there 
cited. See also Note 2 at the end of this article. Cj. also Rosin, Sc. 
Co. V. Jacobs (1909), 14 Com. Gas. 78. In the last case the principle 
was recognised, but the decision reversed by the 0. A. and H. L. (14 
Com. Cas. 247, 15 Com. Cas. 111). So where a charter for live-stock 
excepted negligence and unseaworthiness in a general exceptions clause, 
and in another part it was provided that the ship should provide water 
for the cattle, it was held by Mathew, J., that the exceptions did not 
operate to excuse a failure to fulfil the positive agreement to provide 
water : ValUe v. Bucknall (1900), 16 T. E. E. 362. But an exception 
limiting liability beyond a certain amount may apply although tne loss 
is caused by negligence : Baxter's Co. v. Royal Mail Go., (1908) 2 
K. B. 626. 

(d) For a case where the shipowner was held personally liable for 
negligence, see City of Lincoln v. Smith, (1904) A. C. 250. For a case 
that failed, Anglo-Argentine Co. v. Westoll, (1904) A. 0. at p. 255. 
(Eeported also The Times, May 15, 1900.) 

(e) Per Brett, Ij.J., 10 Q. B. D. 632; Norman v. Binnington (1890), 
25 Q. B. D. at p. 477. See also Worms v. Storey (1855), 11 Ex. at 
p. 430 (repairs); Grill v. General Colliery Co. (1868), L. B. 1 G. F. 600; 
3 C. P. 476 at p. 481 (navigation); Laurie v. Douglas (1846), 15 M. & 
W. 746 (management of cargo) ; discussed in Notara v. Henderson 
(1872), L. E. 7 Q. B. at p. 236; and The Accomac (1890), 15 P. D 
at p. 211. 

(/) Westport Coal Co. v. Macphail, (1898) 2 Q. B. 130. 
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Tliis exception will not apply, unless clearly worded to 
that effect, to relieve the shipowner from the consequences 
of a breach of his implied undertaking (p) that the ship 
should be seaworthy at starting (h). 

Where an exception of negligence of the shipowner’s 
servants is clearly expressed, full effect will be given to 
it, so that even the most culpable recklessness on their 
part will not render him liable {i ) . 

Case 1. — Cargo was shipped under an exception, negligence or 
default of master or mariners or others performing their duties. 
Through careless stowage by master and crew the cargo was 
damaged. Eeld^ the exception freed the shipowner from 
liability (7^). Suhmitied, that it would not have done so, if the 
stowage had made the ship unseaworthy at starting (1). 

Case 2. — Sugar was shipped under an exception of loss from 
any act, neglect, or default of the pilot, master, or mariners in 
navigating the ship” . . . “ the captain, officers, and crew of 
the vessel in the transmission of the goods, as between the shipper 
and the ship, shall be considered the agents of the shipper.” The 
sugar was negligently stowed. Held, by Denman, J., that the 
damage did not occur “in navigating the ship”; by the Court 
of Appeal that the damage, resulting from the act of the steve- 
dore, was not within the exception (m). 


(g) Steel v. State Line Go. (1878), 3 App. C. 72; and Article 29. 

(h) See Article 29, supra. See also The Glenfruin (1885), 10 P. D. 
103; where, though “ accidents to machinery” were excepted in the bill 
of lading, loss caused by the breaking of a crankshah through a latent 
flaw, not discoverable by diligence on the part of the shipowner, was 
held not within the exception : Tatters all v. National Steam Ship Co. 
(1884), 12 Q. B, D. 297 ; and Leuw v. Dudgeon (1867), L. B. 3 C. P. 17, 
note; where cattle were shipped under a bill of lading containing the 
exception, “ the owners will not be liable for any loss arising from 
suffocation or other causes to cattle.” (jattle were lost through suffoca- 
tion, resulting from the ship’s capsizing through insufficient ballast 
being provided, through owner’s negligence. Held, that this prevented 

^the exception from applying. So an exception of “neglect ... of 
stevedores or servants ... in loading, stowing, or otherwise,” was held 
not to protect the shipowner where Sad stowage constituted unsea- 
worthiness : Ingram v. Services Maritimes, (1913) 1 K. B. 638. See 
also Paterson Zochonis v. Elder Dempster, (1923) 1 K. B. 420. But see 
The Thorsa, (1916) P. 257. 

{i) Briscoe v. Powell (1905), 22 Times L. B. 128. Of. The Torbryan, 
(1903), P. 35, 194. So in Marriott v. Yeoward, (1909) 2 K, B. 987, it 
was held that even felonious acts by a servant of the shipowner were 
covered by “ any act, neglect, or default, whatsoever” of servants, 

(k) See note (h), ante. 

(l) The Duero (1869), L. B. 2 A. & B. 393. 

(m) Hayn v. Culliford (1878), 3 G. P. D. 410; 4 C, P. D. 182. C/. 
The Ferro, (1893) P. 38, where the words were “ navigation or manage- 
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Case 3. — A ship was chartered to proceed to X., and there load 
sugar, the shipowners not to be responsible for any act, neglect, 
or default, whatsoever of their servants during the said voyage.'^ 
ljuring the loading one of the engineers negligently left open a 
valve, whereby water entered and damaged the cargo. Held, 
that '‘voyage” included the whole time during which the vessel 
was performing the contract contained in the charter, and that 
the exceptions exempted the shipowner from liability {n). 

Case 4. — Cargo was carried under an exception of “ an"y act, 
negligence, or default of master or crew in the navigation of the 
ship in the ordinary course of the voyage.’^ In discharging cargo 
in dock, through the removal of a bilge-pump, water entered the 
hold, and damaged the cargo. Held, by Butt, J., that the 
damage was caused by joint negligence of an engineer and shoi'e 
workmen, and was not within the exception; Held, by the C. A.^ 
that, assuming there was negligence of the crew, it was not in 
navigating the ship, or in the ordinary course of the voyage, and 
the exceptions did not apply (o). 

Case 5. — Cargo was carried under an exception of “ negligence 
or default of pilot, master, mariners, engineers, or other persons 
in the service of the ship, whether in navigating the ship or 
otherwise.” The goods were damaged while the ship was being 
loaded, by negligence of the shipowner’s men. Held, that the 
exception pmtected the shipowner from liability (p). 

Case 6. — A cargo was shipped under the exceptions, “ perils of 
the sea . . . and other accidents of navigation even when 
occasioned by the negligence of the master.” On the voyage 
a leak was caused by perils of the sea, through which water 
entered ; the master negligently omitted to stop the leak, whereby 
water continued to enter. Held, the exceptions freed the ship- 
owner from liability (g). 

Note 1 . — Onus of Proof . — If when loss or damage has 
occurred the goods-owner proves facts as to the cause of the 


ment,” aod the stevedore’s negligent stowage was held not to come 
within them on botli of the grounds taken in Hayn v. Culliford. The 
expression “ loss by negligence of servants ” has been held to protect the 
shipowner from, a claim by the cargo-owner, where the goods were by 
the negligence of his servants delivered to the wrong consignee : Smach 
man v. General Steam Co. (1907), 13 Com. Cas. 196. 

(n) The Carron Park (1890), 15 IP. B. 203. 

(o) The Accomac (1890), 15 P. B. 208; doubting Laurie v. Douglas 
(1^6), 15 M. & W. 746. For a Scotch decision on similar words, see 
Gilroy v. Price (1891), 18 Sc. Sess. C. 669. 

ip) Norman v. Binnington (1890), 25 Q. B. B. 475; see Baerselman 
y. Bailey, (1895), 2 Q. B. 301; wherei one passage at the end of the 
judgment in Norman v. Binnington is disapproved ; see also De Clermont 
V. General Steam Navigation Co. (1891), 7 T. L. B. 187, and Packwood 
V. Union Castle Co. (1903), 20 Times L. B. 59. 

iq) The Cressington, (1891) P. 152; so if the sea-water was negli- 
gently admitted to the wrong tank by the engineer : Blackburn v. 
Liverpool Co., (1902) 1 K. B. 290. 
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loss which are consistent with negligence on the part of the 
shipowner or his servants, but such evidence leaves it in 
doubt whether the actual cause of the lo|s or damage was 
such negligence, the onus is upon the shipowner to prove 
that the loss w^as not due to negligence (r). 

Note 2, — Upon the question whether general words do, or 
do not, protect a contractor from liability for negligence 
there 4iave been two lines of cases, — the railway cases and 
the ship cases. Unfortunately the one set has not always 
been sufficiently cited and considered in the argument and 
decision of the other set, with the result that there has been, 
if not an actual divergence of principle in the two, at any 
rate a consistency that; can only be supported by drawing a 
line that may well be invisible to the layman. This diver- 
gence was acutely realised and the line in all its fineness 
drawn in Travers v. Cooper (s). The result is that the 
words, ‘ ‘ not responsible for damage capable of being 
covered by insurance,’’ do not protect the shipowner from 
liability for negligence, while the words, “not responsible 
for damage, however caused, which is capable of being 
covered by insurance,”' do so protect him. The reason given 
is that the latter words direct attention to causation, and the 
former do not. 

Note 3. — The original form of this exception was “ loss or 
damage arising from collision or other accidents of navigation 
occasioned by default of the master or crew.” But 
“ default ” was held not to free the shipowner from actual 
negligence of his servants. It now takes various forms ; e,g. 
“ act, neglect, or default of the pilot, master, or mariners, 
or other servants of the shipowner ” ; engineers, stokers, and 
stevedores are sometimes expressly included ; and the 
exception sometimes also covers “ any person for whose 
conduct the owners would otherwise be responsible, whether 
on board this or any other vessel ” ; or “ on any other ship 
belonging to or chartered by the company” (i). The 
exception sometimes applies to “ navigation,” sometimes 
to “ navigation and management,” or “ navigation in the 
ordinary course of the voyage,*” or “ navigation or other- 
wise ” ; or “ providing, dispatching, or navigating the ship 
or otherwise ” ; or “ whether such neglect do occur before or 


(f) Travers v. Cooper, (1915) 1 K. B. 73; cf. L, N, W. R. v. Ashton, 
(1920) A. G. 84. Contrast Smith v. G. W. R,, (1922) 27 Com, Cas. 247, 

(s) (1915) 1 K. B. 73. Gf. Pyman v. Hull and Barnsley Co,, (1915) 
2 K. B. 729. 

(t) To meet Chartered Banh v. Netherlands Go. (1883), 10 Q. B. D 
521. 
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during the voyage, or at the port of discharge. ’ ’ This form 
of clause is frequently combined with the exception expressly 
negativing the im|)lied undertaking of seaworthiness (ti). It 
^metimes concludes, “ it being agreed that the captain, 
officers, and crew in transmission of the goods, as between 
shipper, owner, and consignee thereof, and shipowners, are 
to be considered servants of such shipper, owner, or con- 
signee.’’ The following clause has been used as com- 
promise, viz. “ strandings and collisions and all losses 
occasioned thereby are excepted, even when occasioned by 
negligence, default, or error in judgment of the pilot, master, 
or mariners and other servants of the shipowner, but nothing 
herein contained shall exempt the shipowner from liability 
to pay for damage to cargo caused by bad stowage, by 
improper or insufficient dunnage or ventilation, or by 
improper opening of valves, sluices, and ports.” 

Note 4. — Much discussion has taken place on the question 
whether the wurds ” navigation ” and ” voyage ” constantly 
found in this exception merely apply to the actual sailing of 
the ship from port to port, or are wider and cover all acts 
done in pursuance of the cargo-carrying adventure from the 
reception of the goods till their discharge; and also on the 
words ” navigation ” and ” management ” in section 3 of 
the Harter Act (x). The authorities are not in a very satis- 
factory condition. It seems that the exceptions in the 
contract of affreightment, unless otherwise worded, limit 
the shipowmer’s liability during the whole time in which he 
is in possession of the goods as carrier (y). Accordingly an 
exception of negligence ” during the voyage” w’as held by 
Sir J. Hannen to cover negligence during loading, and tc 
apply to the wffiole time during which the vessel was engaged 
in performing the contract contained in the charter {z), and 
an exception of “ damage in navigating the ship, or other- 
wise,” was held to cover damage done during loading (a). 
So also in club policies of insurance. In Good v. London 


{u) Vide ante, Note to Article 29. 

(£c) Appendix V. 

ly) Norman v. Binnington (1890), 25 Q. B. D. at p. 478; The Carroi 
Park (1890), 15 P. D. 203; per Wrigl^, J., in De Clermont v. Genera 
Steam Navigation Go. (1891), 7 T. L. E. at p. 188. 

(z) The Carr on Park, v. s. 

{a) Norman v. Binnington, v, s. Gf. The Glenochil, (1896), P. 10, ii 
•wMch an exception “ faults in management ” was held to cover puttini 
water into the ballast tanks while the cargo was being discharged 
without ascertaining that the pipes were in order. See also Blackhur'i 
V. Liverpool Co., (1902) 1 K. B. 290; and The Rodney, (1900) P. 112. 
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Mutual Association (h), leaving a sea-cock and bilge-cock 
open, whereby the water entered the hold, was held “ impro- 
per navigation” within the policy; Willei^, J., defining the 
phrase as ‘ ‘ something improperly done with the ship or paft 
of the ship in the course of the voyage.” Being asked 
arguendo whether bad stowage would be improper naviga- 
tion, Willes, J., said, ” Certainly, unless in a port where 
stevedores are employed,” the qualification being the point 
taken by the Court of Appeal in Hayn v. Culliford (o), while 
M. Smith, J., qualified this as ” bad stowage which affects 
the safe sailing of the ship.” In CarmichaeV s Case {d), a 
cargo of wheat was damaged through improper caulking of a 
cargo-port by the shipowner’s servants before the voyage 
commenced ; and it was held by the Court of Appeal that 
this was ” improper navigation ” within the policy. In 
Canada Shipping Co. v. British Shipowners' Association (a), 
a cargo of wheat was damaged by being stowed in a dirty 
hold, and this was held by the Court of Appeal not to be 
improper navigation. It hardly falls within the scope of 
this work to distinguish these cases on policies, and we are 
unable to do so. In The Accomac (/), where a pipe was left 
open through the joint negligence of the ship’s engineer and 
shore workmen repairing the ship, whereby water entered 
and damaged the cargo, the C. A., while holding that the 
joint negligence took the case out of the exception, were also 
inclined to hold that this was neither navigation ” nor 
“ in the ordinary course of the voyage,” and they doubted 
the decision in Laurie v. Douglas (g), where the capsizing 
of a ship while moored in dock was held a danger of naviga- 
tion. In The Ferro (h), Sir F. Jeune and Barnes, J., held 
under a bill of lading excepting “ damage from any act, 
neglect, or default of the pilot, master, or mariners in the 
navigation or management of the vessel”: (1) that the 


(h) (1871), L. E. 6 C. P. 563. In The Warkworth (1884) (9 P. B. 
20, 145), a negligent inspection of the steam- steering gear by an over- 
looker on shore, whereb^r the ship si^ered badly and did damage, was 
held “ improper navigation " within sect. 54 of the Merchant Shipping 
Act, 1862 (now re-enacted by sect. 503 of the Merchant Shipping Act, 
1894), which limits the owner’s liability, and Bowen, L.J., defined it 
as “ improper navigation by tfee owner of the ship or his agents, 
including using a ship which is not in a condition to be so employed.” 

(c) Hayn v. GtdUford (1878), 3 0. P. B. 410; 4 C. P. B. 182. 

(d) Carmichael v. Liverpool S.S. Association (1887), 19 Q. B. B. 242. 

(e) (1889), 23 Q. B. B. 342. 

(/) (1890), 15 P. B. 208. 

ig) (1846), 15 M. & W. 746. 

(h) (1893) P. 38. 
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stevedore’s negligence was not covered; (2) that, if it was, 
improper stowage was not “ navigation or management of 
the vessel.” The Southgate (fj, where water entered 
-through a valve impro]>eriy left open while the vessel was 
moored with cargo in her before starting, Barnes, J., seems 
to have thought that the accident was one of ” navigation, ” 
while he decided that it was clearly an ” accident of the 
sea and other waters ” ; and in The GUnochil (Tc), where the 
engineer, while the cargo was being discharged, pumped 
water into the ballast tank to secure stability, without 
inspecting the pipes, and the water through a broken pipe 
damaged the cargo, the Divisional Court held that this was 
in the ” management,” even if it was not in the naviga- 
tion ” of the vessel. Both in The Rodney {1), where the 
boatswain in trying to get water out of the forecastle by 
freeing a pipe with a rod broke the pipe so that water got 
to the cargo; and in Rowson v. Atlantic Transport Co. (m), 
where meat was damaged by the negligent working of 
refrigerating machinery, the casualty was held to be a 
“fault in management.” In The Renee Hyaffil (n) the 
master stayed in a port of call from his fear of German 
submarines or mines, and the cargo was damaged by the 
delay ; it is not surprising that the Court held that this was 
not “ a fault or error in navigation or management.” In 
Oivners of S.S. Lord v. Newsum (o) an error of the master 
in choosing the route he should pursue was held not to be 
negligence, default, or error in judgment “ in the manage- 
ment or navigation of the ship.” In Toyosaki v. Societe 
des Ajfreteurs (p) it was held that neglect by the master to 
give orders to keep steam up in port was not “ negligence, 
default, or error in judgment of the master in the manage- 
ment of the steamer.” It would seem that ” naviga- 
tion in the course of the voyage ” cannot be extended 
beyond the actual sailing of the ship (though it is submitted 
on the whole course of the authorities that the better view’ 
would have been to consider the w^ords as applicable to the 

i 

(i) (189a) P. 329. 

(k) (1896) P. 10. 

(Z)# (1900) P. 112. 

(m) (1903) 2 K. B. 666. Some of tl^ judges in treating it as a fault 
in management of the ship relied on the fact that the refrigerating 
machinery was used to cool the ship’s provisions as well as the cargo. 
It is had only cooled the cargo the decision would apparently have been 
otherwise. 

(n) (1916), 32 T. L, E. 660. 

(o) (1920), 1 K. B. 846. 

ip) (1922), 27 Com. Cas. 157. 
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whole adventure the shipowner undertakes, the management 
and conduct of his ship as a cargo-carrying, vessel) ; but that 
“ management,” and perhaps ” navigation ” by itself, will 
extend to the whole of such adventure. 

Note 5. — The exception, ” at mevchanCs risk/' in a 
clause for the benefit of the shipowner, has been held to 
cover any damage done by the negligence of the master or 
crew 'acting as agents of the shipowner, as in cases of 
improper jettison, or collision or stranding arising from 
negligence, but not to cover any damage done by master or 
crew acting in case of necessity as agents of the cargo- 
owner, as in a case of proper jettison, giving rise to a general 
average contribution (q). 


Article 89a. — Railway Companies — Carriage by Sea — 
Negligence. 

In previous editions of this book there has appeared in 
this Article an exposition of the position of English 
railway companies in regard to their power to insert an 
exception of negligence in bills of lading. That position 
was that railwaj^ companies incorporated before 1863 were 
as free as any other shipowner to insert such a clause, 
but railway companies incorporated after 1863 might not 
rely on such a clause unless (i) there was a special 
contract signed by the consignor, and (ii) a judge decided 
that the terms of the special contract were reasonable, — 
a provision that gave the opportunity for a mordant 
utterance by Bramwell, L.J. (r). 


{q) Burton v. English (1883), 12 Q. B. D. 218. In Wade v. Cocker- 
line (1904), 10 Com. Cas. 47, Kennedy, J., expressed the opinion that 
“ at charterer’s risk” would excuse the shipowner from a loss of deck 
cargo caused by negligent stowage. R was unnecessary to determine the 
point. See also The Forfarshire^ (1908) B. 339, where the' meaning 
of “at owner’s risk” was construed in the light of other stipulations. 

(f) ” Here is a contract made by a fishmonger and a. carrier of fish 
who know their business, and whether it is just and reasonable is to 
be settled by me who am neith^ fishmonger nor carrier, nor with any 
knowledge of their business ” ; M. S, S L. Co. v. Brown (1888), 8 A. C. 
at p. 716. The question of reasonableness was a matter solely for the 
judge to determine, and not a question of fact for the jury (0. W. R. 
Co. V. McCarthy (1887), 12 A. 0. 218, at pp. 229, 239), a decision 
which may be relevant on sect. 300 of the New Zealand “ Shipping 
and Seamen Act, 1908.” 
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Tills curious state of things arose from the existence 
of sect. 31 of the Railways Clauses Act of 1863 ( 5 ), wliick 
extended the proj^isions of sect. 7 of the Railway and 
Chiial Traffic Act, 1854 (t) to steam vessels and the traffic 
carried thereby; and from the accident that in 1888 
the Legislature, finding sect. 31 of the Act of 1863 and 
sect. 16 of the Regulation of Railways Act, 1868 to 
be in identical terms, and desiring to repeal one of them 
as unnecessary, repealed the wrong one (.r). 

By sect. 56 and Schedule 6 of the Railways Act^ 
1921 (y), sect. 31 of the Act of 1863 is repealed. The 
result is that all the railways are now in the position 
hitherto enjoyed by those incorporated before 1863, Le., 
as free as any other shipowner to issue a hill of lading in 
any terms, and the former contents of this Article are 
now obsolete. 

If a railway company charters a steamer, the position 
is the same as if the steamer belonged to the company (z). 

The Railways Act, 1921 (y), has also altered the law 
in regard to the effect of the Carriers Act, 1830 (5). 
Hitherto when a railway company carried partly by land 
and partly by sea it could rely on the statutory exceptions 
in that Act as regards the land carriage only (c). By 
sect. 56 and Schedule 6 of the Act of 1921 the Carriers 
Act, 1830, in its application to railway companies, is 
to be treated as containing an added clause 11 wffiereby 
'•'common carrier by land” is to include "common 
carrier by water,” and the Act is to apply to carriage by 
water in the same manner as it applies to carriage by 
land (d). 

($) 26 & 27 Viet. c. 92. 

it) 17 & 18 Viet. c. 31. 

(u) 31 & 32 Viet. c. 119. 

(ic) By sect. 59 of 51 & 52 Viet. c. 25. 

(y) 11 & 12 Greo. V. c. 55. 

(z) See sect. 12 of the Regulation oiPBailways Act, 1871 (34 dc 35 
Viet. c. 78). 

(h) 11 Geo. IV. & 1 Will. IV. c. 68. 

(c) See L. N. W, B, v. Ashton, (1920) A. C. 84. 

(d) The amount of ^10 in sect. 1 and sect. 2 of the Carriers Act, 
1880, is as regards the railway companies raised to £25, and the words 
about “ silks ” in sect. 1 are to be omitted. 


A. 


18 
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Anotlier statutory provision affecting railway com- 
panies carrying by sea may be noted, viz, sect. 14 of the 
Regulation of Railways Act, 1868 (c\ By that it is 
provided that where a company contracts by througR 
hooking to carry partly by land and partly by sea, it 
may limit its liability for certain excepted perils (/) by 
a notice displayed in the booking office and printed on 
the receipt or freight note. 

By sect. 54 (5) of the Railways Act, 1921 (g), where a 
railway company carries partly by land and partly by 
sea all the books, tables, and documents, which show 
their through rates are to contain all the rates charged 
for the sea traffic, and to state what proportion of a 
through rate applies to the conveyance by sea. 


Article 90. — Jettison, 

This exception will cover all claims made under the 
bill of lading and arising from the improper jettison of 
goods properly stowed; but will not cover claims arising 
out of the jettison of goods improperly stowed [h). 
Submitted, that it will not cover any claims for a 
general average contribution arising from proper jettison 
of goods {i). 


Article 91. — O'peration of Exceptions, 

Exceptions in the contract of affreightment, unless 
otherwise clearly worded, limit the shipowner’s liability 


(e) 31 & 32 Viet. c. 119. 

(/) Tlie act of God, King’s Siemies, fire, accidents from macMnery, 
boilers and steam, and all other perils of the sea, &o. 

(g) 11 & 12 Geo. V. c. 55, 

(h) Royal Exchange S, Go. v. Dixon (1886), 12 App. C. 11; Newall v. 
Royal Exchange Go. (1885), $3 W. It. 342, 868. See also Article 110. 

(t) On authority of Schmidt v. Royal Mail Go, (1876), 45 L. J. Q. B. 
646; Crooks Y. Allan (1879), 5 Q. B. D. 38. 
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during the whole time he is in possession of the goods 
as carrier, and therefore apply during the loading aiid 
discharging of ttie goods (7t). 

The arrival of the ship (Z), coupled with failure to 
deliver the goods, is primd facie evidence of breach of 
contract (m), and, probably, of negligence (7^), by the 
shipowner. The shipowner must shew that the cause 
of the loss was one of the excepted perils in the bill of 
lading, or that the goods were not shipped (o), in order 
to free himself {m). 

If he makes a iirimd facie ease to this efiect, the shipper 
mxist then disprove it (2;) by shewing that the real cause 
of the loss was something not covered by the exceptions, 
as, for instance, the negligence of the shipowner or his 
servants, where negligence is not one of the excepted 


(k) Norman v. Binnington (1890), 25 Q. B. D. 475 ; The Carron Park 
(1890), 15 P. B. 203; per Wright, J., in De Clermont v. General Steam 
Navigation Co. (1891), 7 T. L. K. 187 ; and see Note 4 to Article 89, 
p. 269, ante. 

(l) The non-arrival of the ship is not evidence of negligence at all : 
Boyson v. Wilson (1816), 1 Stark. 236. 

(m) The Xantho ^^86), 2 Times Jj. K. 704. Lord Herschell’s remarks 
in 12 App. C. at p. 512, were not approved by the C. A. in The Glen- 
darroch, (1894) P. 226. Where goods are delivered damaged, see, as to 
the burden of proof, Article 52. 

(n) See Bander's Leather Co. v. Royal Mail Co., (1908) 1 K. B. 796; 
2 E. B. 626. See also, as to onus of proof of negligence, Note 1 on 
p. 267. Proof of failure to deliver and nothing more does not establish 
“ wilfnl misconduct ” against the carrier: Smith v. G. W. E. (1922), 
27 Com. Cas. 247. 

( 0 ) Smith V. Bedouin Co., (1896) A. C. 70; Harrowing v. Katz (1894), 
10 Times B. E. 400 ; affirmed by H. L., November 26, 1895 (see note in 
(1896) A. C. at p, 73); Bennett v. Bacon (1897), 2 Com. Cases, 102 
(G* A.). In all these cases the shipowner could not produce any satis- 
factory evidence to displace the statement of shipment in the bill of 
lading; such evidence must shew not merely that the goods may not 
have been shipped, but that in fact they were not : (1896) A. C. at p. 79. 
It the bill of lading results from a tallj it will be difficult to displace 
it; otherwise if the tally was disputed: Hine v. Free (1897), 2 Com. 
Oases, 149. But the shipowner may discharge the onus on him by 
sufficient evidence that nothing has been lost or stolen, and that he has 
delivered ail that he received: Sanday v. Strath S.S. Go. (1920), 26 
Com. Cas. 163, 277. See also Article 20 supra. 

(p) As to the onus of proof, see The Northumbria, (1906) P. 292 ; 
L. N. W. B. V. Ashton, (1920) A. 0. 84. 
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perils (q), or -anseawortliiiiess (r), where unseaworthiness 
is not excepted, oi' that there has been a deviation (5) ; 
and unless he can prove one of these, the shipowner will 
be protected (t). 

Exceptions in the bill of lading will not affect the 
rights and liabilities of shipper and shipowner as to 
general average contributions (u), unless they are clearly 
intended to do so (^). 

Case 1. — Goods shipped under a bill of lading, excepting 
“ perils of the sea,’' were delivered damaged. The shippers sued, 
and the shipowners proved damage by sea-water through strand- 
ing. Held, that unless the shipper proved negligent navigation 
causing the stranding, the shipowner succeeded (y). 

Case 2. — Goods were shipped, “to be free from leakage or 
damage.” On discharge the goods were found damaged by oil. 
There was no oil in the cargo, but oil was used in the donkey- 
engine in an adjacent part of the ship. Held, that the exception 
did not relieve the owner from liability for the negligence of his 
servants, but threw the burden of proving such negligence on the 
shipper (z). 


iq) The Glendarroch, (1894), P. 226. Cf, The Pearlmoor, (1904), P. 
286, where an exception not liable for heating or for any other 
damage ” was held not to protect the shipowner against heating caused 
by negligent stowage. But where the bill of lading provides for a 
limitation of the amount of liability it may avail the shipowner in case 
of a loss due to negligence, but not in case of one due to unseaworthi- 
ness : Baxter's Leather Co. v. Boyal Mail Co., (1908) 2 K. B. 626. 

(f) See Article 29, and Article 79, Note 5, p. 243. 

(s) See Article 99, infra. 

(t) The Norway (1865), 3 Moore, P. d. JST. S. 245 : Muddle v. Stride 
(1840), 9 C. & P. 380; Czech v. General Steam Co. (1867), L. B. 3 
G. P, 14. See also Williams v. Dohbie (1884), 11 Sc. Sess, Cases,, 
4th Ser. 982; Cunningham v. Colvils (1888), 16 Sc. Sess. Cases, 4th Ser. 
295. 

(u) Schmidt v. Boyal Mail §.S. Go. (1876), 45 h. J. Q. B. 646; 
CfooJcs V. Allan (1879), 5 Q. B. D. 38. 

(a;) As in Walford v. Galindez (1897), 2 Com. Cases, 137. A clause 
negativing contribution is not uncommon in Italian and Greek charters. 

(y) The Glendarroch, (1894) P. 226. 

(z) Czech V. General Steam Go. (1867), L. E. 3 0. P. 14; Craig v. 
Delargy (1879), 6 Sc. Sess. Cases, 4th Ser. 1269. 
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Article 92 . — Who can ,nie for Failure to carry Goods 

safely. 

I. Ill tort, tliere can sue: — 

All wlio have any proprietary interest in tlie goods, 
wliether or not tliey are parties to tlie bill of lading. 

The consignee of goods will be deemed to bave such 
a property unless the contrary appear (a). 

The nominal shipper cannot sue in tort if he ships 
merely as agent for the real owner [h). 

II. In contract, there can sue: — 

(1) The shipper, unless he acted merely as agent for 
another, in wdiich case the principal can sue (c), 
the agent cannot (fb). 

(2) Any person to whom by indorsement and delivery 
of the hill of lading, or by indorsement followed 
by delivery of the goods, the absolute property in 
the goods has passed [d), 

(3) The consignee named in the bill of lading if the 
property has passed to him by such consign- 
ment (d). 


Article 93 . — Who can be sued (e) for Negligent Carriage 
of the Goods. 

I. The shipowner. — (1) In tort, if he is or was in pos- 
session of the goods by his agents, there being no charter 


(a) Coleman v. Lambert (1839), 5 M. & W, 502, at p. 505; Tronson 
V, Dent (1863), 8 Moore, P. C. 4J9. As to bailees, not liable over to 
tbeir bailor, eee The Winkfield, (1902) P. 42 : in which case it is very 
doubtful wiiether the alleged bailee had possession at all. 

(h) Moore v. Hoppers (1807), 2 B. & P. N. B. 411; sed cf. The 
Wink field, 

(c) Anderson v. Clark (1824), 2 Bin^. 20; Fragano v. Long (1826), 
4 B. & C. 219. 

(d) Bills of Lading Act, 1855, e. 3, and Article 75. Por cases before 
the Act on the ability of consignees to sue in contract, see Tronson v. 
Dent (1853), 8 Moore, P. C. 419; Sargent v. Morris (1820), 3 B. & A. 
277. 

(c) As to the Courts in which action can be brought, see Article 77, 
supra, and Section XIH. p. 436, infra. 
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amounting to a demise (/) ; (2) m corhtract, by any person 
with whom he has contracted, or by the assignees of such 
person. 

II. The charterer , — (1]^ In tort, if he is or was in 
possession of the goods, his charter amounting to a 
demise (/) ; (2) in contract, by any person with whom he 
has contracted, or the assignees of such person. 

III. The master . — (1) In tort, if he is or was in pos- 
session of the goods; (2) in contract, by any person to 
whom he has made himself personally liable on a 
contract (g). 

The shipper or person entitled to sue can sne either the 
master, or the owner or charterer, bnt not both. If he has 
obtained judgment against the master, he cannot further 
sue the owner or charterer for the same cause (h). 


if) See Article 2; and cf. Baumvoll v. Gilohrestf (1893) A. C. 8 . 

(g) But apparently the master, if sued on a bill of lading signed by 
himself merely as agent for charterers, cannot be sued in contract : see 
per Bigham, J., in Repetto v. Millars (1901), 6 Com. Cas. at p. 135. 
“ The master therefore could not be sued, and it follows as a consequence 
that he cannot sue.” 

(h) Priestly v. Fernie (I 860 ), 3 H. & C. 977; Leslie V. Wilson (1821), 
6 Moore, Ex. 415. 
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SECTION Til. 

The Peeformance of the Contract. — The Voyage, 

Article 94 , — Final Sailing (a). 

A VESSEL lias finally sailed wlieii slie lias left lier port of 
loading (or her last poi4 of call in the United King- 
dom) (b), ready for her voyage, with the purpose of 
proceeding on her voyage, and without anj^ intention of 
coming back (^o). 

The fact that she is towed and has no sail set, or that 
she is driven back into port by a storm, will not prevent 
her having “finally sailed’’ (c). But if her clearances 
are not on board, or she is not ready for sea, the fact that 
she has left the port will not constitute final sailing (d). 

The term port ” is to be taken in its business, 
popular, and commercial sense (e), and not in its legal 
definition for revenue or pilotage purposes (e). 


(a) Whether a vessel has “ finally sailed ” may be of importance as to 
the payment of “ advance freight.” See Case 1 infra. 

(b) “ Sailing ” in insurance cases, where there is a warranty to sail 
before a particular day, ha^ been held to be “ breaking ground,” i.e. 
leaving her moorings ready for sea, though not leaving port; see Parke, 

B. , in Roelandts v. Harmon (1854), 9 Ex. at p. 456; Arnonld, sects. 
647— -653. See also Mersey Mutual v. Poland (1910), 15 Com. Cas. 205, 

(c) Price v. Livingstone (1882), 9 Q. B. D. 679; Roelandts v. Harrison 
(1854), 9 Ex. 444; S.S. Garston v. Hickie (1885), 15 Q. B. D. 580; 
approved by Lord Watson in Huhter v. Northern Ins. Co. (1888), 13 
App. C, at p. 733; Lem, is Co. v. Ranh, (1906) 1 K, B. at pp, 619 et 
seq.; Hall Bros v. Paul (1914), 19 Com. Cas. 384. “Port” may 
mean a usual place of loading within a legal port ; Caffin v. Aldridge, 
(1895) 2 Q. B. 648 (G. A.); see als<;^ The Mary Thomas (1896), 12 
T. L. E. 511. 

(d) Thompson v. Gillespy (1886), 5 E. & B. 209; Hudson v, Bilton 
(1866), 6 E. & B. 565. 

(e) On the other hand, in Caffarini V. Walker (1876), 10 Ir. L. R. 

C. L. 250, and M*Intosh v. Sinclair (1877), 11 Ir. Eep. C. L. 466, 
the “ port of Hewry ” w^as taken in its legal and fiscal sense, and not 
as a geographical expression. On the distinction see also Nicholson v. 
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“ Port Charges ” include all charges a vessel has to 
pay before she leaves a port, and therefore light dues, 
where such are claimable (f), but tlfe term does npt 
include pilotage dues [g). 

Case 1. — A ship was chartered, the owners to receive one-third 
of the freight within eight days from final sailing from her 
last port in the United Kingdom/’ She was loaded at Penarth, 
and towed out eight miles, bringing her three miles into the 
Bristol Channel, outside the commercial, but inside the fi.scal port 
of Cardiff. She then cast anchor, owing to threatening weather. 
A storm arose, which drove her ashore within the commercial 
port of Cardiff. Held, that she had finally sailed from her last 
port, so as to entitle her owners to an advance of one-third of 
the freight Qi). 

Case 2. — A ship being loaded and cleared, came into the roads 
and cast anchor three miles from X. harbour, not intending to 
return. The shrouds and cables were not ready for sailing, bills 
of lading were not signed, and the mate was not on board. She 
was lost the same day, before the defi,ciencies were supplied. 
Held, she had not finally sailed (i). 


Article 95. — Master’s Authority on the Voyage. 

The master on a voyage occupies a double position : he 
has the duty on behalf of the shipowners, of doing what 
is necessary to carry out the contract (yt), and of taking 


Williams (1871), L. R. 6 Q. B. 632. In Nielsen v. Wait (1885), 14 
Q. B. B. 516, the “ port of G-loucester” seems to be taken as the legal 
or fiscal port; In S.S. Garston v. Hickie, vide supra, Brett, M.R., 
says, “ the port may extend beyond the place of loading and unloadings 
if the port authorities are exercising authority over ships within a 
certain space of water, and shipowners are submitting to that juris- 
diction, that is the strongest evidence that that space of water is accepted 
as the commercial port.” Cf. Goodhody v. Balfour (1899), 5 Com. 
Cases, 59, as to the port of Manchester. 

(/) Newman v. Lamport, (1896) 1 Q. B. 20. 

ig) Whittal v. Rahtkens (1907), 12 Com. Gas. 226. Cf. Societa 
Ungherese v. Hamburg 8. A. Ges. (1912), 17 Com. Gas. 216. As to 
** dock dues,” see The Katherine (1913), 30 T. L. R. 52. 

(h) Price v. Livingstone (1883), 9 Q. B. B. 679. In Roelandts v. 
Harrison, v. s., and S.S. Garston v. Hickie (1885), 15 Q. B. B. 580, the 
port was also the port of Cardiff, the ship in each case was ready to sail, 
and on her way to sea, but had not got outside the commercial port. 

(t) Thompson v. Gillespy (1855), 5 E. & B. 209; see also Hudson v. 
Bilion (1856), 6 E. & B. 565. 

(fc) The Turgot (1886), 11 P. B, 21; The Beeswing (1885), 63 L. T. 
654. 
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reasonable care of the goods entrusted to him, his first 
duty to the goods owner being to carry on the cargo safely 
in the same bottlm (Z), and he has also, if extraordinary 
steps are necessary, such as sale (m), borrowing money on 
bottomry (n), salyage agreements (o), transhipment (p)^ 
jettison (rj), deyiation or delay (r), the power to hind his 
owners, if such steps are shewn to be necessary, and if 
there was no possibility of conimxmication with his 
owners. 

He can also bind the charterer by his actions in doing 
what is necessary on the charterer’s part to carr^^ out the 
contract, but not beyond, unless by express instruc- 
tions (,<?). 

Thus the captain is the agent of the owners in providing 
those necessaries for the voyage which by the terms of the 
charter are to be paid for by the owners, or necessaries for 
the ship’s sailing where it is in the interest of the owners 
that the ship should sail (t) ; he is the agent of the charterers 
for providing those necessaries for the voyage which are by 
the charter to be paid for by the charterers, e,g, coal (u); but 
in this case he is agent of the shipowners to see that the 
steamer starts with a sufficient supply of coal and is thus 
seaworthy. 0/. Mclver v, Tate Steamers (x) and The 
Vortigern (y). 


(l) The Hamburg (1864), B. & L. 263, see p. 272 ; The Gratitudine 
(1801), 3 0. Boh. 240; Notara v. Henderson (1872), L. E. 7 Q. B. 226; 
Assicurazioni v. Bessie Morris S.S. Go., (1892) 2 Q. B. 652 (0- A.), et 
post, Article 101. 

(m) See Australasian Steam Navigation Co. v. Morse (1872), L. E. 4 
P. 0. 222; and Articles 102, 104. 

in) See The Karnak (1869), L. E. 2 P. C. 506, and Articles 106, 106, 
post. 

(o) The Renpor (1883), 8 P. B. 115, and Article 121. 

l p) The Soblomsten (1866), Ii. E- 1 A. & E. 293, and Article 103. 

l q) Burton v. English (1883), m Q. B. D. 218, and Article 107. 

(f) See Articles 99, 100. 

(s) The Turgot (1886), 11 P. D. 21; The Beeswing (1885), 53 E. %\ 
554. 

(t) Tbns where tbe ow’ners were to receive time freij^ht, and tbe ship 
was detained tbrough failure of tbe fharierers to supply coal as per 
charter, it was held that tbe master bad no authority to bind the owners 
by his orders for coal, as the owners gained nothing by expediting the 
sailing of the ship : The Turgot (1886), 11 P. B. 21. See also Citizens 
Bank v. Wend Un (1886), 2 Times L. E. 240. 

{u) The Beesunng (1885), 53 L. T. 554; Morgan v. Castlegate S.S. 
Co., (1893) A. G. 38. 

(x) (1903) 1 E, B. 362. (y) (1899) P. 140. 
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Til© duty of protecting tlie interests of the cargo owner 
may devolve upon the master, from his possession of the 
goods (z) ; in this case, if his action necessary, and 
there was no possibility of communication with the cargo 
owner, the action of the master will bind the cargo 
owner (a), as in salvage agreements (6), sale (c), borrow- 
ing money on respo7identia (d), transhipment (e), drying 
or conditioning goods (/), jettison (g), delay or devia- 
tion (h). The master is alwaj^s the appointed agent for 
the ship : he is in special cases of necessity the involun- 
tary agent for the cargo owner; but the foundation of 
his authority is the prospect (h) of benefit, direct or 
indirect, to the cargo owner. Thus he may sell part of 
the cargo to carry on the rest, but may not sell the whole 
cargo unless it cannot profitably be carried further. H© 
may not repair the ship at the sole expense of the cargo 
without reasonable prospect of benefit to such cargo, and 
such a prospect would not exist in the case of goods not 
injured by delay (i). 


Article 96. — Master^ s Authority, whence derived. 

The authority of the master, in the absence of express 
instructions, to deal with the ship and goods in a manner 
not consistent with the ordinary carrying out of the con- 


{z) Of. Hansen v. Dunn (1906), 11 Com. Cas. 100. 

(a) The Gratitudine (1801), 3 C. Bob. 240, and see Articles 96, 97, 98. 
(h) The Renpor (1883), 8 P. B. 115, and Article 121. 

(c) See Australasian Steam Navigation Co. v. Morse (1872), L. B. 4 
P. C, 222, and Articles 102, 104. also Sims v. M. R. Co.^ (1913) 

1 K. B. 103. 

(d) The Onward (1873), L. B. 4 A. & E. 38; Kleinwort v. Cassa 
Marittima (1877), 2 App. C. 156, and Articles 104—106. 

(e) The Sohlomsten (1866), E. B. 1 A. & E. 293, and Article 103. 

if) Article 101. ^ 

(g) Burton v. English (1888), 12 Q. B. B. 218, and Article 107. 

(h) The fact that the cargo ultimately derives no benefit is immaterial, 
if there was a reasonable prospect of it : Benson v. Chapman (1848), 

2 H. L, 0, 696, at p. 720. 

{%) The Onward, v. s., at pp. 67, 58; see also per Brett, M.B., and 
Bowen, L.J., in The Pontida (1884), 9 P. B. at p. 180; The Gratitudine 
(1801), 3 C. Bob. at pp. 257, 261. 



Arts. 96, 97] 


NECESSITY. 


^8B 


tract, as by selling the goods, throwing them overboard, 
or pledging them for advances of money, depends on two 
girciimstances : - 

1. The necessity for the action: (Art. 97). 

2. The impossibility of eommunicating with his prin- 
cipals, w’-hether goods-owners or shipowners: (Art. 9^8). 


A rticle 97 . — Necessi ty . 

Action will be neces.^arji if it is apparently the best 
course for a prudent man to take in the interests of the 
adventure (k). The mere fact that the master acts in 
good faith is not sufficient (Z). 

Thus, if money can be obtained from the shipowner's or 
cargo owner’s agent in the port, or raised on personal credit, 
the master will not be justified in binding the ship or cargo 
by a bottomry bond ; but there will be necessity for such a 
course of action if the carriage of the cargo cannot be com- 
pleted with profit to the cargo owner, without raising money 
on security of the cargo (m). 

So, also, if damaged wool can either be sold as it is, or can 
be dried, repacked, and sent on, but at a cost to the owner 
clearly exceeding any possible value of it when so treated, 
the commercial necessity for the sale will arise; but if the 
goods can be carried on and delivered in a merchantable 
state, though damaged, the master will not be justified in 
selling (r^). 

Where such a necessity of dealing with the cargo arises, 
the captain in dealing with the cargo acts as the agent of the 
cargo owner (o); if no such necessity exists (p), or if the 
necessity arises from wrongful acts or omissions on the part 


(k) The Onward, L. E. 4 A. & E. 38, at p. 68; Atlantic Insurance Co. 
V. Hath (1880), L. E. 16 Ch. D. 474, at p, 481. Cf. Phelps, James d 
Co. Y. mu, (1891) 1 Q. B. 606. 

(l) Tronson v. Deni (1863), 8 Moore, P. C. at p. 448 et seq. ; the 
owner may be liable for an erroneous, though bond fide., tLse of the 
master’s discretion; Embank v. Nutting (1849), 7 C. B. 797. 

{m>) The Onward, ride supra. 

(n) Articles 102 — 104. 

(o) Burton Y. English (1883), 12 Q. B. B. 218. 

(p) As in the case of improper jettison or sale. 
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of the shipowner (g), or if the captain professes to act for the 
shipowner (r), he will be treated as the agent of the ship- 
owner (s). 


Article 98 . — CoTivimmication xcith Owners. 

The master, before dealing wdtli the cargo in a manner 
not contemplated in the contract must, if possible (t), 
communicate -with the owners of the cargo as to w’-hat 
shoxild be done. For the master^ s authority to bind the 
cargo owners rests upon the fact that the circumstances 
require immediate action in the interests of the cargo, 
and that nobody but the master can decide what shall be 
done in time to take such immediate action. If the 
cargo owners can be communicated with and can give 
directions in time, the necessity for the master’s action 
does not arise (w). 

The possibility of communication must be estimated 
by consideration of the facts rendering immediate action 
necessary, the distance of the master from the cargo 
owners, and his means of communicating with them, the 
cost and risk incidental to the delay resulting from the 


(q) As in the case of jettison resnlting from improper stowage on deck : 
N email v. Roy at Exchange S. Go. (1885), 3S W. R. 342 , 868. 

(f) As in cases of transhipment, in which the captain does not abandon 
the shipowner's voyage and forward the goods in the interests of the 
cargo owner, but continues the voyage in another ship in the interests of 
the shipowner and to earn freight for him. Cf. Hansen v. Dimn (1906), 
11 Com. Cas. 100. 

{s) Newall v. Royal Exchange S. Co., vide supra. 

{t) Such communication is practically impossible in the cases of 
jettison and salvage agreements at sea. 

(u) The Hamburg (1863), 2 Moore, P. C. N. S. at p. 323, explaining 
The Bonaparte (1853), 8 Moore, P. C. 459. For the G-erman law, see 
The August, (1891) P. 328- The above passage deals with the question 
of action to be taken by the capifStin in the interests of the cargo and as 
agent for the cargo owners. But where the captain is dealing with the 
cargo in the interests of the shipowner {e.g., where the ship has been 
damaged and it is a question whether to repair her and complete the 
voyage), the absence of instructions from the cargo owners will not 
absolve the shipowner from liability for neglect causing damage to the 
cargo while his own course of action is being considered. See Hansen 
V. Htmn (1906), 11 Com. Cas. 100. 
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attempt to make such communication, and the prokahiiity 
of failure after every exertion has been made (^). 

^ The necessity ^ov communication with cargo owners 
will be much lessened in cases where the action of the 
master primarily affects the ship, as in repairs oi the 
ship, or deviations by necessity, causing delay, or where, 
the ship being a general one, there are many owners of 
cargo (y). 

Such communication need only be made where an 
answer can be obtained from the cargo owners, or there 
is reasonable expectation that it can be obtained, before 
it becomes necessary to take action. If there are reason- 
able grounds for such an expectation, the master shoxild 
use every means in his power to obtain such an answer. 
He is bound to employ the telegraph where it can be 
usefully employed, but the state and management of the 
particular telegraph, and the probability of correct trans- 
mission of messages by it, are all to be considered (z). 

The information furnished must be full, and must 
include a statement of any measure, such as sale, raising 
money on bottomry, etc., which the master proposes to 
take (^). 

If the master communicates and receives instructions^ 
he is hound to follow them, if consistent with his duty to 
the shipowner; if he communicates and receives no 
instructions he may take such action as appears neces- 
sary (h ) ; if he can commnnicate and does not do so, he 


(x) The Karnak (1869), L. B. 2,P. C. at p. 513; The Onward (1878)^ 
li. B. 4 A. & B. 38. 

(y) Phelps t James Go. v. Hilly (1891) 1 Q. B. 6()5. If tBis case 
lays down that it is never necessary to communicate with cargo owners 
where steps are to be taken, affecting their cargo, and inconsistent -with 
the contract, it is snbmitted it goes far. The authorities in this 
article do not seem to have been cited to the Court. 

(a?) Australasian Steam Navigation Co. v. Morse (1872), Ij. R. 4 
P. C. 222. 

(a) The Onward (1873), Ij. B. 4 A. & B. 38; Kleinwort v. Cassa 
Marittima (1877), 2 App. C. 156. 

(h) The Karnak (1869), L. B. 2 P. C. 506. 
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cannot justifiably take any action on behalf of the cargo 
owners (c). 

Case 1. — A vessel belonging to Hamburg, during her voyage 
from South America to London with a cargo belonging to English 
owners, but not perishable, put into St Thomas to repair. Mails 
left St. Thomas for London every fortnight, taking fourteen days 
on the journey. The master made no attempt to communicate 
with the consignees, but three months after arrival gave a 
bottomry bond on ship, freight and cargo for the cost of repairs.* 
Heldj that the bond was invalid against the cargo owners, as the 
master had not consulted them, though he had reasonable oppor- 
tunities of so doing (c). 

Case 2. — A timber-laden vessel bound to England put into the 
Mauritius for repairs on June 11. The master placed the ship in 
the hands of Messrs. B., who, without attempting to raise money 
on the personal credit of the shipowners, proposed a bottomry 
bond on ship, freight and cargo. On July 29, the master com- 
municated this proposal to the shipowners, and communicated the 
need of repairs, but not the bottomry, to the cargo owners,* who 
did not hear of the proposal till September 8, too late to prevent 
the proposal being carried into efect. Held, the bond was invalid 
against the cargo, both because there was no necessity for it, the 
cargo not being a perishable one, and because the master had 
failed to communicate with the cargo owners (d). 

Case 3. — Wool was shipped from X. to Z. Forty-five miles 
from X. the ship was wrecked, the cargo transhipped and brought 
back to X. It was there found damaged by transhipment, dirty 
and wet, and it began to heat. Lloyd’s agent, on Saturday,. 
December 23, advised an immediate sale, which was fixed for 
Tuesday, December 26. There were twenty-three owners of the 
wool, most of them at Z., 900 miles from X. ; no letter could reach 
them in time; there was a telegraph, but owing to the interven- 
tion of Sunday and Christmas Day, and the mercantile habits of 
Z., the jury found communication by telegraph impossible. Held, 
a case was made out entitling the master to sell (e). 

Case 4. — Tin plates were shipped from Swansea to New York ; 
after leaving Swansea, the ship was forced by bad weather to put 
into Queenstown, ship and cargo being damaged. There were 
sixty cargo owners. The master communicated with the ship- 
owner, but not with the cargo owners, and received instruction to 
proceed to Bristol to repair. On reaching Bristol she was sunk 
in a collision. Held, that the fact that the master put back 


{c) The Hamburg (1863), 2 M(5ore, P. C. N. S. 289. See also Springer 
V. G. W. B. (1920), 4 LI. L. Bep. 211; and Sims v. M. R. Co. (1913), 
1 K, B. 103. 

(d) The Onward, v. s. 

le) Australasian Steam Navigation Co. v. Morse (1872), L. E. 4 P. C. 
222. Contrast Acatos v. Bums (1878), 3 Ex. B. 282, where communi- 
cation might have been made to the cargo owners. 
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without communicating with the cargo owners did not in itself 
render the shipowner liable for the deviation (/). 


Article 99. — Master’s Duty to proceed without Deviation. 

In tlie absence of express stipulation to the contrary 
the owner of a vessel, whether a general ship or chartered 
for a special voyage, impliedly undertakes to proceed in 
that ship (g) without unnecessary (/?.) deviation in the 
usual and cixstomary manner (i). 

Deviation necessary to save life will be allowed to the 
shipowner; deviation only necessary to save the property 
of others will not be allowed {k). 

To tow^ another vessel even in the course of the char- 
tered voyage will constitute a deviation ; to communicate 
with a ship in distress will not, as the distress may involve 
danger to life (1), 

Delay in performing the chai’tered voyage may con- 
stitute a deviation (ni), just as delay in carrying out the 
insured voyage may constitute a deviation under an 
insurance policy {n). 


(/) Phelps, James d Co. v. Hill, (1891) 1 Q. B. 605. See note {y'U 
supra. 

(g) Balian v. Joly Victoria (1890), 6 T. L. B. 345 (C. A.). 

(h) See post, Article 100. 

(i) Leduc v. Ward (1888), 20 Q. B. D. 475; Davis v. Garrett (1830), 
6 Bing. 716; Scaramanga v. Stamp (1880), 5 0. P. D. 295 (C. A.). 
See also Max v, Roberts (1810), 12 East, 89; Ellis v. Turner (1800), 
6 T. B. 431. On the implied undertakings in the contract of affreight- 
ment, see Articles 28 — 30. 

(k) Scaramanga v. Stamp, vide supra. 

(l) Scaramanga v. Stamp, vide supra. 

(m) Taking a ship in tow “ has been held to be equivalent to a 
deviation, and rightly so, seeing 4hat the effect ... is necessarily to 
retard the progress of the towing vessel, and thereby to prolong the risk 
of the voyage.” Per Gockbnrn, C.J., Scaramanga v. Stamp (1880), 
5 C. P. D. at p. 299. Cf. The Rdnie Hyaffil (1915), 32 T. L. B. 83, 
660; and see Article 100. 

(n) Mar. Ins. Act, 1906, sects. 48, 49,^0/. the remarks of Bowen, Ij.J., 
in Margetson v. Glynn (1892), 1 Q. B. at p. 343, and of Channell, J., 
in Thortey v. Orchis Co. (1907), 1 K. B. at p. 245 as to the relation 
of deviation under charterparty and insurance policy. And cf. Parker 
V. James (1814), 4 Gamp. 112, and Peel v. Price (1816), 4 Camp. 243. 
“ Unseaworthiness ” has a different effect under the two contracts. If 
there were a voyage policy on the cargo involved in Kish v. Taylor 
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The effect of deviation is to displace tke special con- 
tract of tlie cliarterparty or bill of lading, together with 
all exceptions therein (o). The shipowner will, therefore, 
be liable to the charterer or cargo owner for an3^ loss dr 
damage which the goods sustain, unless he can shew (i.) 
that the loss or damage was occasioned either by the act 
of G 5 d, or by the King’s enemies, or by inherent vice of 
the goods, and (ii.) that the said loss or damage must 
equally have occurred even if there had been no devia- 
tion (2^). And it is immaterial whether the loss or 
damage arises before, or dnring, the deviation, or after 
it has ceased {q). 

The effect of deviation, and of the consequent displace- 
ment of the contract of carriage, upon the shipowner’s 
right to freight, has not been considered. Probably the 
contractual right to freight disappears. But if the 
goods, despite the deviation, are carried in safety to their 


(1912), A. C. 604, the deviation would have been excusable under sect. 
49 of the Mar. Ins. Act, but the policy would have been avoided under 
sects. 33 and 39. With which, as regards the charterparty, contrast 
The Europa (1908), P. 84. 

( 0 ) Morrison v. Shaw Savill, (1916), 2 Z. B. 783, in which the earlier 
cases are discussed, e.g.^ Davis v. Garrett, vide supra; The Dunbeth, 
(1897), P. 133; Balian v. Joly Victoria (1890), 6 T. L. E. 345; Joseph 
Thorley v. Orchis Co., (1907) 1 K. B. 660; Internationale Guano, dc. v. 
Macandrew, (1909) 2 K. B. 360; and contrast The Europa, (1908) P. 84. 

(p) J.e., the shipowner will have the benefit of the common law 
exceptions of a common carrier, if he can shew that loss by one of those 
excepted causes was not, and could not have been, occasioned by the 
deviation ; Morrison v. Shaw Savill, (1916) 2 K. B. 783 ; Lilley v. 
Doubleday (1881), 7 Q. B. B. 510. In Morrison V. Shaw Savill only the 
second of the propositions in the text above is insisted on as necessary ; 
but the cause of loss in question was admittedly the King’s enemies. 
Theoretically, it is submitted, the shipowner must also prove the first 
proposition. Practically, proof of the second proposition is hardly possible 
as regards any cause of loss except inherent vice of the goods. 

(g) Pickford, J., in Internationale, dc., v. Macandrew, (1909) 2 E. B. 
360, commenting on Joseph Thorley v. Orchis Co., (1907) 1 K. B. 660, 
suggests that this is not correct as regards loss or damage occurring on 
the voyage before the deviation takes place. But in that case Pickford, J., 
was dealing with damage arising from inherent vice of the goods. And 
his decision can be supported on the ground that the shipowner proved 
(i.) loss by inherent vice, and (h.) that this loss must have occurred even 
if there had been no deviation. In the case of loss by an exception in 
the bill of lading {e.g. sea-perils) occurring before the deviation, the 
shipowner, it is submitted, would not be entitled to rely on the excep- 
tion. The deviation has displaced and destroyed his special contract. 
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destination and are there accepted by tlie consignee under 
tlie bill of lading, there would be imjdiedly a fresh agree- 
ment by him to p|y freight, or a claim by the shipowner 
on a cjuantum meruit (r). Theoretically, if freights had 
gone down, perhaps the shipowner could only claim the 
market rate and not the contract rate of freight. 

Deviation rendered necessary by a breach of the war- 
ranty of seaworthiness is^a permissible deviation, in the 
sense that such deviation does not displace the contract of 
carriage and deprive the shipowner of the benefit of its 
terms (,s*) ; but on the ground of the breach of the 

warranty the shipowner may under such circumstances 
be deprived of any right to claim contribution in general 
average in respect of the expenses at the port of refuge to 
which he deviates (t). 

See also xVrticle 50 as to the shipowuier’s right to land 
cargo temporarily at a second port of loading. 

Noie . — Express stipulations limiting this implied contract 
are now usually introduced into charters and bills of lading, 

With liberty to call at any ports in any order, to sail 
without pilots, and to tow and assist vessels in distress, and 
to deviate for the purpose of saving life or property/’ 

Such a clause ^allows the shipowner to take on board cargo 
at the port of call, unless he has already contracted for the 
whole reach of the ship (u), but not to go out of the course 
of the original voyage to discharge such cargo {x). 

And liberty to tow and assist vessels in all situations/' 
This latter clause will protect a ship in towing off a stranded 
vessel, though no life is in danger, and though the vessel 
towing is wrecked and her cargo lost (y); and though the 
towage delays the chartered adventure, if it does not 
frustrate its commercial objecit (z). 


(r) Query if this could amount to the contract rate of freight if the 
goods were delivered damaged 

is) Kish V. Taylor. (1912) A. G. 604. 

(t) Strang v. Scott (1889), 14 A. C. 601; see Kish v. Taylor (ubi 
supra) ^ at pp. 619, 620. 

(u) Caffin V, Aldridge, (1895) 2 Q. B. 648 (C. A.). 

(x) The Dunbeth, (1897) P. 133. 

(y) Stuart v. British and African Navigation Co. (1875), 32 L. T. 257. 

(z) Potter v. Burrell, (1897) 1 Q. B. 97, 


A. 


19 
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Ail these clauses must be construed in the light of the 
commercial adventure undertaken by the shipowner. Thus 
a clause giving leave to call at any ports/’ will only allow 
the shipowner to call at ports which wfil be passed in ijae 
ordinary course of the named voyage in their geographical 
order (a); the words in any order,” will allow the ship- 
owner to depart from geographical order (b ) ; but even when 
thefe are general words giving liberty to call at ports outside 
the geographical voyage, these ^will be cut down, by the 
special description of the voyage undertaken, to ports on the 
course of that voyage (h). What, however, is the voyage 
must be determined in the light of commercial custom as 
well as by considerations of geography (c). 

Whether any particular port is an intermediate port,’' 
within the meaning of a general liberty to call at inter- 
mediate ports, is a question of fact in each case, to be 
decided upon consideration of all the circumstances, — e.g. 
the class and size of the ship, the nature of the voyage, the 
usual and customary course, the usual and customary ports 
of call, and the nature and position of the port in 
question (d). 

A clause in bills of lading is not uncommon to this effect : 

With liberty to carry the goods or any part of them beyond 
their port of destination, and to tranship, land, and store 
them either on shore or afloat, and reship and forward them 
at the shipowner’s exp-e^se but at merchant’s risk ” (e). 


(a) Leduc v. Ward (1888), 20 Q. B. D. 476; Glynn v. Margetson, 
(1893) A. C. 351; White v. Granada S.S. Co. (1896), 13 T. L. B. 1. 

(b) Glynn v. Margetson, (1893) A. C. 361 ; see also Evans v. Cunard 
Go. (1902), 18 Times L. R. 374. The words of sach a clause may, 
however, be wide enough to entitle the shipowner even to alter the 
named destination of the ship, and (by virtue of a clause giving liberty 
to tranship) to forward the goods by another ship from the new destina- 
tion : Hadji Ali Akhar v. Anglo-Arahian, dc. Co. (1906), 11 Com. 
Gas. 219, 

(c) Evans v. Cunard Go. (1902), 18 Times L. B. 374, where the goods 
were shipped from Bari in Italy to Liverpool with a widely worded 
deviation clause, and on evidence -^f the business practice as to ship- 
ments from Bari, it was held that proceeding vid Constantinople was not 
beyond the liberty given by the bill of lading. 

(d) Morrison v. Shaw Savill^ (1916) 2 K. B. 783. See especially 
Swinfen Bady, L.I., at p. 796. See also Attorney -General v. Smith 
(1918), 34 T. L. B. 666. 

(e) Held, that when the ship carrying the goods has arrived at her 
port of destination the owner is not entitled, under this clause, to refuse 
delivery, and to carry them on to another port and thence ship them 
back : Sargant v. East Asiatic Go. (1916), 21 Com. Cas. 344. Held^ on 
a slight variation of the facts, that the shipowner was so entitled ; 
Broken Hill Co. v. P. d 0. Go., (1917) 1 K. B. 688, 
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Case 1. — A ship was chartered to convey lime from X. to Z. 
She unnecessarily deviated from the usual course, and during 
such deviation the lime suffered damage by rain. Held, that the 
charterer was entit^d to recover such damage from the ship- 
owner (/). 

Case 2. — A ship -was chartered to proceed from X. to Z. ; on 
her voyage she went to the assistance of a vessel in distress ^ and 
agreed to tow her to Y. (out of her course) ; while thus towing she 
was wrecked. The jury found the deviation not reasonably 
necessary to save life, but reasonably necessary to save property. 
Held, that such a deviation was unjustifiable, and that the cargo 
owners could recover against the shipowner (g). 

Case 3. — Oranges were shipped at Malaga, under a bill of 
lading, stating shipment on board a steamer, “now lying in the 
port of M., bound for Liverpool with liberty to proceed to and 
stay at any port or ports in any rotation in the Mediterranean, 
Levant, Black Sea, or Adriatic, or on the coasts of ... Spain 
. . . for the purpose of delivering coals, cargo, or passengers, or 
any other purpose whatever.” The steamer on leaving Malaga, 
proceeded to B., a port two days off in the oppjosite direction to 
L., where she loaded cargo and then returned and proceeded to L. 
By reason of this delay, the oranges were rotten on arrival at L. 
Held, that the general words must be limited by the specified 
voyage, and only allowed the ship to call at ports fairly and 
substantially in the ordinary course of the voyage, and that they 
did not justify the actual deviation (/i). 

Case 4. — Goods were shipped under a bill of lading, vs^hich 
contained an exception of negligence of stevedores in discharging 
the ship. The ship deviated from the voyage described in the 
bill of lading. The cargo was damaged by the negligence of the 
stevedores in discharging the cargo. Held, that the deviation 
deprived the shipowner of the benefit of the exception, and he 
was liable for the damage (i). 

Case 5. — Cargo of a perishable nature was shipped under a bill 
of lading giving leave to call at ports A. and B., and with various 
exceptions. The ship was unduly delayed at A. and B., but not 
by reason of any failure of the shipowner to use reasonable 
dispatch. After leaving B., the ship deviated from the voyage 
expressed in the bill of lading, and spent six days on such devia- 


(/) Davis V. Garrett (1B30), 0 Bmg. 716. Of. Leduc v. Ward (1888), 
m Q. B. D. 475; The Dunbeth, (1897) P. 133; and Balian v. Joly 
Victoria (1890), 6 T. L. K. 346. 

(g) Scaramanga v. Stamp (1880), 5 C. P. B. 295. 

(h) Glynn v. Margetson, (1893) A. Q. 361. This wor the case of a 
tramp steamer, and 'a printed form of nil] of lading, giving extensive 
liberties to deviate, had been used with the words “ bound for Liver- 
pool ” inserted in writing. Cf. Bray, J., in Sutro v. Heilhut Symons 
S Go., (1917) 2 K. B. at p. 367. In the case of a regular liner, with 
the whole bill of lading in print, other considerations might arise. Cf. 
Hadji AU Akbar v. Anglo-Arahian Co., (1906) 11 Com. Cas. 219. 

(i) Joseph Thorley v. Orchis Co., (1907) 1 L. B. 660. 
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tion. The cargo was damaged by the delays at A. and B., an(| 
during the deviation. Held, that the shipowner was liable for 
so much of the damage as was caused by the delay due to the 
deviation (h), ^ ^ 

Case 6. — Cargo of H. was shipped in New Zealand on a liner 
for carriage to London. The bill of lading contained a general 
liberty to call at intermediate ports. The ship left the usual 
track to London in order to land other cargo at Havre. When 
approaching Havre the vessel was torpedoed by a German sub- 
marine, and H.’s cargo was lost. ^Held, (i.) that there was a 
deviation, Havre not being an intermediate port within the 
liberty, and (ii.) that, as the shipowner could not prove that the 
cargo must have been lost by King’s enemies if there had been 
no deviation, he was liable to pay damages for the loss (1). 


Article 100. — Master^ s Authority to delay and demate in 
Cases of Necessity. 

If a master receives a credible information that if he 
continues in the direct course of his voyage his ship or its- 
cargo will be exposed to some imminent peril, as by 
hostile capture, pirates, icebergs, or other dangers of 
navigation, or where ship or cargo have been damaged 
and repairs or re-conditioning are necessary (m), he will 
be justified in reasonable delay to ascertain the nature of 
the danger, and reasonable delay or deviation to avoid 
or repair {m) it, or to consult his owners, if communica- 
tion with them is possible (n). It is not necessary that 


(fe) Internationale Guano dc. v. MacandreWf (1909) 2 K. B. 360. 

(Z) Morrison v. Shaw Savillj (1916) 2 K. B. 783. 

(m) Cf. Phelps, James d Co. v. Bill, (1891) 1 Q. B. 605. It would 
seem from this case, that where the ship is a general ship, and therefore 
there are many owners of cargo, it will rarely, if ever, be necessary to 
communicate with them for anthority to delay, or deviate, even if one 
of the objects of such action is reconditioning of cargo : sed qur^re ; and 
see Article 98, ante, note (y), p. 286. 

(n) The Teutonia (1872), L. B. 4 P. C. 171, at p. 179; Nobel v. 
Jenkins, (1896) 2 Q. B. Sm; The San Boman (1873), L. E. 6 P. C. 
301; The Wilhelm Schmidt (1871), 25 L. T, 34; The Express (1872), 
L. B. 3 A. & E. 697 ; The Heinrich (1871), L. B. 3 A. & E. 424; Pole 
V. Cetcovitch (1860), 9 0. B. N. S. 430. Where the danger was fore- 
seen by the shipowner, who after consideration gave his master 'orders 
to pnrsne a certain course, the master had no power to deviate from 
that course in consequence of that danger : The Roebuck (1874), 31 
L. T. 274. 
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tlie danger slionld be common to ship and cargo : it will 
be sufficient if it affects either of them (o). 

,If the master dlelays or deviates tiii reasonably, or to a 
greater extent than a prudent man under the circum- 
stances would adopt, the cargo owner’s position depends 
on whether the delay is so unreasonable as to put an, end 
to the contract from a commercial point of view. If it 
is, he will be justified in requiring bis goods at the port 
of delay without payment of any freight (p) ; if it is 
unreasonable, but not so much so as from a commercial 
point of view to put an end to tbe contract, his remedy 
will be an action for damages {(j). 

If the delay or deviation is reasonable, ibe charterer 
cannot require the goods short of the port of destination, 
without the payment of full freight (r). 

Cane 1. — A Prussian ship with a contraband cargo was chartered 
from X. to an English port for orders ; thence to any safe port in 
England or the continent between Havre and Ilamburg ; she 
received orders to proceed to Dunkirk, and had arrived off that 
port on June 16, when she was informed that war had broken out 
between France and Prussia. The captain sailed to the Downs to 
inquire, and anchored there on June 17 (Sunday) ; on the 18th, 
the shipowner ordered him not to go into Dunkirk ; on the 19th 
he put iiito Dover, and there was informed that war between 
France and Prussia, imminent from the 10th of June, had been 
declared on the 19th. Held, that putting back to the Downs to 
obtain information and the delay on the 19th were Justifiable, and 
that the goods owners could not obtain their goods at Dover 
wihout payment of full freight ( 5 ). 


( 0 ) The Teutonia, vide supra. 

(p) See, how’ever, The Patria (1871), L. R. 8 A. & E. 436, at p. 464, 
on which see note (t), post, contra, see Caste! v. Trechman (1884), 1 
C. & E. 276. 

(g) See Articles 28, 30, and see^ Article 99 as to the nature of his 
claim for damages, 

(f) The Teutonia, tide post. 

is) The Teutonia (1872), L. R. 4 P. C. 171. The San Roman, The 
Heinrich, The Express, and The Wilhelm Schmidt, note (n), supra, all 
arose out of similar circumstances, and effect decided that reasonable 
apprehension of capture justifies delay or deviation. The latter part of 
the decision in The Teutonia can be supported either on the ground in 
the judgment, that the master was entitled to delay for a reasonable time 
by fear of capture, and could not be required to abandon his voyage 
without the payment of full freight; or on the ground that as the 
charterers had hot named a port which could safely be entered, the 
fulfilment of the voyage was prevented by their failure to name a “ safe 
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Case 2 . — Coffee was shipped on a German ship, under a bill of 
lading, containing only an exception of perils of the seas, from 
America to Hamburg. Near Falmouth the master was informed 
that war had broken out between France ai(d Germany, and he 
accordingly put into F. on August 23. Hamburg was then 
blockaded by the French Fleet, and remained blockaded till 
September 18. During all that time and until November 7, the 
EngMsh Channel and North Sea were rendered unsafe by French 
cruisers. On September 18, when the blockade was raised, the 
goods owner ofered full freight for the goods delivered either at F. 
or at Hamburg. The master refused to proceed to Hamburg on 
the ground of the danger of capture, and refused to deliver the 
cargo. Held, that the master’s delay (of fifty days, September 18 
to November 7) was unreasonable, and his refusal either to 
proceed to H. or to deliver the cargo, a breach of the contract (t) ; 
and that the goods owners were therefore entitled to the cargo. 

Case 3. — Goods were shipped at Swansea on a general ship 
starting from Bristol, and calling at S., to New York. The ship 
put into Queenstown, with damage to ship and cargo through bad 
weather. The captain communicated with the shipowners at 
Bristol, who ordered him to return there. He did not communi- 
cate with the cargo owners. When in the Avon, the ship and 
cargo were lost by an excepted peril. Cargo owners sued the 
shipowner for loss on a deviation. It was proved that the ship, 
but not the cargo, could be repaired at Queenstown ; that ship 
and cargo could be repaired and cargo sold at Swansea, sixty 
miles short of Bristol ; that ship could be advantageously repaired 
and cargo sold at Bristol, though there was no evidence as to 
whether the cargo could be reconditioned there. The jury found 
the master had acted reasonably and the deviation was justifiable. 
The C. A, refused to disturb their verdict, and held, that under 


port,” and therefore the master was entitled to full freight. See post. 
Article 139. And see St. Enoch Co. v. Phosphate Co., (1916) 2 K. B. 
624; and Ahtieselskahet OUvebank v. Dansk Pahrik (1919), 2 'K. B. 162. 

(t) The Patria (1871), L. E. 3 A. & E. 436. It is difficult to under- 
stand this case, as the same judge had held a longer delay from similar 
causes reasonable in other cases San Roman, 53 days; Express, 

170 days). The absence of the exception “restraint of princes” may 
make the difference (see Article 82j. It may be, though it is not so 
stated, that the delay put an end commercially to the contract ; or the 
case may be rested on the ground that the goods owner was entitled to 
demand his goods on tender of full freight, which, however, would not 
prove that he was entitled to them without any payment of freight on the 
ground of unreasonable delay. Sir E. Ehillimore suggested that on the 
refusal of the master to proceed to H, the goods owners were entitled to 
their goods on payment of a pro raid freight, but it seems clear that such 
a refusal if wrongful would entitle them to their goods without payment 
of any freight at all. Medeiros v. Hill (1832), 8 Bing. 231, shews that, 
if the parties knew of the blockade when the charter was entered into, 
the existence of the blockade would be no defence to an action for not 
proceeding towards the blockaded ports. 
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the circumstances there was no necessity to communicate with the 
cargo owners and obtain their sanction (n). 


Article 101 . — duty to tal^e care of Goods. 

The master, as representing the shipowner, has ^ the 
duty of taking reasonahle care of tlie goods entrusted 
to him, ill doing what is necessary to preserve them on 
hoard the ship during the ordinary incidents of the 
voyage, e.g. by ventilation, pumping, or saving goods 
which accident has exposed to danger (x). 

He lias also the duty of taking reasonahle measures to 
prevent the loss or deterioration of the goods even by 
reason of accidents, for the necessary effects of which the 
shipowner is by reason of the hill of lading under no 
liability, and the shipowner will he liable iy) for any 
neglect of such duty by the master (.r). 

The place, the season, the extent of the deterioration, 
the opportunities at hand, the interests of other persons 
in the adventure whom it might he unfair to delay for 
the sake of that part of the cargo in peril, all the circum- 
stances affecting risk, trouble, delay, and inconvenience, 
must be taken into account. The performance of the duty 
cannot he insisted on if it involves deviation, but reason- 
ahle delays in a port of call for purposes connected with 


(u) Phelps, James d Co. v. Hill, (1891) 1 Q. B. 605. See note (y), 
p. 285. 

(,t) Notara v. Henderson (1872), L. E. 5 Q. B. 346; 7 Q. B. 225, per 
Willes, J., at p. 235; Trmuon v. Dent (1853), 8 Moore, P. C. 419; 
Australasian Navigation Co. v. Morse (1872), L. E. 4 P. C. 222. Cf. 
Garriock v. Walker (1873), 1 Sc. Sess. Cases, 4th Ser. 100; Adam v, 
Morris (1890), 18 Sc. Sess. Cases? 153; Phelps, James Co. v. Bill, 
(1891) 1 Q. B. 605; Hansen v. Dunn (1906), 11 Com. Cas. lOO. The 
master is entitled to estimate the extent of delay to the adventure by 
the probabilities of the case and if he is justified by them in not 
incurring the delay, he will not afterwards be held liable because bis 
expectations are falsified by events : The Savona, (1900) P. 252. For a 
discussion, whether in case of WTeck of the ship, the shipowners may 
charge for the services of agents in saving, conditioning, and forw’arding 
the goods, see Rose v. Bank of Australasia, (1894) A. C. 687. 

(y) This is not, like the authority to tranship, a powder for the benefit 
of the shipowner only, to secure his freight : De Cuadra v. Swann (1864), 
16 C. B. N. S. 772. 
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the -voyage, tkongli not necessary to its completion, will 
not amount to deviation (z). 

As tlie master lias to exercise a discre|ionary power, h^s 
owner will not be liable unless it is afiSrinatively proved 
that the master lias been guilty of a breach of dnty (z), 

SemMe, the master will have a lien on the goods for any 
expenses incnrred in the performance of such dnty (a). 

Case 1. — F. shipped beans on the S, on a voyage to Z., the bill 
of lading giving leave to call at ports on the voyage. The vessel 
called at Y., and on her way out came into collision, whereby the 
beans were damaged by salt water ; she put back to Y. The wet 
beans might have been warehoused and dried at Y., with material 
benefit to them, and without unreasonable delay to the adventure. 
The ship proceeded to L. without drying them. Heldj that the 
shipowners were liable to F. for the master’s failure to dry the 
beans (6). 

Case 2. — A ship carrying a cargo of maize from the Plate to 
Port Elizabeth, put into Cape Town in a damaged condition. The 
captain communicated with his owners, with underwriters on ship, 
freight, and cargo, and with owners of cargo. Unreasonable delay 
ensued while it was being considered whether the ship should be 
repaired to continue the voyage, be towed with the cargo, or the 
cargo transhipped to earn freight, and owing to the conflict of 
interests in these various courses, the cargo was damaged by being 
kept on board during this delay. Held, that the shipowner was- 
hable to the cargo owners for the damage (c). 


Article 102. — Master^s Power to sell damaged Goods, 

The condition of the goods may be such that immediate 
sale is the wisest course in the interests of the cargo 
owner ; in such a case the master, if he cannot communi- 
cate with the cargo owner and receive his instructions, 
will be bound to sell them {d). Such a condition will 

fir 


{a) Hingston v. Wendt (1876), 1 Q. B. D. 367. See per Blackburn, J., 
at p. 373. 

(b) Notar a v. Henderson (1875^), U. B. 7 Q. B, 225, 

(c) Hansen v, Dunn (1906), 11 Com. Cas. 100. 

(d) Australasian S. Nav, Co, v. Morse (1872), L, B. 4 P. C. 222; 
Acatos V. Bums (1878), 3 Ex. D. 282; Tronson v. Dent (1853), 8 Moore, 
P. C. 419, 449, et seg.; Atlantic Insurance Co. v. Huth (1880), 16 Ch. B. 
474; Vlierhoom v. Chapman (1844), 13 M. & W, 230, and see Articles 97, 
98. As to German Law, see The August, (1891) P. 328 ; The Industrie, 
(1894) P. 58. 
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ariwse if tlie master cannot convey the goods or cause tlieni 
to be conveyed to tlieir destination as mercbantable 
articles, either at|all, or without an expenditure clearly 
exceeding their value after tlieir arrival at tlieir 
destination (e). If, however, the master can communi- 
cate with the cargo owner, before selling the goocls„ he 
must do so, or he will be liable for damages for con- 
version (/). 

Case 1. — Maize was shipped on a voyage from X. to Z. ; at Y., 
an intermediate port, it was found heated and sprouting ; the 
master transhiiiped it into lightei’s : and informed the shipper’s 
agent by telegraph on IMareh 10 and 13 of its condition, suggesting 
that it could not be carried on. He received two telegrams in 
reply that the shipper wished the grain to be forwarded. On 
March 27 the captain telegraphed again : ‘‘ Have held survey 
which reports grain unfit for shipment ; will be sold to-morrow by 
public auction ” ; and it was sold on the 28th. The sale was a 
prudent measure, but not one of such urgent necessity as to give 
no time or opportunity for communicating with the owner. Held, 
that no case was made out entitling the master to sell, as he was 
bound to have waited the result of his communication of the 
proposed sale to the owner (g). 

Case 2. — The ship B., with a mixed cargo of metal and perish- 
able articles, was wrecked, on April 19, in Algoa Bay fifty miles 
from Port Elizabeth. The Consul there, on April 22, advised the 
captain to sell the ship and cargo, which he did on April 30. The 
captain did not go to P. E., or make any attempt to raise money 
for salvage, or to induce others to attempt the salvage. He had 
no funds in his hands. There was conflicting evidence as to 
whether such attempts, if made, would have been successful, but 
much evidence that the course adopted was the most prudent. 
Held, that no necessity for the sale existed, such as would make 
the master the agent of the cargo owner to effect a sale, and that 
the sale must therefore be rescinded (h). 


(e) Atlantic Insurance Co. v. Huth (1880), v, s. at p. 481. As to the 
person liable for unjustifiable sale by master, see Wagstajf v. Anderson 
(1879), 4 C. P. D. 283, and Articlel 2, 93. 

(/) Springer v. G. W. B., (1920) 4 LL L. Eep. 211; cf. Sims v. 
M. R, Go., (1913) 1 K. B. 103. 

(g) Acatos v. Burns (1878), 3 Ex. B. 282. See also Australasian S. 
Nav, Co. V. Morse (1872), Jj. K. 4 P.'>C. 222, cited ante. Article 98, 
Case 3, p. 286. 

(h) Atlantic Insurance Go. v. Huth (1880), 16 Ch. D. 474. The sale 
was rescinded as invalid by the law of the country where it was made ; if 
it had been valid by that law, though invalid by English law, it could 
not have been rescinded, though the captain would be responsible to the 
owners of the cargo for an improper sale : Cammell v. Sewell (I860), 
0 H. & N, 728. 
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Article 103. — Master^s Power of Transhipment. 

Where a vessel [i] in which good^ are shipped is 
hindered hj an excepted peril from completing the con- 
tract voyage, if the obstacle can he overcome by reason- 
able expenditure or delay, the shipowner must do his best 
to overcome it. It is only where an excepted peril 
renders the completion of the -Voyage physically impos- 
sible, or so clearly unreasonable as to be impossible in a 
business point of view, that the shipowner is justified in 
throwing up the voyage without the consent of the 
charterer or shipper (k). 

Where the shipowner is prevented from completing the 
contract voyage, by a peril which cannot be overcome in 
a reasonable time, or damage which cannot be repaired at 
a reasonable expense, he is not bound either to repair or 
tranship (1 ) ; though, if he elects to do neither, he must 
hand over his cargo to the cargo owner (w) freight free, 
or, if the cargo owner is not present to receive it, the 
master must act for the best, and as the cargo owner's 
agent, unless he can consult him. He has, however, the 
right to earn his freight either by repairing his own ship 
and proceeding to the port of destination, or by tran- 
shipping the goods into another vessel to be forwarded 
thither (n), and he may delay the transit a reasonable 


(i) We state the rules of English law. Foreign law may be applicable 
to a foreign ship. See Article 7; The BaJda (1864), B. & L. 29*2; The 
Express (1872), L. E. 3 A. & E. 597, 

(k) Assicurazioni v. Bessie Morris S.S. Co., (1892) 1 Q. B. at p. 581; 
in C. A., (1892) 2 Q, B. 652. See also The Savona, (1900) P. 252. 

(l) In SMpton v, Thornton (1832^, 9 A. & E. 314, the point was 
much discussed whether it was not the duty, as well as the right, of the 
master to tranship the goods, if opportunity offered. The point was not 
determined, and does not seem to have been expressly decided, except by 
Kennedy, 9., in a dictum in Hansen v. Dunn (1906), 11 Com. Cas. 100, 
at p, 102, And on general principles (see Article 30), it would seem that 
there is no such duty. 

(m) See per Bowen, B.J., in Svendsen v. Wallace (1884), 13 Q. B. B. 
at p. 88. 

(n) See per Lawrence, J., in Cook v. Jennings (1797), 7 T. E. 381, at 
p. 385; and per Bindley, J., in Hill v. WiTsm (1879), 4 C. P. B. 329, 
at p. 333; De Cuadra v. Swann (1864), 16 C. B. N. S. 772. 
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time for eitker of tkese purposes (o). If lie spends an 
unreasonable time in making np liis mind wkidi course to 
adopt, and tke c^rgo is damaged during tie delay, tke 
shipowner will be liable for the damage to the cargo 
owner (p). 

In case of justifiable transhipment by the maste;r as 
agent for the shipowner, the cargo owner will be bound 
to pay the fall freight originally contracted for, thongli 
the transhipment was effected by the shijiowner at a 
smaller freight (g). 

Semble, that the master cannot, without express 
authority, bind the cargo owner to more unfavourable 
terms in the contract of transhipment, as by wider excep- 
tions (r), or to pay a larger freight than that originally- 
contracted for, unless communication with the cargo 
owner is impossible, and forwarding the cargo on such 
terms would appear to a reasonable man to be the most 
beneficial course in the interests of the cargo (5). 

If the hindrance of the ship’s voyage is not ca-ased by 
an excepted peril, the shipowner is not entitled as of 
right to tranship on his own account on terms more 
onerous to the shipper than the original contract, (though 
he may be bound to do so on account of the cargo owner) ; 
but he is liable for delay or failure to deliver (t). 

Note , — In many bills of lading (especially through bills of 
lading and bills issued by regular steamship lines) there is an 
express provision that the shipowner shall have liberty to 


( 0 ) The Bahia (1864), B. & L. 292; The Soblomsten (1866), li. B. 
1 A. & E. 293; Cargo ex Galam 'fl863), B. & L. 167; The Gratitudine 
(1801), 3 C. Bob. 240; SUpton v. Thornton (1838), 1 P. & B. 216, 231 
et seq, 

(p) Hansen v. Dunn (1906), 11 Com. Ca«. 100. 

(q) Shipton V. Thornton, mde supra ;mThe Bernina (1886), 12 P. T>. 36. 

(r) The Bernina (1886), 12 P. D. 36. 

(s) Gihbs V. Grey (1857), 2 H. & N. 22, wbere it was held that the 
master had no power to bind the consignee to ship a full cargo, or, 
semhle, to pay a higher freight than that current at the time; and see 
Cargo ex Argos (1873), Lt. B. 5 P. C. 134, at p. 165; Shipton v. 
Thornton, (1838) 1 P. & D. 216, at p. 234. 

(t) Shipton V- Thornton, vide supra; The Bernina, vide supra. 
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tranship and forward the goods “ by any other line (u), or 

by any other steamer or steamers.” The terms of such 
clauses vary considerably, but there is not usually much 
doubt as to their meaning. 

Where in such a clause there was liberty to tranship and 
forward ‘‘ at ship’s expense but at shipper’s risk,” it was 
held Jbhat the phrase ‘ ‘ at shipper’s risk ’ ’ applied only to the 
process of transhipment, and did not supersede the general 
provisions of the bill of lading as t(>»the transit after tranship- 
ment to the destination (x). 

Case 1. — F. shipped goods on board the 8. at a named freight 
for a voyage from X. to Z. ; on the voyage, at Y. the necessity for 
transhipment arose, and the master made a contract for the 
forwarding of the goods to Z. at a freight which, together with 
pro raid freight from X. to Y., was less than the original freight 
agreed upon. On arrival at Z., F. refused to pay more than such 
pro rata and forwarding freight. PLeldy that he was bound to pay 
the freight originally agreed upon (y). 

Case 2, — A shipowner carried goods under a contract of affreight- 
ment which did not except negligence of the master and crew. 
The ship was so injured by the negligence of her master as to be 
unable to complete the voyage ; and the master thereupon tran- 
shipped the cargo into another vessel under a contract containing 
an exception of negligence of the master and crew. Such vessel 
was lost by negligence of the master and crew. Held, that the 
transhipment being for the benefit of the shipowner he could not 
bind the cargo owner by more onerous exceptions, and was 
therefore liable for the loss {z). 

Case 3. — A ship chartered (with perils of the sea excepted) by 
C. to proceed to London, ran ashore near Gibraltar. Ship and 
cargo were damaged; the ship was repaired in six weeks at a 
cost of £750, and proceeded to the United Kingdom with another 
cargo. Some of the original cargo was sold, some with the consent 
of its owners was transhipped ; the latter cargo could have been 
carried to London in the repaired ship without unreasonable delay, 
and C. never consented to the original voyage being abandoned. 
Held, that the shipowner, if he could repair within a reasonable 
time, and at a reasonable cost, was bound to remedy the effect of 
the excepted perils, and carry on the cargo in the same ship (a). 


(u) Which phrase does not mefen that the substituted ship must be a 
“liner” : Hadji AU Akhar v. Anglo-Arahian Co. (1906), 11 Com. Cas. 
219. 

(aj) Stuart v. British and African Co, (1876), 32 L. T. 257. 
ly) Shipton V. Thornton (1838), IP. & D. 216. See Matthews V. 
Gibbs (1860), 30 L. J. Q. B. 65. 

(z) The Bernina (1886), 12 P. B. 36. 

(a) Assicurazioni v. Bessie Morris 8.S. Co., (1892) 2 Q. B. 652. 
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Article 104. — Master^ s Power of raising Money on Cargo. 

Tke master will be entitled to raise money on tbe cargo, 
tb enable bim to"^ complete tbe contract voyage, if sncli 
course is tbe most beneficial for tbe cargo owner, wben 
tbe master cannot obtain money in any other way, and if 
tbe cai’go owner cannot be communicated with, or, being 
communicated with, oigaits to give any instructions 
whatever. 

Money may be so raised either : (1.) by a sale of part of 
tbe cargo (fe) ; in which case tbe goods owner may either 
treat tbe proceeds of tbe sale as a loan to tbe shipowner ; 
or, if tbe vessel reaches her destination,* he may claim an 
indemnity against any loss occasioned to bim by the sale, 
but in tbe latter case be must pay tbe freight which 
would have been earned if tbe goods sold bad been carried 
to their destination (c). (2.) By a loan on the special 

security of tbe cargo, analogous to a bottomry bond (c). 


Article 105. — Bottomry. 

By English law {d) tbe master as agent of tbe cargo 
owner has authority to bind tbe cargo by a bottomry bond 
as security for advances made to him, when such advances 
are necessary in the interests of tbe cargo (c), and wben it 


(t) See Hopper v. Bumess (1876), 1 C. P. D. 137, and Articles 97, 98. 

(c) See Article 143 on Freight. This contract is sometimes known as 
respondentia, on which see Busk v. Fearon (1808), 4 East, 319; Glover 
V. Black (1763), 3 Burr. 1394; The Sultan (1859), Swabey, 504. 

(d) The law by which the powers of the master to bind ship and cargo 
by a bottomry bond are to be determined is, in the absence of express 
evidence of contrary intention, the law of the ship’s flag. See Article 7, 

(e) The Hamburg (1864), 2 Moore, P. C. N. S. 289; The Karnak 
(1869), L. E. 2 P. C. 505; The Onward (1878), L. E. 4 A. & E. 88, 
at p. 58; The Gratitudine (1801), 3 C. Eob. 240; The Faithful (1862), 
31 L. J. Adm. 81: Wallace v. Fielden (1851), 7 Moore, P. C. 398; 
Dymond v. Scott (1877), 5 Sc. Sess. C., 4th Ser. 196. When the master 
has bound the cargo without authority, ^foe cargo owner can recover from 
the shipowner any sums he has had to pay to obtain the cargo, on an 
impliedyontract of indemnity : Benson v. Duncan (1849), 3 Ex. 644, and 
see Article 97. A hypothecation note beyond the master’s authority may 
yet create a personal liability on the shipowner, the hypothecation being 
rejected : Assicurazioni v. B&ssie Morris S.8. Co (189^) 1 Q. B. at 
p. 575. 
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is either impossible to communicate with the cargo owner 
and receive his instructions within such a time as will 
afford any reasonable prospect of success in protecting the 
cargo (/), or when, a proper communication (g) of the 
necessity of raising money by bottomiy having been made 
to the cargo owner, he has omitted to send any instruc- 
tions to the master (h). 

It is essential to a bottomry bond that there should be 
a maritime risk involved, i.e. that the money advanced 
should only be payable if the ship or cargo arrives safely 
at its destination (i ) ; and that it should not be merely 
an advance on the personal credit of the master, goods 
owner, or shipowner (Jc). If there is a maritime risk 
involved, the absence of maritime interest, and the 
presence of collateral vstipulation as to repayment, or the 
insurance of the loan, do not prevent the instrument from 
being a valid bottomry bond (1). 

Deviation from the voyage described in the bond with- 
out consent of the lender makes the sum advanced at 
once payable (m). 


(/) The Onward, v. s, ; The Bonaparte (1853), 8 Moore, P. C. 459; 
The Hamburg, v. s.; The Olivier (1862), Lasli, 484; The Lizzie (1868), 
L. B- 2 A. & E. 254; The Panama (1870), E. B. 3 P. C. 199. 

(g) As to what is a proper communication, see Kleinwort v. Gassa 
Manttima of Genoa (1877), 2 App. C. 156; The Onward, v. The 
Bonaparte, v. s., and Article 98. 

(h) The Bonaparte, vide supra, 

(i) The Indomitable (1859), Swabey, 446; Stainhank v. Shepard 

(1853)li^ 13 C. B. 418; The Heinrich Bjorn (1885), 10 P. I). 44 (C. A.); 
Miller v. Potter (1875), 3 Sc. Sess. C. 105. -Nothing can be hypothe- 
cated, except something which is in danger of perishing by maritime 
risk during the time the bond is running. Therefore, cargo not yet 
shipped cannot be pledged : The Jonathan Goodhue (1858), Swabey, 355. 
Nor can cargo which, having been shipped in another ship, has been 
burnt : The Sultan (1859), Swabey, 504. If part of the cargo is lost 

on the voyage, the owners of the cargo will be freed from a propor- 
tionate part of the sum secured by the bond : The Sultan, vide supra. 
Freight to be earned on a subseqxient voyage is not the subject of 
bottomry : The Staffordshire (1872), Xi. B. 4 P. C. 194. 

(k) Busk V. Fearon (1808), § East, 319; The Heinrich Bjorn, vide 
supra. The fact that bills are given as a collateral security does not 
necessarily invalidate the bond : The Onward, vide supra ; The Stajford- 
shire, vide supra. Gf. Miller v. Potter, v. s. ; The Haahet, (1899), 
P. 295. 

(l) The Haahet, (1899) P. 295 ; The Dora Forster, (1900) P. 241, 

(m) London and Midland Bank v. Neilsen (1895), 1 Com, Gases, 18, 
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Case, — A., owner of the ship R., lying at X., gave B. the 
following document: “In consideration of N. advancing me, A., 
£600 for necessaries supplied to the ship H.B,, I undertake to 
return them the whole amount so advanced me with interest and 
charges on the retain of the B. from her present voyage. B. is 
also authorised to cover the said amount advanced me by insur- 
ance on ship out and home at my cost.’' Held, that this was not 
a bottomry bond, as there was no maritime risk, but an alternative 
security for the lender, viz. either the personal liability of A., if 
the ship returned, or the policy of insurance if she were lost (n). 


Article 106 . — Conditions justifying Bottomry. 

Whether there is necessity for raising money on the 
cargo by bottomry must depend on whether any arrange- 
ment more beneficial to the cargo than the raising of 
money on it to enable the voyage to be prosecuted, can 
be made {o). The foundation of the master’s authority to 
bind the cargo is the prospect that such a course will be 
the one most beneficial to the cargo owner (p). Thus if 
the master could obtain money on his personal credit, or 
that of the shipowner (g), or if there is an agent of the 
shipowner within reach, whom he has not consulted (r), 
his authority to bind the cargo by bottomry will not 
arise. The question will not only be, was thei-e a 
necessity for bottomry at all, but was there a necessity 
for a bond for that amount; and it will not avail the 
bondholder to say he made reasonable inquiries if the 


(w) The Heinrich Bjorn, vide supra. 

(o) The Karnah (1869), L. R. 2 P. C. 505. The money may be raised 
to free the cargo from arrest for salvage : The Sultan (1859), bwabey, 
504 . 

(p) The Onward, L. R. 4 A. & B. 38. 

(q) Soares v. Eahn (1838), 3 Moore, P. C. 1; Heathorn v. Darling 
(1836), 1 Moore, P. C. 5. The fact that money was advanced before the 
bond was given is immaterial if the mbney was advanced in view of a 
bond being given ; The Laurel (1863), B. & L. 191. 

(r) Lya.ll v. Hicks (1860), 27 Beav. 616; The Faithful (1862), 31 
L. J. Adm. 81. But an advance by agents of the shipowner on bottomry 
is not invalid, if they refused to advance on his personal credit, and 
gave the master a chance of getting money elsewhere : The Hero (1817), 
2 Dod. at p. 144; The Staffordshire (1872), L. R. 4 P. 0. at p. 203. 
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amount expended is in fact nnnecessary and unreason- 
able (<^). 

Wliere communication witb tbe cargo owner is reason- 
ably practicable tbe master must lay tlife facts before bim, 
and ask bis instructions as to bottomry before acting. It 
is not sufficient merely to state tbe injuries to tbe sbip, 
and'' tbe need of repairs or other steps in tbe interest of 
tbe cargo, without a statement ftf tbe necessity of raising 
money by bottomry (t). If tbe cargo owner asks for 
further information tbe master lias no right to act until 
be has supplied such further information, if such further 
information should baye been supplied at first {u). 


Article 107. — Jettison. 

Tbe captain’s authority to jettison goods properly 
stowed arises in cases of necessity [x), i.e. where a 
prudent man in the interest of the adventure would take 
such a course (y). 

Where such necessity arises tbe captain in making the 
jettison acts as agent of tbe cargo owner (y ) ; if no such 
necessity exists, or if the goods jettisoned were impro- 
perly stowed, e.g. on deck, and tbe jettison is therefore 
unjustified, tbe captain acts only as tbe agent of tbe 
shipowner, who is liable for his acts (;^) unless protected 
by exceptions {a). 


(s) The Pontida (1884), 9 P. D. 177. As to various items for which 
bottomry may be justified, see The Glenmanna (1860), Lush. 115; The 
Edmond (1861), Lush, 211. 

(t) Wallace v, Fielden (1851), 7.,Moore, P. C. 398; The Onward, 
L, K, 4 A. & B. 38. 

{u) Kleinwort v. Oassa Marittima (1877), 2 App. C. 166. 

(x) It is almost impossible that the question of communicating with 
the cargo owner should arise, except perhaps in a case of stranding. 

(y) Burton v. English (1883)? 12 Q. B. D. 218, at pp, 220, 223; and 
see Article 97. 

(z) Royal Exchange 8,S. Co. v. Dixon (1886), 12 App. C. 11; bewail 
V. Royal Exchange Steamship Co. (1885), 33 W. B. 342, 868. 

(a) E.g., “ at merchant’s risk” : Burton v. English, vide supra; and 
perhaps “negligence of master in navigation, etc.” Bee Articles 90, 
110 . 
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Note , — Jettison made in a time of common peril seems 
first mentioned in a reported case in 1609 (5), but rather as 
affording a defence to the shipowner on a claim for loss of 
t]^e goods, than as^ raising any question of general average. 
But there is record of what was apparently a claim for 
general average arising from jettison of a ship's boat and oars 
and of cargo in 1540 (c). 


Article 108 . — General Average, 

All loss which arises in consequence of extraordinary (d) 
sacrifices made or expenses incurred for the preservation 
of the ship and cargo comes within general average, and 
must be borne proportionably by all who are interested (e). 
To give rise to a claim for general average contribu- 
tion (/) : — 

1. There must be a common danger (g), which must be 


(b) Mouse's Case, 12 Coke, Eep. 63. 

(c) The Trinity James or The Chance, Marsden, Select Pleas of the 
Admiralty Court (Selden Society, 1892), Vol. I., p. 95. 

(d) Not expenses incurred to avert an ordinary peril on that voyage at 
that time : SocUU Nouvelle v. Spillers, (1917) 1 K. B. 865. 

(e) Per Lawrence, J., in Birkley v. Presgrave (1801), 1 Bast, 220, 
at p. 228; see also per Brett, M.B., in Svendsen v. Wallace (1884), 13 
Q. B. D. at p. 73. As to the etymology and history of the word 
*■ average ” see the N. E. D. sub voce. The subject of general average 
is so entirely in the hands of average adjusters, and so ably dealt with 
in the work of the late Mr. Lowndes (see 6th edition (1922) edited by de 
Hart and Rudolf) that we have not thought it necessary to treat it in 
any length or detail. We do not know when “ average adjusters ” first 
practised as a special profession. In Crofts v. Marshall, 7 C. & P. at 
p. 606, on December 19, 1836 “ Mr. Richards (a Settler of Averages at 
Lloyds) was then called”; and in Pirie v. Steele, 8 C. <Se P, at p. 203, 
in 1837, Mr, Richards, being called, said : “ I am a taker of averages.” 
The practice of “Mr. Richards” giving evidence in this capacity has 
continued. 

(/) Pirie V. Middle Dock Co. (1881), 44 L. T. 426. 

(g) See Waltheio v. Mavrojani (1870), L. R. 5 Ex, 116; Eoyal Mail 
Co. V. Bank of Rio (1887), 19 Q. B. D. 362; Bamel v. P. 0. Co., 
(1908) 2 K. B. 298. It is not, however, necessary that there should be 
a contribution legally recoverable to make the act giving rise to the con- 
tribution a general average act. Wher^ ship, cargo and freight belong 
to the same owner, so that no legal claim for contribution arises, a 
voluntary sacrifice to save them may yet be a general average act, giving 
rise to a claim on underwriters for a general average loss : Mont- 
gomery -^. Indemnity Ins. Co., (1902) 1 K. B. 734 (0. A.). Semble, 
that a sacrifice by the owner of a seeking ship in ballast is not a general 
average act, there being only one interest. 

A. 20 
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[Art. 108 


real, and not merely apprehended by the master, how- 
eyer reasonably (h). 

2. There must be a necessity for a sacrifice (/). 

3. The sacrifice must be Yolnntary (i). 

4. It must be a real sacrifice, and not a mere destruc- 
tion and casting ofi of that which had become already 
lost and consequently of no value (i). 

5. There must be a saving of» the imperilled property 
through the sacrifice (k). 

6. The common danger must not arise through any 
default for which the interest claiming a general average 
contribution is liable in law (Z). Therefore the fact that 
the common danger arises from the nature of the cargo 
(e.g, from spontaneous combustion of coal) does not pre- 
vent the cargo owner from claiming contribution for 
sacrifice of the cargo, unless he was guilty of some breach 
of contract or of duty in shipping it (m). 

Note . — The office of the bill of lading is to provide for the 
rights and liabilities of the parties in reference to the con- 


(h) Watson v. Firemen's Fund Co.^ (1922) 2 K. B. 355. “ Mere 
bond fides on the part of the captain is not sufficient ; it must be shown 
that those circumstances did in fact exist which give rise to the right of 
contribution Brett, L.J., Whitecross Go. v. Savill (1882), 8 Q. B. D. 
at p. 662. 

(i) Shepherd v. Kottgen (1877), 2 C. P. D. 585. The sacrifice is 
voluntary even when it is made by order of the port authorities, the 
master assenting, if it was made for the benefit of ship and cargo : 
Papayanni v. Grampian S.S. Co. (1896), 1 Com. Cases, 448; probably 
not if for the benefit of other ships, 

(k) Pirie v. Middle Dock Co., uhi supra. See also Chellew v. Royal 
Commission, (1922) 1 K. B. 12. 

(l) Strang v. Scott (1889), 14 App. 0, at p, 608; Schloss v. Heriot 
{1863), 14 C, B. IT. S. 59. Thus in The Carron Park (1890), 15 P. D. 
203, the shipowner succeeded in recovering a general average contribution 
for expenditure occasioned by the -negligence of his servants, from 
liability for which he was protected by an exception in the bill of lading. 
This case was approved by the G. A. in Milhurn v. Jamaica Fruit Co., 
(1900) 2 Q. B. 540. Though deviation made necessary by breach of the 
warranty of seaworthiness does^not displace or destroy the contract of 
carriage (Kish v. Taylor, (19i2) A. C. 604), yet the shipowner, by 
reason of the breach (unless exempted by exceptions for liability for 
unseaworthiness), would be debarred from claiming contribution in 
general average towards, e.g., the expenses at the port of refuge to 
which he deviates : Strang v. Scott (uhi supra ) ; Kish v. Taylor (ubi 
supra), at pp. 619, 620. 

(m) Greenshields v. Stephens, (1908) App. Gas. 431. 
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tract to carr}^ and it is not concerned with liabilities to con- 
tribution in general average where a loss has been occasioned 
by a sacrifice properly made for the general benefit (n). But 
express clauses, sucii as “ General average payable according 
to York- Antwerp Eules, 1890,’' may vary liability for general 
average ; and the j)resence of the negligence clause in the bill 
of lading may enable the shipowner to recover general aYer- 
age contribution for sacrifices rendered necessary by the 
negligence of his master, though without such a clause he 
could not (1). 

The clause not to be liable for any damage capable of 
being covered by insurance ” does not free the shipowner 
from liability to general average contributions (n). 


Article 109. — Classes of General Average Loss. 

The following sacrifices or expenses may give rise to 
a claim for a general average contribution : — 

I. Sacrifices — 1. of cargo: 

(a) By jettison (Article 110) : 

(b) By fire, directly or indirectly (Article 111) : 

(c) By sale, or other sacrifice of value {o) 

(Article 112). 

2. of ship or tackle (Article 113) : 

3. of freight (Article 114). 

II. Expenditure on ship in replacing a general average 
loss, or in a port of refuge (Aidicles 115, 116). 


Article 110. — Jettison of Cargo. 

Where cargo stowed in a proper part of the ship is pro- 
perly jettisoned for the comm*i)n good, its owner is entitled 


(n) Pet Lush, J., in Schmidt v. Royal Mail 8.8. Co. (1876), 45 L. J. 
•Q. B. 646. 

(o) in AnglO‘ Argentine Go. v. Tenvperley, (1899) 2 Q. B. 403, where 
eattle were diminished in value by the shipowner’s putting into an 
infected port to repair sea damage. Damage to cargo caused by dis- 
charging it in order to repair damage to the ship sustained by the perils 
of navigation, the cargo being in no danger, does not give rise to a 
claim for general average contribution: Hamel v. P. (f 0. Co., (1908) 
S X. B. 298. 
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to a general average contribution from tbe otber interests, 
in tbe adventure: i.e. tbe ship, the freight, and the rest 
of the cargo (p). He can enforce this claim either by a 
direct action against each of the owifers of the ship or 
cargo (q), or by claiming through the master, who is his 
agent for that purpose, a lien on each parcel of goods, 
saved to satisfy its proportionate liability (p) . An interest 
whose fault has led to the jertison is not entitled to a. 
general average contribution in respect thereof, but 
innocent owners of cargo jettisoned in consequence of the 
fault of another interest are not thereby deprived of their 
remedy (p). 

Cargo stowed on deck (which is not a usual or proper 
place of stowage), if jettisoned, does not give rise to a 
general average contribution from the other interests in 
the adventure, unless it is so stowed in pursuance of a 
recognised custom of the trade or port, or by consent of 
all the other interests in the adventure (r). 

If the cargo is shipped on deck by agreement between 
its owner and the shipowner, and in the absence of a 
custom so to load, the owner of such cargo, if jettisoned,, 
has no right to a general average contribution either 
against other cargo owners, or against the shipowner and 
person entitled to the freight, if there are other cargo 
owners (s) ; such a j ettison may give rise to such a con- 
tribution from the ship and freight, if there are no other 


(p) Strang v. Scott (1899), 14 App. G. 601, 606. But see note (2), 
p, 306. See Articles 90, 108, supra; as to the amount of the contribu- 
tion, see Fletcher v. Aleocand-er (18Q8), L. R. 3 C. P. 375. 

(g) Dohson v. Wilson (1813), 3 Camp. 480. 

(r) Strang v. Scott (1889), 14 App. C. at p. 608; Wright v. Marwood 
(1881), 7 Q. B. D. 62, at p. 67. See Burton V. English (1883), 12 
Q. B. D. 218 (C, A.), for such^an agreement, and Gould v. Olwer (1837),. 
4 Bing. N, C. 134, for such S custom; the custom also exists in the 
coasting trade; it was not proved in Newall v. Exchange Shipping Co. 
(1885), 33 W. R. 342, 868. As to deck stowage on inland waters, see* 
ApolUnaris Go, v. Nord Deutsche Go., (1904) 1 K. B. 252. See also 
No. I. of the York-Antwerp Rules, Appendix IV., infra. 

(s) Wright v. Marwood, vide supra; not so, if there is a custom so 
to load : Gould v. Oliver, vide supra. 



Art. 110] 


JETTISON OF CARGO, 


B09 


cargo owners (t), even tliongk suck cargo according to 
tke ckarter is to be canned at merckant’s risk ” (u), 
JTke clause at^merckant’s risk’’ covers liability for 
improper jettison, resulting from acts of tke crew done 
as tke servants of tke skipowner; but not for a proper 
jettison whick is made by tke captain as agent of ike 
cargo owner (u). If tke goods are stowed on deck witliout 
tke merckant’s consent or a binding custom so to stow, 
and are tken jettisoned, tke skipowner will be liable 
for suck a jettison as a breack of kis contract to carry 
safely (^). 

Case 1. — F. shipped in A.’s ship twenty-six pieces of timber. 
'There was a custom in the timber trade to carry lumber on deck. 
F.’s goods were placed on deck, and were properly jettisoned. 
Held, that F. was entitled to a general average contribution from 
ship and freight: semhle, also from cargo (y). 

Case 2. — 0. F. shipped in A.^s ship a full cargo of timber, 
under a charter whereby C. F. was to provide “ a full cargo of 
timber, including a deck -load.” On the voyage the timber on 
deck was properly jettisoned. Held, C. F. was entitled to recover 
a contribution to his loss from A. (z). 

Case 3. — F. shipped cattle on A.'s ship, agreeing they should be 
carried on deck : there were other owners of cargo. On the 
voyage the cattle were properly jettisoned. Held, that F. was not 
entitled’ to a general average contribution either against A. or 
against the other cargo owners (a). 

Case 4. — F. shipped timber on A.’s ship, which was not a 
general ship, under a charter, the steamer shall be provided with 
a deck-load if required at full freight, but at merchant’s risk.” 
There was a custom to carry such timber on deck : on the voyage 
the deck timber was properly jettisoned. Held, that F. was 
entitled to a general average contribution from A. (5). 

Case 5 . — Cotton was shipped by F., under bills of lading, 
excepting “ jettison” and stranding.” Some of the cotton was 


(t) Johnson V. Chapman (1865), 19 C. B. N. S. 663 ; discussed in 
Wright v. Marwood (1881), 7 Q. B! D. at p. 69. 

(u) Burton v. English (vide supra)^ at p. 220; but see Mitchell v. 
L. d Y. By, Co. (1876), B, 10 Q. B. 256; and see Articles 95, 107. 
See also Wade v. Cocherline (1904), 10 Com. Oas. 47, 115. 

(os) Royal Exchange S.S. Co. V. Dixons (18%) , 12 App. C. 11; Newall 
V. Royal Exchange Steamship Co. (1885), 33 W. B. 868; see also per 
Xiush, L.J., in Schmidt v. Royal Mail Co. (1876), 45 L. J. Q. B, 646, 
at p. 648. 

(y) Gould V, Oliver (1837), 4 Bing. N. C. 134. 

(z) Johnson v. Chapman (1865), 19 C. B. N. S. 563. 

(a) Wright v. Marwood (1881), 7 Q. B. B. 62. 

(h) Burton v. English (1883), 12 Q. B. B. 218. 
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stowed on deck ; the ship stranded, and the deck cotton was. 
properly jettisoned. An attempt to prove a custom to stow on 
deck failed. Heldy that the cargo owner was entitled to recover 
the full value of the cotton from the shipowner (c). 


Article 111. — Cargo damagid by Fire^ directly or 
indirectly . 

Damage to tlie cargo by pouring water on it {d), or 
by scuttling the ship to extinguish fire, or by burning it 
as fuel for the engines to avert the loss of ship and 
cargo (e), gives rise to a claim for general average 
contribution by the owner of the cargo destroyed Or 
damaged (/). There must be a real fire: damage done 
by pouring in water when the captain thinks there is 
fire, when in fact there is none, however reasonable his* 
belief, is not the subject of contribution (g). 

Case. — F. had shipped wire on board the S. to be carried to Z. 
The S. arrived, and proceeded to discharge her cargo ; about 
100 tons remained on board, including the plaintiff’s wire, when 
a fire broke out, which was extinguished by pouring water into 
the hold, whereby the wire was damaged. Held, that F. was 
entitled to a general average contribution from the owner of 
the S. if). 


(c) Royal Exchange Steamship Go. v. Dixon (1886), 12 App. C. 11. 

(d) Papayanni v. Grampian S.S. Co. (1896), 1 Com, Cases, 448. 

(e) Walford v. Galindez (1897), 2 Com. Cases, 137. If the ship wa& 
insufficiently supplied with fuel at starting, the owner of the cargo burnt 
will be entitled, in the absence of appropriate exceptions in the contract 
of affreightment, to recover its full value from the shipowner, while in 
consequence other owners of cargo^'will not be liable to contribute to* 
general average: Robinson v. Price (1876), 2 Q. B. B. 91, 295; The’ 
Vortigem, (1899) P. 140. 

(/) Whitecross Wire Co. v. Sanill (1882), 8 Q. B. D. 653; in which the 
Court of Appeal for the first tipe decided- this question, which they had 
left undecided in Stewart v. West India S.S. Go. (1873), L. B. 8 Q. B. 
362. See also A chard v. Ring (1874) , 31 L. T. 647. An exception “ fire 
on board ” in the bill of lading will not relieve the owner from liability 
for general average contribution to the owner of goods damaged by water 
used in extinguishing such fire : Schmidt v. Royal Mail S.S. Go. (1876), 
45 L. J. Q. B. 646; GreemhieUs v. Stephens, (1908) App. Gas. 431. 

(g) Watson v. Firemen's Fund Co., (1922) 2 K. B. 355 
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Article 112. —Sale of Cargo, or other Sacrifice of its 
Value. 

Sale of part of^tlie cargo to furnisli money for repairs 
to enable tlie ship to prosecute tlie voyage (h) or to 
release tbe master from arrest that he may prosecute the 
voyage [i), will only give rise to a claim for general 
average against the resf^of the cargo, if such cargo can 
be carried on in no other way, and it is more beneficial to 
the cargo to be carried on than to stay where it is (A) : 
any other kind of sale will only give rise to a personal 
claim against the shipowner (/c). 

The value of a cargo may be sacrificed in whole or part 
in other ways, e.g. where putting into a port of refuge 
renders it illegal to land the cargo at its port of destina- 
tion, as in the case of cattle touching at an infected port. 
The loss of value due to such a sacrifice is made good in 
general average (’Z). 


Article 113 . — Sacrifice of Ship, Machinery, or Tackle. 

Sacrifice of ship^ machinery, or tackle, necessary for 
the safety of the whole adventure, and not incurred in 
carrying out the shipowner’s original contract, will give 
rise to a general average contribution (m), unless: — 


(h) Hallett v. Wigram (1850), 9 C. B. 580. 

(i) Dobson V. Wilson (1813), 3 Camp. 480. 

(k) Hopper v. Burness ^876), 1 C. P. B. 137; in -wliicli the payment 
of freight on cargo thus sold is discussed; and see Article 104, on 
master’s power of raising money ^n cargo. 

(l) Anglo-Argentine Co. v. Temperley, (1899) 2 Q. B. 403. 

(m) Birkley v. Presgrave (1801), 1 Bast, 220; Price v. Noble (1811), 4 
Taunt. 123; Wilson v, Bamk of Victoria (1867), L. R. 2 Q. B. 203. 
Tipping the ship by the head, in order^to repair the propeller, whereby 
water damaged the cargo, has been held a general average sacrifice : 
McCall V. Moulder (1897), 2 Com. Cases, 129. So also intentionally 
damaging the engines by working them to get a ship off is a general 
average sacrifice : Tlfie Bona, (1895) P. 125 (C. A.). As to calculation 
of the amount of general average sacrifice where it follows previous 
damage, and the ship becomes a constructive total loss, see Henderson v. 
Shankland, (1896) 1 Q. B. 525 (C. A.). 
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(1) The thing sacrificed was at the time in such a con- 
dition that it wonld have been certainly lost, 
even if the rest of the adventure was saved, 
when a mast is cut away, which is either certain 
to go overboard, or has already gone overboard 
and is hanging as a wreck (n), — or: — 

(2.) The sacrifice was rendered necessary by the 
original default of th^ shipowner, as in pro- 
viding a ship insufidciently equipped (o), in 
which case he must bear all the loss. 

Damage done to a ship by a voluntary and intentional 
stranding, or by knowingly causing her to come into 
collision, in avoiding a common peril, may be a general 
average sacrifice of the ship (p). 

Case 1. — A ship sailed well equipped, having a donkey-engine, 
and a sufficient supply of coal for all purposes other than pump- 
ing purposes; she met with heavy weather and leaked consider- 
ably; the donkey-engine was used to pump, and it was only by 
this steam pumping that the leak was kept under ; the coal ran 
short ; and some of the spare spars and cargo were used for fuel. 
Heldf that the sacrifice of the spars and cargo was a general 
average loss (q). 

Case 2 . — A ship ran aground and was in danger. The engines 
were intentionally worked to get her off, at the risk of straining 
them, and they were strained. Held, that the damage to the 
engines and the coal consumed were subjects of general average 
contribution (r). 

Case 3. — A sailing ship, with auxiliary screw, was damaged by 
perils of the sea, so that practically she had lost all power of 
sailing ; instead of repairing her sailing gear, she proceeded with 
her voyage under steam alone, at a very heavy expenditure in 
coals. Heldj that such expenditure did not give rise to a general 
average contribution (s). 

Case 4, — A ship met with a storm which caused part of the 
rigging to give way ; the mainmast in consequence began to lurch, 
and was cut away by the captain'<3 orders ; if it had not been cut 


in) Shepherd v, Kottgm (1877), 2 G. P. D. 585. See Cory v. 
Coulthard (1877), 2 C. P. B. a^pp. 583, 584. 

(o) See Robinson v. Price (1877), 2 Q. B. D. 91, at p. 95 ; Wilson v. 
Bank of Victoria (1867), Ij. B. 2 Q. B. 203; The Vortigern, (1899), 
P. 140. 

(p) Austin Friars Co. v. Spillers Bakers, (1915) 3 K. B. 586. 

(q) Robinson v. Price (1877), 2 Q. B. B. 91, 295. 

(r) The Bona, (1895) P. 126. y 

(s) Wilson V. Bank of Victoria, vide supra. 
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away, it would Ixave gone overboard very shortly, at great risk 
to the ship. Held^ that the cutting away of the mast, then 
practically worthless, did not give rise to a claim for general 
a wage contribution ^(t). 


Article 114 . — Sacrifice of Freight, 

Sacrifice of freiglit by tlie stipowner, by an act whereby 
the cargo is preserved, gives rise to a general average 
contribution against the cargo [u). 

The freight to be considered is the bill of lading, not 
the chartered freight (.«;). 

Case 1. — F. shipped coal on A.’s ship to be carried to Z. ; on 
the voyage the coal took fire by spontaneous combustion ; the ship 
and cargo were in immediate danger of total destruction by fire ; 
but, by jettison of cargo, and pouring water on it, and discharging 
it at Y., the ship and a large portion of the cargo were saved 
from destruction. It was found impossible to carry the cargo to 
its destination, and it was accordingly sold at Y. By reason of 
such measures, the ship was prevented from earning her freight 
by delivering at Z. Held, that the shipowner was entitled to a 
general average contribution from the cargo on account of the 
freight thus lost (y). 

Case 2. — A cargo of coals became so heated that it was impos- 
sible to carry it with safety to its destination. The master 
accordingly put into a port of refuge and discharged the coal, 
which was sold. Held, there was no general average, or any 
sacrifice of freight (z). 


(i) Shepherd v. Kottgen (1877), 2 C. V. D. 585. 

(u) Pirie v. Middle Dock Co. (1881), 41 L. T. 426. It was also sug- 
gested that the cargo was not entitled to general average contribution 
from the ship : (1) because the loss arose from vice in the cargo (as to 
which see Greenshields v. Stephens, (1908), A. G. 481) ; (2) because there 
was really no loss, the cargo selling for more at Y. than it would have 
realised after paying freight at Z, Tlie,,case is discussed by Bigham, J., 
in Iredale v. China Traders Go., (1899), 2 Q. B. 356. 

(x) Cf. The Leitrim, (1902) P. 256. Loss of time is not made good 
either as demurrage on ship, loss of interest on cargo, or loss of time 
freight by charterer. 

(y) Pirie v. Middle Dock Go. (uhi supra). 

(z) Iredale v. China Traders Co., (1900) 2 Q. B. 515. The principle of 
this case is that of Shepherd v. Kottgen, vide supra. 
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Article 115 . — Extraordinary Expenditure by Shipowner, 

Extraordinary expenditure voluntarily incurred, or 
extraordinary loss of time and labour voluntarily 
accepted, may also give rise to a general average con- 
tribution, provided that in each case the sacrifice is made 
for the common safety in a time of danger {a). But the 
expense must be both extraordii?l!ary and incurred to avoid 
a common peril (5). 

Such general average contribution must cover not only 
the voluntary sacrifice, hut also expenses directly caused 
by, or in consequence of, the voluntary sacrifice (a). 

Thus, when the cargo has been placed in safety, it will 
not be liable to contribute to expense afterwards incurred 
by the shipowner for the purposes of earning his freight, 
as in getting off a stranded vessel (o), or making arrange- 
ments for the further carrying of the cargo in his own 
vessel, under circumstances when the cargo might have 
stayed where it was, or have been carried on by other 
vessels, with equal advantage (rZ). But expenses incurred 
by the shipowner or his agents, as agents of the cargo 
owner or in the sole interests of the cargo, in preserving 
the cargo, must be borne by the cargo (e). 


(a) Per Bowen, L.J., Svendsen v. Wallace (1884), 13 Q. B. D. at 
pp. 84, 85. See also per Lawrence, J., in Birkley v. Presgrave (1801),. 
1 Bast, 220. The sentence in the text is in the words of Bowen, L.J. 
It is not quite clear what he meant by “extraordinary loss of time,”' 
as to which see foot-note (x) supra. 

(h) Of. SociUe Nouvelle v. Spillers, (1917) 1 K. B. 865. 

(c) Walthew v. Mavrojani (1870), L. B. 5 Ex. 116; Job v. Langton 
(1856), 6 E. & B. 779; Royal Mail Go. v. Bank of Rio (1887), 19 
Q. B. D. 362. 

(d) Schuster v. Fletcher (1878), SnQ. B. D. 418. Eor circumstances 
in which the shipowner may make such charges, see Bose v. Bank of 
Australasia, (1894) A. C. 687, in which Schuster v. Fletcher {v. s.) 
was disapproved. 

(e) See per M. Smith, J., an^Hannen, J., in Walthew v. Mavrojani 
(v s.)t at pp. 125, 126. M. Smith, J., suggests the case of “ perishable 
goods landed on a deseit island in a distant and unfrequented part of the 
world.” Semhle, that this is not general average but that, the original 
venture being at an end, the cargo owner must bear the whole expense : 

. see Cargo ex Argos (1872), L! R. 5 R. G. 134. Forwarding for the 
purpose of earning freight only must be paid for by the shipowner. C \ 
Schuster v. Fletcher, v. s. 
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Article 116. — E/cpenses in Port of Refuge. 

^ Wliere a ship on her voyage runs into a port of refuge 
to repair a general average sacrifice, such, as cutting 
away a mast, the expenses of repairing the sacrifice, of 
warehousing and reloading goods necessarily unloaded 
for the purpose of repairing the injury, and expenses 
incurred for pilotage v/'Sth other charges on the vessel 
on leaving port, are also the subject of general 
average (/). 

The amount of liability to a third party, incurred as 
the natural consequence of a general average act, is to 
be treated as general average expenditure. Thus if, in 
time of common peril, the ship is run into a dock to 
preserve her from sinking, and in doing so the risk of 
injuring the dock wall is intentionally and knowingly 
incurred, the liability of the shipowner to the dock owner 
for the injury done is a subject of general average con- 
tribution [g). 

Where a ship on her voyage, in consequence of damage 
not the subject of a general average contribution, such 
as springing a leak, puts into a port of refuge, and, in 
order to repair the ship, the cargo is necessarily landed, 
the expenses of reloading the cargo to enable the ship to 
prosecute her voyage are not the subject of a general 
average contribution from the cargo (A), nor is damage 
to the cargo sustaixied in discharging it, the cargo being 
in no danger, in order to repair the ship {i). 

Semhhf that in principle the expenses of unloading the 
cargo will or will not be the subject of general average. 


(J) Atwood V. Sellar (1880), 5 Q. B. D. 286. See also Plummer v. 
Wildman (1815), 3 M. & S. 482, as ^plained in Svendsen v. Wallace 
(1885), 13 Q. B. D. at p. 91; Halleit v. Wigram (1850), 9 C. B. 580. 

(g) Austin Friars Go. v. 8 fillers d Bakers, (1915) 3 K. B, 586. 

(h) Svendsen v. Wallace (1885), 10 App. C. 404; 13 Q. B. D. 69- 
See also Power v. Whitmore (1815), 4 M. & S. 141; Hallett V. Wigram,. 
V. s.; Walthew v. Mavrojani (1870), B. B. 5 Ex. 116. 

(i) Hamel v. P. d 0. Co,, (1908) 2 K. B. 298. 
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according as the cargo is not or is safe in the ship without 
removal (^). 

Sevibhy that the expenses of warehousing the cargp 
are to be borne by the cargo (h), 

Semble, that pilotage expenses and port dues out are 
not the subject of general average (Z). 

Note . — The distinction in fact between Atwood v. 
Sellar (m), and Svendsen v. Wallace (n), is that in the first 
case the ship put ■ into port to repair a general average 
sacrifice ; in the second to repair a particular average loss, or 
one liable to be borne by the ship alone (o); though such 
putting into port is probably a general average sacrifice in 
itself. The difierence in principle is not clear, and seems to 
be rather a question of the continuity of the transaction, 
unloading the cargo not being a necessary consequence of 
putting into port, which was the general average sacrifice in 
Svendsen v. Wallace; though it is of the voluntary sacrifice 
of the ship, which was the general average act in Atwood v. 
Sellar. But i't is impossible to feel that the present position 
of Atwood V. Sellar is satisfactory as an authority. Da 
Costa V. Newnham (p) must be taken as overruled : and 
Moran v. Jones (q) as either overruled or limited to its own 
very special facts (r). 


Article 117 . — Masters Duty to collect General Average 

Contribution. 

Where a general avei^age loss has occurred on a voyage, 
the shipowner or master has the right to retain the cargo 


(fe) In practice they are charged as general average; but see per 
nrett, M.R., 13 Q. B. D. at p. 76; Bowen, L.J., 13 Q. B. D. at p. 88; 
Xiord Blackburn, 10 App. C. at p. 414. 

(l) So per majority of 0. A. in Svendsen v. Wallace^ vide supra. 

(m) (1880), 6 Q. B. B. 286. 

(n) (1885), 10 App. C. 404. 

(o) Jackson v. Oharnock (1800), 8 T. B. 509; Hallett v. Wigram 
(1850), 9 C. B. 580, 

ip) (1788), 2 T. R. 407. per Brett, M.R., 13 Q. B. D. 80; 
Bowen, L.J,, p. 90, 

iq) (1857), 7 E. & B. 523. See per Brett, M.R., at 13 Q. B. D. p. 80; 
Bowen, X.J., at p. 93. See also 19 Q. B. B. 371, 377. 

(r) The practice of English adjusters will be found in the Rules of 
Practice of the Association of Average Adjusters printed in the Annual 
Reports of the •Association. See also The York- Antwerp Rules, 1890, 
Appendix IV. 
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until lie is paid or tendered tte amount due on it for 
general average (,9) ; lie is under a duty to persons 
entitled to a general average contribution from tbe cargo 
sb to do, and is liiible to an action if lie omits to do so (t). 

It is also tbe duty of tlie master to furnisb to all 
cargo owners all the accounts and particulars necessary 
for adjusting general average (u). If he omits to do so,, 
the cargo owner who fails to tender a sufficient sum in 
consequence of such omission, is not liable for such 
failure (x). 

If he does furnish such particulars, the cargo owner 
must either pay the sum demanded, or tender tbe right 
sum, at his peril (^). 

If, as in practice, the master demands a particular 
security (y) for the payment by the cargo owner of the 
amount found on adjustment to be due, such security 
must be a reasonable one (z). 

Case. — A., shipowners, had a lien on cargo in their ship, for 
general average. They required the cargo owner to make a 
deposit of 10 per cent, on the value of the goods in the name of 


(s) See per Lord Esher and Lindley, L.J., in Huth v. Lamport 
(1886), 16 Q. B. D. 736; Simmonds v. White (1824), 2 B. & 0. 805, at 
p. 811. For a clause exempting the goods from lien, but making the 
shippers liable, see Walford v. Galindez (1897), 2 Com. Gases, 137. 

(t) Strang v. Soott (1889), 14 App. C. at p. 606; Crooks v. Allan 
(1879), 6 Q. B. D. 38; NoheVs Explosives v. Rea (1897), 2 Com. Gases, 
293. Hallett v. Bousfield (1811), 18 Ves. 187, is now of doubtful 
authority, see 14 App. 0. 606. Some bills olf lading exempt the master 
from this duty, e.g., “ shipowner not to be bound to exercise his lien on 
cargo for general average contribution.” The master is under no duty 
to persons entitled to salvage from the cargo to detain it until he obtains 
a bond from the cargo owners to pay such salvage : The Haishy (1885), 
10 P. B. 114, and Article 121. 

(u) Huth V. Lamport, vide supra; and see The Norway (1864), B. & L, 

at p. 397. ^ 

(ic) See per Lord Esher and Lindley, L.J., in Huth v. Lamport 
(1886), 16 Q. B. D. 736; Sirnwronds v. White (1824), 2 B. & 0. 805. 

(y) Semhle, that if the master obtains from the cargo owners the form 
of security usual at the port of discharge he will be protected : Simmonds 
V. White (1824), 2 B. & 0. 806; The Itaishy (1886), 10 P. D. 114. 

(z) Huth V. Lamport (1886), 16 Q. B. D. 736. The clause in some 
bills of lading, ” In case of average, a deposit sufficient to cover the 
estimated contribution to be paid at port of discharge if so required by 
the master,” seems both unnecessary and unworkable. The master has 
his lien without it, and the method of ” estimating,” which is the 
difficulty, is not provided for. 
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A., or B., his average adjuster, or A. and B. ; and to execute a 
bond, the “ Liverpool Bond,” providing that such deposit should 
he a security for general average, and that the persons in whose 
name it stood might pay out from time to time such sums as the;^ 
thought right to A. or his master on accouiffc of their disburse- 
ments. All questions of general average to be adjusted by B., 
with appeal to arbitrators whose decision was final.” Held, that 
such^a requirement was unreasonable, and its continued demand 
released the cargo owner from the necessity of tendering (a). 


Article 118 . — Who can sue for General Average 
Contribution, 

I. Tke shipowner, or the charterer, if the charter 
amounts to a demise : they have also a possessory lien on 
the cargo for the general average contribution due 
fi'om it (b). 

II. The cargo owner, who can sue another cargo 
owner (c), the shipowner, or the person entitled to the 
freight, for general average contribution due from them. 
He has not after adjustment a maritime lien on the ship 
for the contribution due from it, nor will such a personal 
debt support a bottomry bond on the ship given in a 
subsequent voyage {d), 

III. The person entitled to the freight, for contribu- 
tions due from the other interests in the adventure (e). 


Article 119 . — Who can he Sued for General Average 
Contribution. 

There are liable for general average contribution ; — 

I. The shipowner, for thatrdue from the ship (unless 
she is under a charter amounting to a demise, in which 


(a) Huth Y. Lamport {uhi supra). 

(b) See Articles 117, 149. 

(g) Strang y. Scott (1889), 14 App. C. 601; Dobson y. Wilson (1813), 
8 Gamp. 480. * 

(d) The North Star (I860), Lusb. 45; qumre, whether a lien for 
general average by foreign^ law will support a bond. 

(e) Pirie v. Middle Dock Go. (1881), 44 L. T. 426. 
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case tlie charterer is liable), and from the chartered 
freight (/). 

II. The charterer, for that due from the ship, if the 
charter amounts lo a demise, and in respect of his 
interest in bill of lading freights (g). 

III. The cargo owner. 

lY. A consignee of cargo who has taken delivery of 
the goods under a bill of lading is not liable for general 
average, unless : — 

(a.) He is the owner of the goods; or 
(b.) The bill of lading under which he takes the 
goods stipulates that he shall pay average ; or 
(c.) He has notice from the master of his lien for 
average, and after that takes the goods {h). 

V. The shipper, though the property in the goods has 
passed from him, may be liable under special clauses in 
the bill of lading (?!). 


Article 120 . — General Average Contribution ^ how 
adjusted. 

In the absence of special agreement (^:), the amount to 
be contributed in general average is adjusted when the 
voyage is terminated by the delivery of the goods or 
otherwise and according to the law of the place of 


(/) As to the liability of chartered freight on a round voyage, see 
Williams v. London Assurance Go. (1813), 1 M. & S. 318; Garislrook 
Co. V. London and Provincial Co., (1902) 2 K. B. 681. 

(g) See The Leitrim, (1902) P. 256 ; and Lowndes on General Average, 
6th ed., sect. 73. 

(h) Scaife v. Tohin (1832), 3 B. &^Ad. 523. He would not be liable if 
he merely had notice that the goods were liable for general average, bnt 
not that the master claimed a lien (ihid.). 

(i) Walford v. Galindez (1897), 2 Com. Cases, 137. 

{k) E.g., “ Average, if any, to be adjusted according to British cus- 
tom,” whic^h makes the custom of English average adjusters, though 
contrary to the law, part of the contract, Stewart v. West India Co. 
(1873), L. E. 8 Q. B. 362. A very usual clause is, “Average to be 
adjusted according to York-Antwerp rules,” referring to a code of rules 
settled and adopted by a series of international conferences, including 
one at York in 1864, one at Antwerp in 1877, and one at Liverpool in 
1890. See Appendix IV. • • 
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delivery (1), The fact that the voyage has been tem- 
porarily suspended, while the ship is repaired at a port 
of refuge, does not justify an average adjustment at such 
port (m). 

If after the shipowner has incurred general average 
expenditure at a port of refuge both ship and cargo are 
losl while completing the voyage, the shipowner cannot 
claim contribution from the o'^ers of cargo (n). 


Article 121. — Salvage. 

If cargo is saved from loss or damage on a voyage by 
persons other than those who have undertaken to carry 
it (o), the salvors are entitled to remuneration for their 
services, known as salvage. 

ISTo salvage is payable by cargo owners unless some 
cargo is saved, and it is payable proportionately to the 
cargo saved (p). Ship and cargo must each pay its own 
share of salvage; neither can be made liable for salvage 
due from the other without an express agreement to pay 
it ( 2 ), or unless the shipowner is liable to indemnify the 
cargo owner for such payment, which was caused by his 
breach of contract (r) ; but either or both, if saved, may 
be liable to pay salvage for life saved, though,* if life is 


(Z) Simmcmds V- White (1824), 2 B. & C. 805; Dalgleish v. Dmidson 
(1824), 5 D. & B. 6. The shipowner is under no obligation to employ an 
average stater at any particular place, or at all. He may make bis own 
statement : Wavertree S,S. Go. v. Love, (1897) A. C. 37l 

{m) Hill V, Wilson (1879), 4 C. P. D. 329; see also Fletcher v» 
Alexander (1868), L. E. 3 G. P. '375; Mavro v. Ocean Insurance Co. 
(1875), L. B. 10 C. P. 414. 

(n) So beld by Sankey, J., as matter of the common law. Chellew v_ 
Boyal Commission, (1921) 2 K. B. 627. In the G.A. the decision waa 
affirmed only on the effect of the York- Antwerp Buies, (1922) 1 E. B. 12. 

( 0 ) This includes a King’s ship, if the services rendered are beyond the* 
scope of her public duty : The Cargo ex Ulysses (1888), 13 P. D. 205. 

(p) The Longford (1881), 6 P. B. 60. 

(q) The Pyrennee (1863), B.'^& L. 189; The Raishy (1885), 10 P. B. 
114; a case of an agreement to salve, and not an agreement to pay a 
particular sum for salvage. For instances of such express agreement, see 
The Prinz Heinrich (1888), 13 P. B. 31; The Cambrian (1887), 57 
B. T. 205. 

(r) Scaramanga v. Marquand (1886), 53 L. T. 810; Duncan v. Dundee- 
Shipping Co. (1878), 5 Sc. Sess. 0., 4th Ser. p. 742. 
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saved, bat not cargo or sliip, the cargo owner or ship- 
owner will not be liable to pay life salvage ( 5 ). 

Tbe authority of the master to bind the cargo to pay 
salvage is derive^ from necessity and benefit to the 
cargo (t). It is no part of the duty of the master of the 
salved ship to protect the salvors by obtaining a bond 
from the cargo owners for their proportion of any salvage 
that may be due before allowing the cargo owners to take 
away their goods (u). 

Where, however, the shipowners have paid, or made 
themselves personally liable to pay, a sum of money for 
the preservation of the ship and cargo, if such payment 
is justifiable, and did not result from the fault of the 
shipowners (.3;), they will have a lien on the cargo for the 
sum that they have justifiably paid (y) ; though the fact 
that they have bond fide and reasonably paid a certain, 
sum, is not conclusive that that sum is the basis on which 
the liability of the cargo owners is to be reckoned (z)* 

The charterer of a vessel which renders salvage services 
is not entitled, in the absence of special clauses («), to 
salvage for those services (b) unless the charter amounts 
to a demise, so that at the time of the salvage he is in 
possession of the vessel (c). 


(s) The Renpor (1883), 8 P. D. 115; The Mariposa, (1896) P. 273; 
Cargo ex Sarpedon (1877), 3 P. D. 28; The Fusilier (1865), 3 Moore, 
P. C. N. S. 51. In The Annie (1886), 12 P. D. 50, the ship was raised, 
bat sold for less than the cost of raising her, and it was held that there 
was nothing to which a claim for life salvage could attach. 

(t) The Renpor (1883), 8 P. D. at p. 118. 

(tt) The Raishy (1885), 10 P. D. lU. 

(x) The Ettrick (1881), 6 P. D. 127. 

(y) Briggs v. Merchant Traders' Go. (1849), 13 Q. B. 167 ; Cox v. May 
(1815), 4 M. & S. 152. 

(z) Anderson, Tritton S Co. v. Ocean S.S. Co. (1884), 10 App. C. .107. 
For the conditions rendering a salrage agreement void, see The Rialto, 
(1891) P. 175; The Mark Lane (1890), 15 P. D. 135. 

(a) For such a special clause, held to divide equally the net profit on 
the salvage operations, see Booker v. Pocklington, (1899), 2 Q. B. 690. 

(h) The Collier (1866), L. B. 1 A. 83; The Waterloo (1820), 2 
Dods. 433; The Alfen (1857), Swabey, 189. The charterer may have a 
claim against the owner for delay or deviation in rendering the salvage : 
The Alfen, vide supra. 

(c) The Maria Jane (1850), 14 Jur. 857; The Scout (1872), Xj, B. 3 
A. & E, 512; Elliott Tug Co. v. Admiralty, (1921) 1. A. C, 137, and 
Article 2. 

A. 21 
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Case, — The E., owned by A., rendered salvage services to the 
/Si., owned by K., and chartered to A., the charter not amounting 
to a demise. Held, that A. was entitled to salvage from the 
S. (h). 


Article 122. — Collision, 

The cargo laden on board vessel at tbe time of 
collision cannot be sued in the Admiralty Court for the 
damage {d) even though it belongs to the owner of the 
ship, or to the charterer under a charter amounting to a 
demise (e). 

The owner of cargo on board a ship sued for collision 
can only be compelled to pay into court the amount of 
freight due from him to the shipowner (/). 

The owner of a cargo lost by a collision in which both 
ships are in fault may of course recover his whole loss 
against the owner of the ship that is carrying his cargo, 
unless prevented by exceptions in the bill of lading. But 
he may make an alternative claim against the stranger 
ship [g), in which case before December, 1911, he would 
have recovered half his loss against the stranger ship 
and half against the carrying ship (7i), and since Decem- 
ber, 1911, he can recover his loss against the two ships in 
the proportions in which they have been found to be in 
fault (7). If the stranger ship is alone in fault, he may 
either recover the whole loss against her, or he may 
recover it from the carrying ship, unless prevented by 
exceptions in the contract of affreightment (^:) ; if the 


(d) The Victor (1860), Lush, 72; The Leo (1862), Lush. 444. 

(e) If it were a demise, the charterer would be liable for oollisiou 
caused by negligence of the chartered ship : Fenton v. Dublin S.S. Co, 
(1838) 8 A. & E. 835. 

if) The Leo (1862), Lush. Hi; The Flora (1866), L, E. 1 A. & E. 45. 

(g) Thofogood v. Bryan (184^), 8 C. B. 115, to the contrary, is now 
overruled by The Semina (1887), 13 App. C. 1. 

(h) The Milan (1861), Lush. 388. Cf. Chartered Merc, Bank v, 
Netherlands Co, (1883), 10 Q. B. I). 621. 

(i) Under the Maritime Conventions Act, 1911 (1 & 2 Ueo. 5, o. 57). 
(k) As he almost certainly would be under the exception of perils of 

the seas : The Xantho (1887), 12 App. G. 603. 
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carrying ship alone is at fanlt, he may recover the whole 
loss from her unless prevented by exceptions in the con- 
tract of affreightment (1), 


(1) See The Xantho (1887), 12 App. C. 503, and Articles 83, 84, ante. 
On the liability of a ship in rem for a collision, where the charter 
amounts to a demise, see The^ Tasmania (1888), 13 P. D. 110, and 
Article 2. 
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SECTION YIII. 

PeEFORMANCE of OONTIj^ACT : Unloabing. 

Article 123 . — Unloading under a Charter, 

At the port of discharge it is the duty of the master to 
proceed to the place of divScharge provided by the coutract 
of affreightmeut (a), and the shipowner may be restrained 
by injunction from discharging cargo in a place not so 
agreed to (6). Apart from special provisions, it is the 
duty of the shipowner to get the goods out of the ship’s 
hold and put them on the ship’s deck or alongside (c) : 
but the duty of providing, and making proper use of, 
sufficient means for the discharge of the cargo, when it 
has been got up out of the hold, lies in general upon 
the charterer (d). In the absence of any limitations by 
the terms of the charter or bill of lading, the charterers 
or consignees must take delivery at the time and under 
the conditions stated in the following articles, and must 
take delivery continuously in ordinary working hours 
from that time (e). 

This duty must be fulfilled when : — 

(1.) The ship is at the place where the carrying 
voyage is to end (c). (Articles 34 — 39.) 


(a) See Article 38, o 

(h) Wood V. Atlantic Transport Go, (1900), 5 Com. 0. 121. 

(c) Ballantyne v. Baton (1912), Sess, Gas. 246. The shipowner is- 
not in the absence of a custom of the port bound to separate cargoes- 
which have been loaded in b?^lk, e.g,, bones, horns, piths and hoofs 
mixed : Clacmitch v. Hutcheson (1887), 15 Sc. Sess. C., 4th Ser, 11. 
For the custom of London as to timber, see Aktieselkah Helios v. Ek- 
man, (1897) 2 Q. B. 88 (C. A.), and Article 43; and see, as to Liverpool, 
Cardiff S,S. Go. v. Jamieson (1908), 19 Times L. B. 159. 

(d) Per Lord Selborne in Postlethwaite v. Freeland (1880), 5 A. 0. at 
p. 608; per Lord Esher in Nelson v. Dahl (1879), 12 Oh. B. at p. 583. 

(e) Zillah v. Midland Ry. Co, a908), 19 Times L. B. 68. 
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JSTeitlier the master nor any agent of the sliipowner is 
entitled to demand of tlie consignee before the ship’s 
ai^rival, whether he will receive the goods consigned to 
him. A refusal t?) perform the contract made before the 
ship’s arrival is not necessarily a breach of the contract, 
unless it is accepted as such by the shipowner, or is atill 
nnretracted at the time of the ship’s arrival, in which 
case it is a continuing re’^usal amounting to a breach of 
the contract (/). 

(2.) She is ready to discharge (.y). 

[Notice to the charterer of the above facts is 
not necessary, but when they are fulfilled 
the lay-days allowed for discharging begin. 
(Article 124) (h),] 


Article 124 . — Notice of Readiness to discharge not 
required. 

In the absence of special contract (i) or custom {j), the 
shipowner is not bound to give notice of his readiness to 
unload either to the charterers or to shippers or consignees 
under bills of lading (Jc). 


(/) Ripley v. M'Clure (1849), 4 Ex. 345, as modified and explained by 
Hochster v. Be la Tour (1853), 2 E. & B. 678; Frost v. Knight (1872), 
li. R. 5 Ex. 322; which cases are discussed in Johnstone v. Milling 
(1886), 16 Q. B. D, 460. See Mersey Steel Co, V. Naylor Benzon 
(1884), 9 App. C. 434, at pp. 438 , 439. 

(g) See note (c), p. 324, supra-, and Armement A. Deppe v. Robinson, 
(1917) 2 K. B, 204. 

(h) As to the time when the ship’s responsibility ends, see British 
Shipowners’ Co. v. Grimond (1876), 3 Sc. Sess. Cases, 4th Ser. 968; 
Knight 8.S. Co. v. Fleming (1898), 26 R. (Sess. Cas.) 1070; The 
Jaederen, (1892) P., per Barnes, J?, at p. 368, and Article 127, Note 4, 
post, p. 337, 

{i) In through bills of lading from the United States there commonly 

appears, “ Party to be notified Where the name of the consignee 

is inserted in this space there is an obligjiftion upon the shipowner to give 
notice to him of the arrival of the goods : E. Clemens Horst Co. V. 
Norfolk, dtc. Co. (1906), 11 Com. Cas. 141. 

(/) Gf. sect. 11 of the Canadian Water Carriage of Coods Act, 1910, 
infra, p. 494. 

(k) Harman v. Mant (1815), 4 Camp. 161; Harman v. Clarke (1816), 
4 Camp. 169; Nelson v. Dahl (1879), per Brett, L.J., 12 Ch. D. at 
p. 583; and cf. Major v. Grant (1902), 7 Com. C- 231. 
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If, lioweyer, tlie shipowner’s wi'oiigfnl act or omission 
has prevented the charterer or consignee from learning 
by reasonable diligence of the ship’s readiness to unload, 
he will to that extent be discharged {tj. 

Case 1. — A sMp carried goods under a bill of lading, ‘*to be 
taken out in fourteen days after arrival, or to pay IO 5 . a day 
demurrage.” The ship was ready to deliver on October 3, but 
the goods were not landed till October 29. The consignees 
pleaded : (1) no notice of arrival : Held^ unnecessary (m) ; 

(2) that the ship was wrongly entered in the custom-house as Die 
Treue instead of The Treue : Held, that an entry by the ship- 
owner so inaccurate as to mislead a person using reasonable 
diligence, would have relieved the consignee from liability for 
demurrage ; but that it was not proved here that reasonable 
diligence had been used, and that therefore the consignees were 
liable (n). 

Case 2. — Under a charter : ** the ship to be addressed to 
charterers’ agents free of commission,” the ship, in breach of the 
charter, was addressed by the shipowners to other agents, who 
gave no notice to consignees, whereby the latter were sued for 
demurrage. It being proved that the charterer’s agent would 
have given such notice : Held, that the shipowner could not 
claim demurrage, the liability to which arose from his own breach 
of contract ( 0 ). 

TJ nloadmg according to custom of port of discharge, 
see Articles 45 and 133. 

Demurrage in unloading, see Section IX. 


Article 125. — Duty of Master as to Delivery at Port of 
Discharge. 

In tbe absence of statutory provisions (p), customs of 
tbe port of discharge {g), or express stipulations in the 


(Z) Boulder v. General Steam Nan-igation Go. (1862), 3 F. & F. 170; 
Bradley v. Goddard (1863), 3 F. & F. 638; Harman v. Glarhe, vide 
supra. 

(m) In Boulder v. General Steam Navigation Co., vide supra, an 
attempt to prove a custom to give notice to consignees failed. 

(n) Harman v. Clarke, vide supra. 

( 0 ) Bradley v. Goddard (1863), 3 F. & F. 638; and see p. 149, 
note (k). 

(p) Such as Merchant Shipping Act, 1894, ss. 492-501; Article 127, 
and Appendix III. 

(g) In London, for example, delivery to the dock authority is, 
as regards the ship’s liability, equivalent to delivery to the consignee : 
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charter or bill of lading, the master on the arriTal of the 
ship at its destination must allow the consignee a reason- 
able time to receive the goods, and cannot discharge his 
liability by landing them immediately on the ship’s 
arrival (r). 

The holder of the bill of lading, who presents it art a 
reasonable time, is entitled, in the absence of 6nstoni to 
the contrary, to have the goods delivered to him direct 
from the ship, existing liens being satisfied. ( 5 ). 

If a person claims the goods as entitled to them, but is 
nnable to produce the bill of lading, the captain can, of 
course, deliver them to him on his giving security, or an 
indemnity, against possible adverse claims by others. In 
.some cases it may be so reasonable for the shipowner to 
do this, that he cannot claim demurrage for delays 
resulting from his refusal to do it (t). 

The shipowner or master is justified in delivering the 
goods to the first person who presents to him a bill of 
lading (w), making the goods deliverable to him, though 
that bill of lading is only one of a set, provided that he 
has no notice of any other claims to the goods, or 
knowledge of any other circumstances raising a reason- 
able suspicion that the claimant is not entitled to the 


PetTocochino v. Bott (1874), L, E. 9 C. P. 855. Cf. Grange v. Taylor 
(1904), 9 Com. Cas. 223, where the bills of lading were for undivided 
portions of a bulk cargo, the whole of which was delivered to the Dock 
Company, and the shipowner was held under no obligation to divide up 
the portions correctly. Cf, P. S 0. Co. v. Leeiliam (1915), 32 T. Li. E. 
153, as to a custom of Hull. 

(f) Bourne v. Gatliff (1844), 11 CL & Fin. 45, at p. 70. This article 
will apply to all ports where there"* are statutory regulations or customs 
of the port; for an English port without customs, see Fowler v. Knoop 
(1879), 4 Q. B. D. 299. 

($) Erichsen v. Barkworth (1858), 3 H. & N. 601, at p, 616. 

(t) Carlherg v. Wemyss Co. (1915), gtess. Cas. 616. 

(u) If he delivers without having the bill of lading produced (e.g., to 
the consignee named in the captain’s copy) he of course runs the risk of 
being liable to some holder of the bill of lading by assignment or pledge 
from the consignee. Cf. London Joint Stock Bank v. Amsterdam Co. 
(1910), 16 Com. Gas. 102. Therefore in any such case he should take a 
sufficient indemnity, or security, from the person to whom he delivers 
without production of the bill of lading. 
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goods (x). If lie has any such, notice or knowledge he 
must deliver at his peril to the rightful owner (y), or. 
must interplead (z). He is not entitled to deliver to t|ie 
consignee named in the bill of lading'^ without the pro- 
duction of the hill of lading, and does so at his risk if 
the. consignee is not in fact entitled to the goods (a). 

Such delivery by the master will not affect the pro- 
perty in the goods, so as to confer any better right on 
the claimant than he originally had, as against persons 
claiming on another bill of lading of the set (b), 

Semhle, that a warehouseman, with whom the goods 
have been warehoused under statutory powers, is in the 
same position as the shipowner as to the delivery of the 
goods (c). 

Case . — Goods were shipped and consigned to G. to be delivered 
in Z. under three bills of lading marked First, Second, Third, 
respectively. G. indorsed the bill of lading marked “First’’ 
to a bank as security for a loan. On the arrival of the goods at 
Z, they were landed into warehouses by the master, under a stop 
for freight due on them. G. produced to the warehouseman the 
bill marked “ Second,” unindorsed, and was entered in their books 
as the owner. G. then paid the freight, and gave a delivery order 
to P., to whom the warehouseman delivered bond fide and without 
knowledge of the bank’s claim. Held, that the warehouseman was 
not liable to the bank for wrongful delivery of the goods (d). 


(x) Glyn, Mills S Co. v. East and West India Dock Co. (1882), 7 
App. C. 591; The Tigress (186S), B. & L. 38. See also Caldwell v. Ball 
(1786), 1 T. E. 205. 

(y) In answer to a claim by the indorsee of a bill of lading the ship- 
owner is entitled to plead that the shipper of the goods had no property 
in them and that therefore no property has passed to the indorsee : 
Finlay v. Liverpool and G. W. Co. (1870), 23 L. T. 161. 

(iz) Per Bord Blackburn, 7 App. 0} at pp. 611, 614. The opinion in 
Fearon v. Bowers (1753), 1 H. Bl. 364, n., and any dicta approving 
it in The Tigress, vide supra, to the effect that the captain is not con- 
cerned to examine who had the better right on different bills of lading, 
are overruled by the principal rase. 

(a) The Stettin (1889), 14 P. B. 142. 

(b) Barber v. Meyerstein (1870), B. B. 4 H. B. 317. 

(c) See per Bords Selborne and Oaims, 7 App. C. 597 ; Bord O’Hagan, 
p. 601; Bord Blackburn, pp. 609, 614; Bord Watson, p. 614; contra, per 
Bord FitzGerald, p. 617; and per Brett, B.J., 6 Q. B. B. 486. 

(d) Glyn, Mills d Go. v. East and West India Dock Co. (1882), 7 
App. C. 591. 
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Article 125a, — Goods of Different Owners mixed and 
Unidentifiable. — Delivery. 

Where goods of Jiie description, shipped iinder different 
bills of lading, become unidentifiable in the course of the 
voyage, and if this result has happened by reason, of 
excepted perils (so that the shipowner has a defence 
against the claim of ahy bill of lading holder for 
damages for his failure to deliver the actual goods 
shipped under that bill of lading), the owners of the 
goods so mixed become tenants in common of the whole 
of the mixed goods in the proportions in which they have 
severally contributed to that whole (e). It will there- 
fore be the duty of the shipowner to deliver the indis- 
tinguishable goods, or their proceeds, to the various 
holders in proportion to the extent to which full delivery 
on each bill of lading remains unsatisfied by the delivery 
under it of its proper identifiable goods (/). 

The shipowner may be relieved of this duty of appor- 
tioning the goods among the bill of lading holders by 
the provisions of the various bills of lading, or by the 
custom of the port as to discharge {g). 

This principle has no application where various ship- 
ments become mixed and unidentifiable in the course of 
the voyage, but the shipowner on the terms of his con- 
tracts has no defence to a claim by any particular bill of 
lading holder that he has failed to deliver the specific 
goods shipped under the particular bill of lading (Ti). 

Note 1. — It is not very easy to say how far, if at all, the 
principle of Spence v. Union Manne Co. (z) can survive the 
1 

(e) Spence v. Union Marine Co. (1868), Jj. B. 3 C. P. 427, following 
Buckley v. Gross fl863), 3 B. & S. 666, and Jones v. Moore (1841), 4 
Y. & 6. 351. Of. Lord Bussell of Ki^owen, L.C.I., Smurthioaite v. 
Hannay, (1894) App. Cas. 494, at p. 505. 

(/) See Note 2 at end of this article. 

Ig) Grange v. Taylor (1904), 9 Com. Cas. 223 : Petrococliino v. Bott 
(1874), L. B. 9 C. P. 355 (both as to London) ; ?. d 0. Co. v. Leetham 
(1915), 32 T. L. B. 153 (as to Hull). 

(h) Sandeman v. Tyzack d Branfoot Co., (1913) A. C. 680. 

(i) (1868), L. B. 3 C. P. 427. 
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decision of the House of Lords in Sandeman v. Tyzack [k), 
but it is believed that the statements of the law in the text 
above are correct. In Sandeman v. Tijzack Lord Moulton (1) 
suggests that in any case the shipowner would be liable ^to 
any one of the bill of lading holders for damages for failure 
to deliver, but that if the bill of lading holder choose to avail 
hiipself, by the doctrine of commixtio, of the right to treat 
himself and the other bill of lading holders as tenants in 
common of the mixed mass, he i^iust give credit for what he 
receives under that election against his claim against the 
shipowner for damages. This seems inapplicable to a case 
where the failure of the shipowner to deliver goods shipped 
under any particular bill of lading gives no claim for damages 
to the holder of that bill of lading, seeing that the failure is 
due to an excepted peril. In Sandeman v. Tyzack {k) the 
shipowner had no excepted peril on which he could rely, and 
he had no answer to the claim of a holder of a bill of lading 
for 500 bales marked J.P.S. etc. for failure to deliver those 
500 bales. The dicta of Lord Moulton do not appear to be 
pertinent to the different case that \vould arise if excepted 
perils excused the failure to deliver the goods shipped under 
the bill of lading. 

Note 2. — The statement in the text as to the principle of 
apportionment where the doctrine of commixtio applies is 
correct, and is of simple application, when the parcels of 
cargo shipped have all arrived at their destination. But 
where the position is complicated by a part of the whole 
cargo having been lost at sea, as well as by part arriving 
unidentifiable, difficult problems may arise. The difficulty 
is to determine in what proportions the various bill of lading 
holders have contributed to the bulk of unidentifiable goods. 
This would necessitate also the ascertainment of the pro* 
portions in which the various holders contributed to the 
amount of goods lost at sea. 

The problem can obviously be solved only by making 
assumptions. One possible method wrould be to assume that 
the goods lost at sea were contributed by the various consign- 
ments in proportion to their original amounts when shipped. 
Another method would be to assume that the unmarked and 
unidentifiable bulk has been contributed by the various con- 
signments in proportion iio their original amounts when 
shipped. In Spence v. Union Marine Co. (ubi supra) there 
was a loss of part of the whole shipment at sea, and also an 


(fe) (1913) A. C. 680. 
{1) Ibid, at p. 697. 
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arrival of unmarked and unidentifiable bales. The Court 
seems to have held that the amount paid in by the 
defendants was, in any case, enough, without going into the 
ni®e questions inY>ived in ascertaining how much the 
plaintiffs had in fact lost. The headnote in the Law 
Reports (not apparently justified by the judgment) says, 
“ All the owners became tenants in common of the cot:^n 
which arrived at Liverpool and could not be identified . . . 
the share of each owner loss in the cotton totalty lost 
. . . and his share in the remainder which arrived at 
Liverpool being in the proportion that the quantity shipped 
by him bore to the wdiole quantity shipped.'’ This is to 
apply the two methods suggested above both at once, but 
this is impossible in almost every case. There is no neces- 
sary connection at all between the proportion of goods lost 
(assuming, them to have been lost in the proportions of the 
original shipments) and the resulting proportion of- unidenti- 
fiable goods. 

There is, however, a principle upon which the same 
percentage can be applied both to the bales lost at sea and 
to the unidentifiable arrived bales, and can be applied in 
every case, viz, the share of each consignee's loss in the 
bales lost at sea, and equally his share in the unmarked 
arrived bales is in the proportion which the difference 
between the number of marked bales delivered to each 
consignee and the number of marked bales shipped to each 
consignee bears to the total of such differences for all the 
consignments (m). And this, it is submitted, should be the 
rule applied in such cases. 


(m) Thus suppose A. ships 500 bales marked RS., and B. ships lOO 
bales marked MN. A.’s consignee has delivered to him 450 marked RS. 
B.’s consignee has delivered 10 marked MN. There have been lost at 
sea 100 bales (marks unknown), and there arrive 40 without marks and 
unidentifiable. 

A. shipped 500 and has had delivered 450, i,e,, 50 were in the 100 lost 
at sea, or are partly in the 40 unmarked. B. shipped 100 and has had 
delivered 10, i.e., 90 were in the 100 lost at sea, or are partly among 
the 40 unmarked. A. is short 50 and B. is short 90, he., 140 aftogether. 
If 5-14ths of the 100 lost at sea were A.’| and 9-14ths were B.’s, then A- 
lost 35 !■ and B. lost 64 -f-. There remain unaccounted for 14 1 of A.’s, 
i.e., 5-14ths of the 40 unmarked, and 25|- of B.’s, i,e., 9-14ths of the 
40 unmarked. If the headnote to Spence v. Union Marine Co, were 
applied to this case it would mean that 5-6ths of the 100 lost at sea 
came out of A.’s consignment, and 5-6ths of the 40 unmarked belong to 
A. But A. has only lost 50 altogether, either by loss at sea or by loss 
of marks I 
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Article 12G . — The Master’s Power to land or carry on 
the Goods at Common Law. 

While the master is not, as a general rule, hoiuid to 
unload except on production of the bill of lading, he is 
nof hound to keep goods on board his ship if no bill of 
lading is produced. 

If the consignee or holder (ff the bill of lading does 
not claim delivery within a reasonable time, the master 
may land and warehouse the cargo in a statutable {n) 
warehouse at the expense of its owners, still preserving 
his lien on it, and it is bis duty to act reasonably (o) in 
doing so rather than render the charterers, if they are 
not the defaulting consignees, liable for demurrage (p). 

In such a case the warehouseman holds the goods as 
the common agent of the shipowner and of the consignee 
or indorsee of the bill of lading ; agent of the shipowner 
to retain the goods under his lien for freight; agent of 
the consignee or indorsee to hold or deliver the goods for 
him on his producing the bill of lading and paying the 
freight (g). 

Semble, that if there are no statutable warehouses, 
delivery into which preserves his lien, he can still retain 
it by hiring a warehouse for the purpose (r). 

If, in unloading by the master, owing to the delay 
or absence of the consignee, difficulties arise, from the 
inaccurate description of goods in the bill of lading, the 
consignee must bear the resultinf loss {s). 

If the master is forbidden to land the goods by the 
port authorities, or cannot obtain warehouse accom- 


(n) I.e., a warehouse, on the goods in which the lien of the shipowner 
is preserved by some statute, such as M. S. Act, 1894, s. 494. (See 
Appendix III.) 

(o) See Smailes v. Hans De^en (1906), 12 Com. Cas. 117. 

(p) Howard v. Shepherd (1850), 9 C. B. at p. 321. Erichsen v. 
Barkworth (1858), 3 H. & N. 601. This power is also given by express 
provision in most bills of lading. See article 127, Note 1. 

iq) See Willes, J., Meyerstein v. Barber (1866), L. B. 2 C. P. 38, at 
p. 50. 

(r) Mors le Blanch v. Wilson (1873), Jj. K. 8 C. P. 227, 

(s) Shirwell v. Shaplock (1815), 2 Chit, 397. 
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modation, lie may, and must, deal with them in the 
manner both most reasonable to preserve his lien, and 
most convenient in his judgment for their owner, at their 
owner’s expense (t). 


Article 12T. — Statutory^ Provisions as to Unloading. 

By statute [u), a shipowner is at liberty to land any 
goods imported in his ship from foreign parts into the 
United Kingdom, whenever (/r) their owner fails to make 
entry of them at the custom house, or having made entry 
fails to take delivery of them within a certain time (y)^ 
whether such failure was caused by the fault of the 
goods-owner or not, provided it was not caused by the 
fault of the shipowner (z). 

This statutory power may be excluded or varied by 
express agreement (a), or by the custom of the port (&). 

I. T^i^ne at which such landing may take ylace. 

(1.) If a time is named in the charter or hill of 
lading, at any time after the expiration of 
such time (c), and before the consignee is 


it) Cargo ex Argos (1872), L. H. 5 P. C. 134; Mors le Blanch v. 
Wilson (1873), L, K. 8 C. P. 227; Edwards v. Southgate (1862), 10 
W. R, 528. See Article 138. 

(u) Merchant Shipping Act, 1894, ss. 492-501 ; see Appendix III. 

(x) The Act only applies to the case of a consignee failing to be ready 
to take deliyery when the shipowner is ready to land his goods : per 
Brett, M.R., Marzetti v. Smith (1884), 49 I/. T. at p. 583. 

(y) Where the cargo is apportionable, if the shipowner lands part but 
the consignee applies in time to take delivery of the remainder, the ship- 
owner is not entitled to land the remaining part unless the consignee’s 
failure to take the first part has prejudiced the shipowner in the delivery 
of the remainder : Wilson v. London Steam Co. (1865), L. R. 1 C. F. 61. 

(z) The Energie (1875), L*. R. 6 P. C. at p. 316. 

(a) See Note 1 and Note 2 infra, 

(h) Such custom may either apply to the whole port, as in Marzetti v. 
Smith (1884), 49 L. T. 580; or to a*particular trade, as in Aste v, 
S tumor e (1884), 1 C. & E. 319, where a custom of the London grain 
trade to discharge on the quay, if the merchant did not demand the 
grain within twenty-four hours of ship’s arrival, was proved : Alexiadi 
V. Robinson (1861), 2 E. & E. 679, at p. 683, where a custom in the 
London fruit trade of immediate discharge waS* proved. 

(c) M. S. Act, 1894, s. 493, sub-s. 1 a; and see Appendix III. 
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ready and offers to take delivery of tke 
goods (d). 

(2.) If no time is so named, tken at any time after 
tile expiration of seventy-two konrs, Sundays 
and holidays excepted, from tke report of tke 
skip at tke custom house (e). 

Quaere whether the shipowner under these provisions 
may land the goods before it isK3lear that the ship cannot 
be discharged without coming on demurrage, i.e. before 
it is certain that the consignee cannot take delivery 
within the time allowed him by the contract (/). 

II. Place where goods are to he landed. 

(1.) If possible and convenient, at the wharf or 
warehouse named in the charter or bill of 
lading (y). 

(2.) If no such place is named, at a legal customary 
wharf or warehouse for such goods (7i). 

Where goods are landed for assortment and their 
owner or consignee at the time of landing has made 
entry, and is ready to take delivery for another wharf or 
warehouse, the goods shall, if demanded, be delivered 
to their owner within twenty-four hours after assortment, 
the expenses of landing and assortment to be borne by 
the shipowner (i). 

Where, before the goods are landed, their owner or 
consignee has entered them as overside goods/' and 
has offered and been ready to take delivery of them (k), 
but the shipowner has failed to make delivery of them, 


(d) Sect. 493, sub-s. 3. Tbe time at which the consignee is to take 
4eliyery may commence before the sh^p is reported at the custom house, 
if by the practice of the customs officers of the port discharge may 
begin before such report : Major v. Grant (1902), 7 Com, C. 231- 

(e) Sect. 493, sub-s. 1 h- ^ 

(/) See the judgment of Channell, J., Snmles v. Hans Dessen (1906), 
11 Com. Cas. 74. The Court V Appeal, S. C., 12 Com. Cas. 117, 
declined to decide the point. 

(g) M, S. Act, 1894, s. 493, sub-s. 2 a. 

(h) Sect. 493, sub-s. 2 h, 

(t) Sect, 493, sub-s. 4. 

(k) The goods owner or his agent must be ready at the time of the 
offer : B&rresford v, Montgomerie (1864), 17 0. B. N. S. 379. 
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or tlieii to inform the offerer when delivery will be 
made (Z), the shipowner shall before landing the goods 
give twenty-four hours’ notice in wuiting to the owner 
of ’the goods (v/i) ^1 his intention to deliver, and if he 
lands before that time shall do so at his own risk and 
expense (n). 

Where the consignee disputes the propriety of landing 
at his expense, his proper^ course is to pay under protest 
any charges incurred, and thus to prevent his being 
damaged by detention of the goods. He can then sue to 
recover the payment (o). 

The shipowner can also use the provisions of the Mer- 
chant Shipping Act to enforce his lien for freight, 
demurrage, or any other charges for which he has a lien 
under the contract of affreightment by giving notice to 
the warehouseman of such lien (p), .The goods owner 
can only obtain his goods by paying the claim, or by 
depositing wuth the warehouseman the sum claimed, 
giving him notice to retain all or part of it (g). The 


(Z) It is not necessary that the agent of the consignee should formally 
demand correct information : Berresford v. Montgomerie, vide sufra; 
but semhle, that if the shipowner is then bond fide ignorant of the 
position of the goods in the ship, this does not constitute a “ failure to 
inform ” : Oliver v. Colven (1879), 27 W. E. 822. 

(m) The lighterman is the agent of the goods owner to receive notice : 
The Clan Macdomld (1883), 8 P. D. 178, at p. 185. 

(n) M. S, Act, 1894, s. 493, sub-ss. 4, 5. These sections have been 

discussed in The Clan Macdonald (1883), 8 P. D. 178, where it was held 
that the first applies to “ overside goods ” which must be landed for 
assortment, the second to overside goods which need not be landed for 
assortment. It is submitted that Sir J. Hannen was in error (p. 184) in 
making the goods owner’s failure to take delivery at the time when it 
becomes necessary to land the goods for assorting a condition precedent 
to the shipowner’s right to land the goods at his own expense under sub- 
sect. 4 ; it would seem rather to relieve the shipowner of the necessity of 
paying such expense. On this, see Mathew, J., in Marzetti v. Smith 
(1884), 49 L. T. at p. 583. ♦ 

(o) Alexiadi v. Rohinsm (1861), 2 P. & P. 697. Cf. Thors en v. 
M^Domall (1892), 19 Sc. Sess. C. 743. 

(p) M. S. Act, 1894, s. 494. Qtuere whether the right to land goods 
under sect. 494 only exists in the circums^iances provided in sect. 493, or 
whether there is an independent right under sect. 494 unaffected by the 
provisions of sect. 493. See Smailes v. Hans Dessen (1906), 11 Com. 
Cas. 74 ; 12 Com. Gas. 117. As to the case of goods being landed not 
under sect. 493 but pursuant to a provision in the bill of lading, see 
Note 2, infra. 

(q) Sects. 495 , 496. 
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warehouseman must retain tlie sum mentioned in the 
notice for thirty days, and, if the shipowner has then 
instituted proceedings to establish his right, till the 
determination of those proceedings,^ but may pay the 
undisputed balance over to the shipowner (r). In certain 
events the warehouseman has a power of sale over the 
goods (s). 

The fact that a person has naade a deposit and received 
the goods does not of itself give the shipowner any 
personal right of action against him to recover the 
claim (t ) ; he can only claim a declaration that he has a 
lien on the cargo and deposit for the sum he claims (u ) . 

If it is subsequently held that the shipowner had no 
right to the sum claimed, or to any disputed balance, 
the goods owner will be entitled to recover from him, by 
way of damages, interest on the disputed sum for the 
period of the deposit (x). 

Note 1. — Almost all modern bills of lading have some such 
clause as the following : — 

“ The shipowner shall be entitled to land these goods on 
the quays of the dock where the steamer discharges 
immediately on her arrival, and upon the goods being so 


(f) Sect. 496, sub-ss. 3, 4. 

(s) Sect. 497. It is a disputed question whether, if the proceeds of 
the goods are insufficient to pay the warehouseman’s charges, he can 
claim the. balance from the- shipowner. Probably not. See sect. 499. 
Whether he can recover it from the owner of the goods also seems 
doubtful. 

(£) Furness v. White, (1895) A. G. 40. 

(u) See for procedure in such a base Montgomery v. Foy,^ Morgan S 
Co., (1895) 2 Q. B. 321; Euterpe S.S. Go. v. Bath (1897), 2 Com. Cases, 
196. But if the person who has made the deposit is the owner of the 
goods by indorsement of the bill of lading, or has actually contracted to 
pay freight, he cannot abandon the goods and refuse to pay freight, and 
in such a case Messrs. W. N. Whice were held personally liable by the 
Court of Appeal in the case of Thompson v. White, on May 4, 1898. If, 
there being no contract with, or property in the consignee, he cannot be 
personally sued, he cannot, in an action for a declaration, counterclaim 
for short delivery or damage %> the goods, but in Montgomery v. Poy, 
Morgan d Co., (1896) 2 Q. B. 321, which was such a case, the shipper, 
at his own request, was joined as defendant to enable him to counter- 
claim. 

(x) So held by Bray, J., in Red R. S.S. Co. v. Allatini (1909), 14 Com. 
Cas. 82, at p. 92, following Kennedy, J., In Green v. Georgii (not 
reported). 



Art. 127] 


A8 TO UNLOADING. 


3D7 


landed the shipowner's responsibility shall cease. This 
clause is to foria part of this bill of lading, and any words at 
variance with it are hereby cancelled" (known as the 
" London Clause ") (y). 

Note 2. — Where f)y the contract in his bill of lading the 
shipowner is given the right to land the goods subject to his 
lien for freight (equivalent to his statutory right under sects. 
493 and 494 of the Act), he may insist on the freight being 
paid to himself before the goods are released, and the 
goods owner cannot claim Mie advantage of sect. 495 so as 
to get the goods released on depositing the freight with the 
warehouseman. In other words, if the shipowner does what 
is prescribed by sects. 493 and 494 but. does it under power 
given by contract and not by virtue of the statute, the 
goods owner cannot avail himself of sects. 495 and 496 (z). 

Note 3. — Where by the terms of his contract the ship- 
owner has to deliver the cargo, he must pay any expenses 
necessarily involved in the process of delivering, e.g. the 
expenses of providing bags in hvhich coffee beans escaping 
from bags broken on board the ship must be replaced in order 
to effect their discharge (a). 

Note 4. — When the ship's liability is to cease is usually 
expressly provided in the bill of lading, e,g.: — "Ship’s 
responsibility ceases immediately the goods are discharged 
from the ship’s deck or " the goods, etc. ... as soon as 
they are discharged over the ship's side shall be at the risk 
of the shipper or consignee ; or " goods at risk of consignee 
from, ship's tackles " ; — or as in the London Clause as above; 
or — " The ship’s responsibility ceasing when delivering into 
lighter when the goods are over the ship's side level with the 
rail.” In the absence of any such express provision, the 
question must be decided by the custom of the port of dis- 
charge ; and, if no such custom can be proved, the general 
rule appears to be ” that goods are delivered when they are 
so completely in the custody of the consignee that he may do 
as he pleases with them,” in other words, when they pass 


(y) See, for instances of the operation of such a danse, Alexiadi v. 

Robinson (1861), 2 E. & F. 679; v. London, (&c. Steam Co. 

(1865), Jj. E. 1 C. P. 61; Olivet v. Colven (1879), 27 W. E. 822; Major 
V. Grant (1902), 7 Com. C. 2B1. The danse does not apply in the case 
of goods landed not in the docks bnt at a wharf : Produce Brokers Co. v. 
Furness Withy (1912), 17 Com. Gas. 165. 

(z) Dennis v. Cork S.S. Co.^ (1913) 2 K. B. 393. 

(a) Leach v. Royal Mail Co. (1910), 16 Com. Gas. 143. 

A. 


22 
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from agents of the shipowner to agents of the con- 
signee (h). 

Note 5. — There is often a clause in bills of lading requiring 
claims for damaged (c) goods to be made within a certain 
time, as before removal, or within sevendays after the goods 
are landed, or within one month of steamer’s arrival. 


(6) See British Shipowners v. Grimond (1876), 3 Sc. Sess. C., 4th Ser. 
at p. 972; and Knight S.S. Co. v. Fleming (1898), 25 R. (Sess. Gas.) 
1070. Cf. The Jaederen, (1892) P., §er Barnes, J., at p. 358, as to 
cases where the whole discharge is done by a dock company as agents 
for shipowner and charterer. 

(c) This includes both apparent and latent damage : Moore v. Harris 
(1876), 1 App. C. 318. 
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SECTION IX. 

DE^rXJBEAGE. 

Article 128 . — Nature of Demurrage, 

DemueragEj in its strict meaning, is a sum agreed by 
tlie cliarterer to be paid as liquidated damages for delar 
beyond a stipnlated or reasonable time for loading or 
unloading. When tbe time is not agreed, or wliere tbe 
sum is only to be paid for a fixed number of days, and a 
further delay takes place, the shipowner’s remedy is to 
recover unliquidated ‘'damages for detention.” The 
phrase " demurrage ” is sometimes loosely used to cover 
both these meanings (a). 

A stipulation as to demurrage is one for the benefit of 
the charterer as well as of the shipowner, i,e. a charterer, 
•at the price of paying the agreed demurrage, is entitled 
to keep the ship for the agreed time, or, if not agreed, 
for a reasonable time (6), beyond the lay days, and the 
shipowner is not entitled to sail away directly the lay 
days have expired, treating the provision for demurrage 
•as merely for his protection if he allows the ship to remain 
beyond the lay days (c). 


(a) For a discussion of the resulting difficulties, see Article H : — The 
Oesser clause. 

(h) A “ reasonable time,” for this purpose, would appear to expire 
when either (i) there has been such delay as to evidence a final refusal 
by the charterer to load, or (ii) such delay as to amount to frustration of 
the adventure. Per Scrutton, L.J., Ime^kip 8.S. Co. v. Bunge^ (1917) 
'2 K. B. at p. 201. 

(c) Wilson Coventry v. Thoresen, (1910) 2 K. B. 405. Cf. Lilly 
V. Stevenson (1895), 22 Sess. Gas. (4th Ser.) 278. Days stipulated 
for by the merchant on demurrage are just lay-days, but lay-days that^ 
have to be paid for,” Lord Trayner, ihid. at p. 2^. (It is not this 
dictum that is disapproved in Inverkip S.S. Co. v. Bunge, (1917) 2 
IK. B. at p. 203.) Qucere whether, there being no provision for 
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Stipulations for demurrage may be — 

(1.) Exhaustive: as ten days for loading and 
demurrage at £20 per diem afterwards^/' 
wbick coyers all delay. Ob sucb a provision 
tbe shipowner cannot say that the provision 
for £20 a day demurrage only applies to a 
reasonable time, after tbe lapse of wbicb be 
can claim damages ^f or detention. After tbe 
lapse of a reasonable time be may take bis 
skip away, but if be allows ber to stay 
on be can only claim tbe agreed rate of 
demurrage {d). 

(2.) Partial: as ‘‘ten days to load, ten days on 
demurrage at £20 per diem," when all delay 
after twenty days will give rise to damages 
for detention : or “ demurrage at £20 per 
diem" (e), wben demurrage will begin at a 
time unascertained, except that it must be 
wben a reasonable time for loading bas. 
elapsed. 


demurrage, the charterer can insist on the ship remaining for a reason- 
able time after expiration of the lay-days on paying damages for 
detention : Wilson i Coventry v. Thoresen, uhi supra. The charterer 
may keep the ship for all the specified lay-days, even though he could load 
her in less time : Petersen v. Dunn (1895), 1 Com. Cas. 8. But if the- 
charterer does complete the loading be:ore the lay-days expire, he- 
cannot delay presentation of the bill of lading, and so keep the ship in 
port : NoUsemeni Co. v. Bunge, (1917) 1 K. B. 160. 

(d) Western S.S. Co. v. Amaral Sutherland, (1913) 3 K. B. 366;-. 
Inverkip Co. v. Bunge, (1917) 2 E. B. 193. 

(e) Cf. Harris v. Jacobs (1885), 15 Q. B. D. 247, in which Brett, ZiJ., 
laid down that “ such a payment was in the nature of demurrage : the 
clause as to demurrage in a charter being elastic enough in the ordinary 
construction of a charter to comprise such a damage as this,” and cited 
as authority his own judgment in Sanguinetti v. Pacific Co. (1877), 2' 
Q. B. D, at p. 252, for criticisms on which see the note to Article 54, 
p. 178. The Scotch Courts take a stricter view of “ demurrage ” : cf. 
Gardiner v. Macfarlane (1889)^ 16 Sc. Sess. C., 4th Ser. p. 658; and 
cf. the English Courts in Clink v. Radford, (1891) 1 Q. B. 625, and' 
Dunlop V. Balfour, (1892) 1 Q. B. 507. Eor the effect of a stipulation 
to load ” on conditions of colliery guarantee,'* see Restitution Co. v. 
Pirie (1889), 61 L-. T. N. S. 330 : affirmed in C. A. 6 Times D. B. 50; 
Monsen v. Macfarlane, ,(1895) 2 Q. B. 562 (C. A.); Ship Saxon v. 
Union S.S. Go. (1900), 5 Com. 0. 381; Shamrock S.S. Co. v. Storey 
(1899), 5 Com. C. 21; Thormanv. Dowgate S.S. Co., (1910) 1 K. B. 410.. 
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(3.) Absent : as ten days to load,” or load accord- 
ing to tlie custom of tlie port,” or simply 
load,” wkere all unexcused delay will giye 
rise to '<‘ damages for detention.” 

Note . — The charterer or consignee cannot^ in answer to a 
claim for demurrage, plead that the shipowner could have, 
and ought to have, lessened the amount of the delay by 
landing the goods, and so mitigated the claim for demurrage. 
In The Ame (/), where there was a clause in the bill of 
lading providing that if the consignee did not take delivery 
immediately after arrival the goods might be landed by the 
ship at the expense and risk of the goods owner, it was" held 
that this was an option given to the shipowmer for his 
protection, and that the consignee could not rely on it as an 
answer to a claim for demurrage. The same principle was 
laid down by Lindley, L.J., in Hick v. Rodooanachi (g). 
On the other hand, the shipowner cannot claim demurrage 
for delay caused only by his own unreasonable conduct (7^) : 
in certain circumstances, therefore, he might be unable to 
claim demurrage caused by his own exercise of a lien for 
freight on the cargo, when he might have landed the cargo, 
subject to his lien, under the provisions of the Merchant 
Shipping Act. This principle is recognised in Lyle Co. v. 
Cardiff (z), and in Smailes v. Hans Lessen (f), though in 
both cases it was held that the exercise of the lien was 
reasonable, and the shipowner was therefore not debarred 
from his claim for demurrage. 


Article 129 . — Demurrage y when fay able. — Damages 
for Detention. 

Demurrage becomes payable when the lay-days allowed 
for loading or unloading have expired. Such lay-days 
begin when the ship arrives at the place agreed upon in 


CO (1904} P. 154. 

(g) (1891) 2 Q. B. 626, at p. 632. 

Qi) In Bohinscm v. British Aluminium Co. (November, 1915; not 
reported), it was held by Bailhache, 1., under, this principle, that it was 
unreasonable for the shipowner to exercise a lien for a claim, for 
demurrage when the consignees offered to deposit the amount claimed in 
joint names in a bank. Cf. also Alexiadi v. Robinson (1861), 2 B. & F. 
679; Mdller v. Jechs (1865), 19 C. B. N. S. 332; and Carlherg v. 
Wemyss Go. (1915), Sess. Gas. 616. 

(i) (1899), 5 Com. Gas. 87. 


(?) (1906), 12 Com. Cas. 117. 
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the charter for the comnxencement of lay-days (k), and 
is there ready to proceed to her loading or discharging 
berth, prepared to load or discharge when she gets 
there (A), and they rnn continuously '^Z), in the absence 
of express agreement (m) or custom of the port (n) to 
the contrary, from that date. When the lay-days have 
expired, demurrage, in the absence of express agree- 
ment (o), runs continuously during the presence in the 
port of the vessel either ready for or engaged in the 
business of loading or discharging (p). If the ship has 
to be removed from the port, or becomes unfit for loading 
or discharging, e.g. by reason of a collision, the period 
of such removal or unfitness will be cut out from the 
period of demurrage (q). 

When once a vessel is on demurrage no exceptions will 
operate to prevent demurrage continuing to be pay- 
able (q), unless the exceptions clause is clearly worded 
so as to have that effect (r). 

Damages for detention (where demurrage is not pro- 
vided for) become payable either — 

(1.) On the expiration of the specified lay-days, if any, 
as above; — or 

(2.) On the expiration of a reasonable time for loading 
or unloading when no lay-days are specified ; — or 


(k) Vide Articles 36 , 39, ante; Armement Adolf D&ppe v. J. Bohinson, 
(1917) 2 K. B. 204; Tharsis Co. v. Morel, (1891) 2 Q. B. 647. A ship 
prevented from loading by quarantine is not “ ready to load ” : White v. 
Winchester (1886), 13 Sc. Soss. C., 4th Ser. 524; The Austin Friars 
(1894), 10 Times L. E. 633. 

(l) M'Intosh V. Sinclair (1877), 11 Ir. B. C. L. 456; Nielsen v. Wait 
(1885), 16 Q. B. D. 67. 

(m) E.g., “ Sundays and holidays excepted.” 

(n) Nielsen v. Wait, vide supra, where a custom of the port of 
G-loucester not to reckon in the laycdays the time occupied in moving 
the ship from one place of discharge to another, was held good. In 
Dickinson v. Martini (1874), 1 Sc. Sess. C., 4th Ser. 1185, time spent in 
lightening outside the port, in order to proceed to a port of discharge, 
was included in the lay-days. 8ee Article 37, supra. 

(o) E.g., if lay-days except ” Sundays and holidays ” and demurrage, 
is ''per like day” or "per like hour” : Banner v. Gonder (1895), 1 
Com. Gases, 80. 

(p) Of. Aktieselskahet Gimle v. Garland (1917), 2 So. L. T. 254, as 
to the Saturday when ship on demurrage, 

(g) Tgne and Blyth Go. V. Leech, (1900) 2 Q. B. 12 

(f) Lilly V. Stevenson (1895), 22 Sess. Gas., 4th Ser. 278. 
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(3.) For delay after tFe expiration of tlie fixed number 
of days for wliicli demurrage lias been 
stipulated (s). 

A cliarteror may also be liable for damages for deten- 
tion of tlie sb-ip during tbe voyage caused by bis shipping 
cargo tbat involves sucb detention (t). 

He may also be liable for damages for detention of tbe 
sbip if by bis breach of ^contract be delays her in tbe 
course of tbe voyage, e.ff, by failure, at a port of call 
for orders, to give orders in due time (u), or by bis delay 
in j)resenting bills of lading for signature (^). 


Article 130. — Demurrage, how calculated. 

Stipulations as to demurrage and lay-days must be 
strictly limited to those ports to which they are applied 
in tbe charter ; a reasonable tinae for loading and unload- 
ing will be allowed at other ports on tbe voyage, to 
which sucb stipulations are not applied (y). 

A stipulation as to cancelling tbe charter will not, 
unless it clearly so provides, apply after the vessel is on 
demurrage {z). 

When tbe stipulations in a charter as to loading and 
unloading differ materially, it will not be allowable to 
lump together the days for loading and discharging, an 
intention to separate them being inferred (y). 

The clause to average the days for loading and dis- 


{s) Where there is in the charter a liquidated sum fixed for demurrage, 
that sum will also be primA facie the measure of damages for detention 
beyond the period of demurrage. 
it) See pp. 117, 118, supra. 

{u) Of. Aktieselskahet Springhank v. Dansk Fahrik (1919), 24 Com. 
Cas. 178, and see p. 124. 

(x) See p. 434, infra. 

ly) See Marshall v. Bolckow^ Vaughan Co. (1881), 6 Q, B. B. 231 ; 
Niemann v. Moss (1860), 29 Lf. J. Q. B. 206; Avon S.S. Go. v. Leash 
(1890), 18 Sc. Sess. 0. 280. Bor other cases where special stipulations 
as to demurrage were construed, see Marshall v. De la Torre (1795), 
1 Bsp. 367; Stevenson v. York (1790), 2 Chit. 570 ; Sweeting v. Darthez 
(1854), 14 C. B. 538. 

(a:) See Steel Young v. Grand Canary (1904), 9 Com. Cas. 275. 
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cliargiiig in order to avoid demurrage ’ ’ (a) allows tte 
cliarterer to add together the days agreed for both opera- 
tions, not being liable for demurrage till the total days 
are exhausted (6), but such a provision does not 
necessarily apply to dispatch money as well as to lay- 
days (c). 

Note . — In the absence of a custom of the port (d), the 
following jhrases have the following meanings in clauses as 
to loading and discharging: — 

Days means consecutive (e) calendar days of twenty-four 
hours commencing at midnight, and include Sundays and 
holidays (/). If the ship is not ready to load till part of the 
day has expired, the charterer is not bound to commence 
loading her until the commencement of the next calendar 
day; but if he does any work on the partial day it may be 
evidence of an agreement to treat it as a whole day (/). In 
the absence of express stipulation part of a calendar day on 
demurrage counts as a whole day (g). 

Sundays and holidays excepited . — This provision excepts 
Sundays and holidays from the lay-days, even though w^^ork 
is done upon them, unless some actual agreement to count 


(a) As to providing for this by using the word “ reversible sep Love 
V. Rowtor Co., (1916) 2 A. C. 527. 

(b) Moliere S.S. Go. v. Naylor Benzon S Co. (1897), 2 Com. Cases, 92. 

(c) Rowland S.S. Co. v. Wilson, Sons d Co. (1897), 2 Com. Cas. 198. 
The charterer electing to take dispatch money at port of loading, will 
be debarred from averaging the days to save demurrage at port of 
discharge : Oakville Co. v. Holmes (1899), 5 Com, Cas. 48. Not so, 
however, if the charterer’s agent agrees, without authority to do so, at 
the port of loading to take dispatch money : Love V. Rowtor Co., (1916) 
2 A. C. 527. 

(d) As in Cochran v. Betherg (1800), 3 Esp. 121, where the then 
custom of the port of London was proved to consider days as working 
days only, excluding Sundays and holidays; and Nielsen v. Wait 
(1&5), 16 Q. B. D.^67. 

(e) Nielsen v. Wait, v. s. The running day, or day of twenty-four 
hours, during which the ship is runiring, is opposed to the working day. 
But under the clause “to be loaded at the rate of 200 tons per running 
day . . . time to count twelve hours after written notice of readiness is 
given,” the “running day” was held to mean periods of twenty -four 
hours beginning twelve hours n-fter the receipt of the notice : Leonis 
8.8. Co. V. Rank (1907), 13 Com. Cas. 161. 

(/) The Katy, (1896) P. 66; Brown v. Johnson (1842), 10 M, & W. 
331; Niemann v. Moss (1860), 29 L, J. Q. B. 206. 

(g) Commercial S.S. Co. v. Boulton (1876), Ii. E. 10 Q, B. 346; see 
also the report of the same case as to the ship “ Boston ” in 3 Asp. 
M. C. N. S. 111. See also Horsley Line v. Roechling (Sc.) (1908), 
Sess. Cas. 866. 
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them as lay-days is proved. This agreement will not be 
inferred from the fact that work is done {h). Neither a wet 
day, nor the usual half-holiday on Saturday, is included in 
the phrase “ general or local holidays ’’ (i). 

Working days m?ans all days on which work is ordinarily 
done at the port, excluding Sundays and holidays (k). It is 
immaterial that on one of them the charterer is prevented 
from loading, unless the cause of delay is covered by an 
exception (1). Evidence of custom is admissible to explain 
the meaning of “ working day (m). The number of hours 
in a working day on which a ship must load must be settled 
by the custom of the port, or express agreement (k). 

Cargo to he discharged at the average rate of not less than 

tons per day . — Such a clause, where the tonnage of the 

cargo, divided by the average rate mf discharge, gives a 
fraction over a day, does not allow the charterer the whole 
of the last day. It is doubtful how the fraction is to be 
computed, probably by the proportion of hours used to the 
hours in the working day; but it is arguable that the 
charterer is only entitled to the number of days, and cannot 
claim the fraction over {n). 

“ One running day for every 400 tons up to 2800 tons^ and 
for all quantities in excess 500 tons per dayW a rule laid 


{h) Nelson v. Nelson, (1908) App. Gas. 108, overruling Houlder v. 
Weir, (1905) 2 K. B. 267; Whittal v. Rahtkens, (1907) 1 K. B. 783, 
and Branckelow v. Lamport, (1907) 1 K. B. 787, note. 

(i) Love v. Rowtor Co., (1916) 2 A. C. 527, at p. 536. 

(h) Nielsen v. Wait (1885), 16 Q. B. D. at p. 71. Cf. Mein v. 
Ottman (1904), 6 F. (Sess.) Gas. 276. A Saturday, though a half- 
holiday, must be treated as a working day. Robert Dollar Co. v. Blood 
Holman £ Co. (1920), 4 LI. L. Bep. 343. 

(Z) Holman v. Peruvian Nitrate Co. (1878), 5 Sc. Sess. G., 4th Ser. 
657; where a “surf day” was held a working day. But contrast 
British 4 Mexican Co. v. Lockett, (1911) 1 K. B. 264 

(w) British d; Mexican Co. v. Lockett, uhi supra, overruling Bennetts 
V. Brown, (1908) 1 K. B. 490. 

(n) Yeoman v. The King, (1904) 2 K. B. 429. Cargo 2364 tons; rate 
210 tons a day = 11 days 54-210ths. The charterer was held not entitled 
to claim 12 days. Of. Horsley Line v. Roechling (Sc.) (1908), Sess, 
Gas. 866. In Houlder v. Weir, (19p5) 2 K. B. 267, upon a similar clause 
Channell, J., held that it related primarily to the number of days not 
hours, and if the calculation gave a fraction of a day at the end the 
charterer was entitled to a whole day. He distinguished Yeoman v. The 
King on the ground that there was in t^iat case a provision for payment 
of demurrage per day “ and pro rata,” which made the case an excep- 
tion to the rule. But (1) if the rate is 100 tons a day and the cargo is 
950 tons, and if he has ten days to discharge, surely the charterer 
discharges at the average rate of 95 tons a day, not 100 as agreed, and 
(2) the Court of Appeal in deciding Yeoman v. The King do not appear 
to have rested their decision merely on the provision as to payment 
‘•'pro rata.” 
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down for all ships by the London Corn Trade Association, 
and incorporated in a charterparty. Held, that with a 
cargo of 3800 this meant the 400 tons rate for the first 2800 
tons, and the 500 tons rate for the balance, and that it dad 
not provide two separate rates for the^' whole contents of 
steamers under and over 2800 tons respectively (o). 

Per working day of tiventy-four hours : Held to mean that 
each twenty-four hours on which work was done was to 
count as a conventional day, though the hours might be on 
several days (p). It does not mean such a period of time as 
includes in it twenty-four ordinary working hours of the 
port (q). 

Golli67'‘y working days means all days on which the colliery 
works in normal times and under normal circumstances, 
excluding Sundays and holidays, such as Mahon’s Day in 
South Wales, which are not port holidays. It includes days 
on which the colliery would work ordinarily, but does not 
work owing to a strike (r). 

Weather working days means days on which the weather 
allows working. The Court has applied the working rule of 
computation that if any substantial quantity of work is 
done, the day should be counted as a whole or half day, 
according as the time substantially exceeds half a day or 
not (a). 

It is now usual, especially in the case of steamers, to 
stipulate for demurrage at so much per hour. Where 
“ dispatch money ” was to be paid at 10s,. per hour on any 
time saved in loading or discharging, and four days were 
saved, it was held that they were to be taken as of 
twenty-four, and not of twelve, hours each, the “ dispatch 
money ” being payable on the time saved, or running hours, 
and not on the working hours (f). The clause Sundays 
and fete days excepted ” has been held to apply both to 


(0) Turner v. Bannatyne (1903), 9 Com. Cas. 83, 306. 

(p) Forest S^S. Co. y. Iberian Ore Co. (1899), 5 Com. Cases, 83. C/. 
Watson Brothers v. Mysore Manganese Co. (1910), 15 Com. Cas. 159. 
But “per working day of twenty -foijf consecutiye hours” was held to- 
mean twenty-four actually consecutive hours whether by day or night : 
Turnbull v. Cruickshank (1905), 7 F. (Sess. Cas.) 265. 

(g) Orpheus Co. v. Bovill (1916), 114 L. T. 750. 

• (r) Saxon Ship Co. v. Unio-^ S.S. Go. (1900), 5 Com. Cases, 381. 
The length of the working day or holiday is usually defined by the 
colliery guarantee. But under such a document the artificial extension 
of non-working days was held only to apply to lay-days, and not to 
demurrage days : Saxon v, UnioUf v, s., overruling Clink v. Hickie 
Borman, No. 2, (1898), 4 Com. Cases, 292. 

( 5 ) Branckelow S.S. Co. v. Lamport S Holt, (1897) 1 Q. B. 570. 

(1) Laing v. Holloway (1878), 3 Q. B. B. 437. 
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dispatch money and lay-days (u), and therefore where the 
charterer, by speed in loading, dispatched the ship four days 
earlier than he w^as bound to do by the charter, but of 
the four days two were ‘‘ Sundays or holidays,'" which 
were excepted froAi the lay-days, he w^as only allowed 
dispatch money on two days. He could not save days 
to which he was not entitled as lay-days by the charter. 

Case 1. — A ship chartered “to load and discharge as fast as 
the ship can work, but a minimum of seven days to be allowed 
merchants, and ten days on demurrage over and above the said 
laying days."" Held, that from the context, “days"" meant 
“working,"" not “running” days. 

The ship came into dock on Tuesday evening at 5 p.m., reached 
her berth on Wednesday, at 8 a.m., and continued unloading till 
8 P.M. She began again at 4 a.m., on Thursday, and finished at 
8 A.M. Held, she was liable for two days" demurrage (the lay- 
days having been exhausted at the port of loading) (cc). 

Case 2. — By charter sevei^ running days were allowed for 
discharging; the vessel arrived on Saturday and was cleared by 
10 A.M., when she gave notice of readiness to discharge. The 
charterers at first declined to receive cargo, but afterwards 
received it from 1 p.m., to 4 p.m., when work stopped. Held, that 
charterers" conduct amounted to an agreement that Saturday 
should be counted as a lay-day, though they were not otherwise 
bound to take discharge on that day at all (y). 

Case 3. — A ship was chartered “to be loaded in X. in fourteen 
days, and to be discharged, weather permitting, at not less than 
twenty-five tons per working day, holidays excepted. Held, that 
the days for loading must be taken as “running days,"" the days 
for unloading as working days (z). 

Case 4. — A charter provided : “ Cargo to be loaded and dis- 
charged as fast as steamer can receive and deliver during working 
hours. If longer detained £12 per diem demurrage."' Held, 


(u) The Glen Devon, (1893) P. 269; approved, dissentiente Fletcher 
Moulton, L.j., by the Court of Appeal in Nelson v. Nelson, (1907) 2 
K. B. 705. The House of Lords did not discuss this point, and the 
headnote in (1908) A. C. 108, is ii^accurate. In In re Royal Mail Go. 
and River Plate Go., (1910) 1 K. B. 600, where by the charter dispatch 
money was to be paid for “each running day saved,” Bray, J., 
distinguished The Glen Devon and followed Laing v. Holloway {v. s.). 
Bray, J., also expressed his agreement i|rith the dissentient judgment of 
Fletcher Moulton, L.I., iu Nelson v. Nelson, holding that the Glen 
Devon was wrongly decided. See also Mawson v. Beyer, (1914) 1 
K. B. 304, in which the foregoing cases are discussed. 

(£c) Commercial S.S. Go. v, Boulton (1875), L. E. 10 Q. B. 346 ; 
Hough V. Athya (1879), 6 Sc. Sess. G., 4th Ser. 961. 
iy) The Katy, (1895) P. 56. 

{z) Niemann v. Moss (1860), 29 L. J. Q. B. 206. 
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that saving of time at the port of discharge could not be set off 
against delay at port of loading (a). 

Case 5. — A charter provided: ‘‘Ship to be loaded in nine 
working days . . . loading time to count from 6 a.m. after ship 
is ready . . . steamer to work day and ni^jht if required to do 
so.” Held, that “working day” meant a day of twelve hours 
from 6 A.M., and not a day of twenty-four hours, and that the 
ship was on demurrage from 6 p.m. on the ninth day (h). 


Article 131. — Charterer's Undertaking : — To load or 
unload in a fixed Time, 

Cbarterparties, in regard to the time for loading or 
discliarge, fall into two classes (c), (i) for discliarge in a 
fixed time, (ii) for discharge in a time not definitely 
fixed [d). If a charterparty is to fall within the first 
class the provision for a fixed time must be in plain and 
nnambignons terms (e). 

If by the terms of the charter the charterer has agreed 
to load or unload within a fixed period of time (/), that 
is an absolute and unconditional engagement, for the 
non-performance of which he is answerable, whatever be 
the nature of the impediments which prevent him from 


(а) Avon S.S. Co. v. Leask (1890), 18 Sc. Sess. 0. 280; following 
MarshalVs Case (1880), 6 Q. B. D. 231. 

(б) Mein v. Ottman (1901), 6 F. (Sess. Gas.) 276. 

(c) Hulthen v. Stewart, (1903) A. C. 389; Van Lieioen v. Hollis, 
(1920) A. C, 239. 

(d) As to (ii) see Article 132. 

(e) Lord Macnaghten in Hulthen v. Stewart {uhi swpra), at p. 394; 
Van Liewen v, Hollis {uhi supra). 

if) The effect is the same, if the days can be calculated, as where the 
rate of loading or discharge per day is fixed; cf. Alexander v. Aktiesels- 
kahet Hansa, (1920) A. C. 88; Aktieselskabet Gimle v. Garland (1917), 
2 Sc. L.^ T. 254. But in Dobell Watts (1891), 7 T. L. E. 622, a 
clause, “ Cargo to be loaded as fast as vessel can receive in ordinary 
working hours, and to be received as customary as fast as steamer can 
deliver in ordinary working hours — ^not less than one hundred standards 
a day loading or discharging,” was held by the C. A. not a clause 
obliging the charterer to receive one hundred standards a day, and so 
fixing the number of lay-days, but a clause for the benefit of charterers 
only. See also Love v. Rowtor Co., (1916) 2 A. C. 627, where a printed 
form of charterparty for discharge in a reasonable time was by written 
words turned into one for a fixed time. In consequence a reference in 
the print to “customary discharge” was neglected as insensible and 
inapplicable. Cf. Baird v. Price Walker (1916), 116 L. T. 227. 
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performing it unless such, impediments are covered 
by exceptions in the charter (h), or arise from the 
loading or unloading being illegal by the law of the 
pface where they i^jiave to be performed (i), or arise from 
the fault of the shipowner or those for whom he is 
responsible {k)* 


{g) Per Lord Selborne in Posl^Lethwaite v. Freeland (1880), 5 App. C. 
699, at p. 608. For a striking example of the absolute nature of the 
obligation see Porteus v. Watney (1878), 3 Q. B. D, 223, 534. In 
Potter V. Burrell, (1897) 1 Q. B. 97, under a charter for a series of 
ships “ as nearly as possible a steamer a month,” to be loaded in a 
fixed time; owing to excepted perils, two steamers arrived at the same 
time and could not with the resources of the port be loaded in the fixed 
time. Held, by the C. A., that as the shipowner was not liable for the 
delay, the charterer was not excused by it. See, however, Nelson v. 
Nelson, (1908) App. Gas. 108, where a similar question was differently 
decided. The headnote of the report is inadequate and inaccurate*. 
Potter Y. Burrell does not appear to have been cited. For the provision 
” two voyages per month, fortnightly,” see The Melrose Abbey (1898), 

14 T. L. E. 202. 

(h) See note at end of this article. For an illustration of this, see 
Granite S,S. Co. v. Ireland (1891), 19 Sc. Sess. C. 124, where the 
excepted peril occurred, but did not prevent the discharge of the ship, 
only the removal of its cargo from the quay when discharged. See also 
Aktieselskahet Argentina v. Von Laer (1903), 19 Times L. E. 151. 
The addition of the words ” provided the steamer can deliver at this 
rate,” will not relieve the charterer in a case where the steamer is in 
fact prevented by existing circumstances, but in normal circumstances 
is of a capacity so to deliver : Northfield S.S. Co. v. Compagnie de Gaz, 
(1912) 1 K. B. 434; Alexander v. Aktieselskahet Hansa, (1920) A. C- 
88. In some charters recently these words have been altered to, 

‘ ‘ provided the steamer with the men and appliances actually employed 
by her can deliver at this rate.” This seems to achieve the result 
unsuccessfully contended for by charterers in the above two cases. 

(i) Semhle, from Ralli v. Compania Naviera, (1920) 2 K. B. 287, 
which overrules Blight v. Page (1801), 3 B. & P. 296, note, and 
Barker v. Hodgson (1814), 3 M. & S. 267. See Article 4 supra. 
Illegal orders of the authorities will not protect the charterer, who has 
his remedy against them : Bessey v. Evans (1815), 4 Camp. 131 ; 
Gosling v. Higgins (1808), 1 Gamp. 450; The Newport (1858), Swabey, 
335. Compare the principle involved in Evans v. Bullock (1877), 38 
L. T. 34; Bonneberg v. Falkland Islands Co. (1864), 17 C. B. N. S. 1 ; 
Sully Y. Duranty (1864), 3 H. & G. 270. Where a ship otherwise ready 
to load is prevented from loading t>y quarantine, the lay-days stipulated 
in the charter will not begin to run till the quarantine has expired : 
White Y. Winchester (1886), 13 Sc. Sess. C., 4th Ser. 524; The Austin 
Friars (1894), 10 Times L. E. 633. 

{k) Alexander v.* Aktieselskahet Hatsa {uhi supra), in which Lord 
Finlay at p. 94 quotes the text above with approval : Budgett v. Bin- 
nington, (1891) 1 Q. B. 36; Benson v. Blunt (1841), 1 Q. B. 870; The 
Anna (1902), 18 T. L. E. 26; Hansen v. Donaldson (1874), 1 Sc. Sess. 
G., 4th Ser. 1066, where discharge was impeded by the insufficiency of ^ 
the shipowner’s crew. (As to this case see also Alexander y. Aktiesels- 
kahet Hansa, (1920), (uhi supra). Where loading or discharge is a 
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Tliiis, after tlie ship is ready to load or unload at the 
agreed place (Z), the charterer will not, in the absence of 
express exceptions, be released from his contract by delay 
resulting from the crowded state of *^16 docks (m), bhd 
weather (n), or ice preventing loading (o), insufficient 
supply of cargo (p), or strikes of persons for whom the 
shipowner is not responsible, even though the shipowner 
is prevented by the same cap.se from performing his 
share of the work {q ) ; and when there is a provision for 
demurrage, the charterer (at the price of paying the 
demuirage) can insist on the ship remaining for a reason- 
able time to complete loading (r). On the other hand, 
the charterer is eirtitled to keep the ship the whole of the 
lay-days though he could have loaded her in less time (s). 


joint operation, it follows from Budgett v. Binnington that the inability 
of the shipowner to do his part will only excuse the charterer when it is 
that alone which prevents the charterer from doing his share of the 
work. In Harris v. Best (1893), 68 L. T. 76, delay was caused by 
restowing some cargo that had shifted, and restowing other cargo to 
enable fresh cargo to be properly stowed. The stevedore ‘ was employed 
and paid by the owners. Held, the charterers were not liable for 
demurrage for this delay, the stevedore being the owner’s servant. In 
Houlder v. Weir, (1905), 2 X. B. 267, it was held that where the 
charterer was delayed towards the end of the discharge by reason of 
the shipowner’s necessary operation of taking in ballast to stiffen the 
ship, the charterer was liable for demurrage during that delay. The 
decision seems doubtful. 

(l) See Articles 36, 39, ante, and Tharsis Co. v. Morel, (1891) 2 Q, B. 
647. 

(m) Randall v. Lynch (1810), 2 Camp. 352; Brown v. Johnson (1843), 
10 M. & W. 331; Tapscott v. Balfour (1872), L. B, 8 C. P. 46. Where, 
however, the charter provided for discharge, “ in regular turn with 
other vessels at the average rate of 30 tons a day,” and the commence- 
ment of the discharge was delayed by the vessel having to wait her turn 
according to the custom of the port, the charterer was held not liable 
for the delay : The Cordelia, (1909) P. 27. 

in) Thiis V. Byers (1876), 1 Q. BC D. 244. 

(o) Barret v. Dutton (1815), 4 Camp. 333. 

ip) See Article 42. 

iq) See ante, note (k), p. 349. 

(f) Wilson i Coventry v. Taoresen, (1910) 2 B. 405. Qucere 
whether, in the absence of any provision for demurrage, he can similarly 
insist at the price of paying damages for detention : ibid, 

is) Petersen v. Dunn (1896), 1 Com. Cases, 8. If, however, the 
^ charterer does complete the loading before the lay-days expire he cannot 
keep the ship in port by delay in presenting the bill of lading : Nolise- 
ment Co v. Bunge (1917), 1 X, B. 160. 
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Tlie proYisioxis of tlie charter as to fixed clays must be 
limited to the ports to wliicb they expressly refer (t), 
and a reasonable time will be allowed for loading or 
unloading at ports not expressly provided for (u). 

Note . — The occurrence of an obstacle preventing loading 
or unloading, which is within an exception, does not excuse 
the charterer absolutely, but only in so far as it in fact 
prevents him from fulfilling his contract. Thus, in Elswick 
8.S. Go. V. Montaldi (x), where the charterer, w^ho had to 
discharge at an average rate of 500 tons a day, was behind 
his time, and then a strike occurred, delaying, but not 
preventing, the discharge, Bigham, J., held the charterer 
excused only to the extent to which the strike delayed the 
discharge of that cargo which, had the charterer used due 
diligence before, would have remained on board at the time 
when the strike occurred (y.) 

Case 1. — A ship was chartered to unload in the London Docks, 
forty days being allowed as lay-days ; owing to the crowded state 
of the docks the vessel was detained forty-one days over the lay- 
days. Held, that the charterer was liable for delay (z). 

Case 2. — A ship was chartered to load at London, with thirty 
running days ; owing to frost the loading of the ship was pre- 
vented. Held, the charterer was liable for the delay (a). 

Case 3. — A charter to discharge at Bristol allowed a fixed 
number of days for discharging. The custom at Bristol was that 
discharge was the joint act of the charterer and shipowner. 
Discharge was prevented by a strike of labourers, which prevented 
both shipowner and charterer from performing their part of the 
discharge. Held, that as the charterer was not prevented from 
discharging by the fault of the shipowner or persons for whom the 
shipowner was responsible, he was not excused for delay beyond 
the fixed lay-days (b). 


it) Marshall y. De la Torre (1795), 1 Esp. m ■, Stevenson v. Yorfe 

(u)^ Sweeting T. Darthez (1854), 14 0- B. 588. See also Fowler Y. 
Knoop (1878), 4 Q. B. D. 299. 

(^) C/^^Bondon <£ Northern Co. v. Cent. Arg. By. (1913), 108 D. T- 
527 ; Central Arg. By. v. Marwood, (1915) A. C. 981. 

(z) Randall v. Lynch (1810), 2 Camp. 852. 

(a) Barret v. Dutton (1815), 4 Camp. 338. 

(h) Budgett v. Binnington, (1891) 1 Q. B. 35. 
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Articles 132 and 133 . — To load or unload — In Reasonable 
Time — According to the Custom of the Port — As 
Customary — With Customary Disyatch. 

If no fixed time for loading (or unloading) is stipulated 
in the charter the law iinplies an agreement on the part 
of the charterer to load or discharge the cargo within a 
reasonable time (c), and, so far as there is a joint dnty 
in loading or unloading, that the merchant and ship- 
owner shall each use reasonable diligence in performing 
his part [d). 

In the absence of express proyisions, there is an 
absolute undertaking on the part of the charterer to have 
cargo ready to load (e), and a reasonable time for load- 
ing then begins (/). On a like principle, at the other 


(o) Hick V. Raymond i (1898) A. C. 22. Per Lord Selborne in 
Postlethwaite v. Freeland (1880), 5 App. C. at p. 608; Van Liewen 
V. Hollis, (1920) A. C. 239. The time is unfixed whenever there is not 
a definite time expressed or implied (as in Article 131). The obligation 
is the same whether the charter is altogether silent as to the time, as in 
Hick V. Raymond, v, or stipulates for “ customary dispatch,” as in 
Postlethwaite v. Freeland, t?. 5. ; or “ as fast as steamer can deliver ” 
(Good V. Isaacs, (1892) 2 Q. B. 555); or both the last phrases {Hulthen 
V. Stewart, (1903) App. Cas. 389); or, “ as fast as master shall require ” 
{Sea S.S. Go. V. Price (1903), 8 Com. Cas. at p. 296). Nor is the obliga- 
tion altered by a provision that time is to count on arrival of the 
steamer; Bargate Co. v. Penlee Co. (1921), 26 Com. Cas. 168; nor by a 
provision^ that a' ready berth is to be given, Glen Line v. Royal 
Commission (1922), 10 LI. L. B. 510. Discharge with more than 
customary dispatch can be secured by such words as “to be discharged 
continuously, any custom of the port to the contrary notwithstanding ” : 
Maclay v. Spillers (1901), 6 Com. Cases, 217 (as to which case see 
footnote (c) on p. 356, infra). Cf. Crown S.S. Co. v. Leitch (Sc.) 
(1908), Sess. Cas, 506. “forthwith” = without unreasonable delay: 
Hudson Y. Hill (1874), 43 L. J. C. P. 273; Forest Oak Co. v, fl^chard 
(1899), 5 Com. Cases, 100. 

(d) Ford V. Cotesworth (1870), L. E. 4 Q. B. at p. 137 ; 5 Q. B, 544; 
Cunningham Y. Dunn (1878), 3 C. P. D. 443 (C. A.). Illegality by 
foreign law may either be taken in^-o account in estimating reasonable 
time, as in the above cases, or treated as an absolute defence : Ralli Y. 
Compania Naviera, (1920) 2 B. 287, and supra, p. 13, post, p. 358, 
note (q). 

(e) And exceptions, unless clearly expressed otherwise, apply only to 
the actual loading, not to the procuring of cargo to be loaded. See 
Article 42; and cf. Dampskibsselskabet Danmark y. Poulsm (1913), 
Sess. Cas. 1043. 

(/) Ardan S.S. Co. v. Weir, (1905) A. C. 501, which apparently over- 
rules I ones Y. Green, (1904) 2 K. B. 275. The analogous case of 
Barque Quilpue v. Brown, (1904) 2 K. B. 264, turns on knowledge by 
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end of tlie voyage, wliat is in question is tlie reasonable 
time for discharge. Therefore difficulties in getting the 
cargo away to an ulterior destination after the actual 
discharge are not |o be taken into account [g), 

A reasonable time ’’ means reasonable under the 
circumstances then existing, other than self-imposed 
inabilities of either shipowner or charterer (Ti), and 
should be estimated with reference to the means and 
facilities then available at the port, the course of business 
at the port (i), the customary methods employed at the 
port, and the character of the port with regard to tides 
and otherwise [k). Thus where a strike at the port of 
loading or discharge prevents a diligent consignee from 
doing his part of the work with reasonable exertions on 
his part, he will not be liable for the consequent delay ( 2 ). 

This obligation to load or unload in a reasonable time 
imports, without express reference, a stipulation that the 
work shall be done in the manner customary in the 
port (Z). But an express provision, '^according to the 


the shipowner of the method of loading. See also Article 42, supra. 
And see Wilson y. Thoresen, (1910) 2 K. B. 405. 

(g) Langham S.S, Co, v. Gallagher (1911), 2 Ir. Eep. 348; Damp 
shihsselshahet Svendhorg v. Love (1915), Sess. Cas. 543. 

(h) But this limitation does not make the charterers liable for delay 
arising from the previous engagements, not of the charterers or their 
agents, but of the consignees to whom the charterers have sold the 
cargo : Watson v. Bomet (1900), 5 Ck>m. Cases, 377 ; Ogmore v. Bomer 
(1901), 6 Com. Cases, 104. Nor does it extend to a case in which delay 
is due to the engagements of the charterers or shipowners themselves, 
when those engagements are reasonably made in the normal carrying on 
of their business, and do not create such an exceptional state of 
circumstances as the parties to the charter on signing it cannot be taken 
to have contemplated : Harrowing v. Dupr4 (16^2), 7 Com. Cases, 157; 
Quilpue V. Brown, (1904) 2 K. B. 264. See also Ahtieselskabet IngU' 
wood V. Millar's Karri (1903), 8 Com, Cas. 196. 

(i) Hick V. Raymond, (1893) A. C. 22; per Lord Selborne in Postle- 
thwaite Y. Freeland (1880), 5 A. C. at p. 609; Hultken y. Stewart, 
(1903) App. Cas. 389; The Arne, (1904) P. 154. 

(k) Carlton S,S, Co. Y, Castle Mail Co., (1898) A. C. 486. 

(Z) See per Lord Blackburn, Postleihwaite v. Freeland (1880), 5 A. C. 
at p. 613; A. L. Smith, L.J., Lyle v. GSrdijf, (1900) 2 Q. B. at p. 643; 
Collins, M.B., Temple y. Runnalls (1902), 18 Times L. E. at p. 823. 
Lord Herschell thought otherwise : Hick v. Raymond, (1893) A. C., at 
p. 30, But if the charterer has not got cargo ready to load he cannot 
escape liability for ensuing delay by an allegation that he has done his 
best to load under a charter to load in the “usual and customary 
manner “ : Ardan S.S. Co. Y, Weir, (1905) A. C. 501. 
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existom of tlie port/’ or with cxistomary dispatch/’ or 
as customary/’ though usually unnecessary (w), is 
Tery commonly inserted (n). In consequence, every 
impediment arising out of that custo][n or practice which 
ihe charterer or shipowner could not have overcome by 
the use of any reasonable diligence (o) ought to be taken 
into consideration (p). 

The express stipulations and the implied obligation as 
to customary dispatch refer to the customary manner of 
discharge, and only indirectly to the- time usually 
‘Occupied in discharging in such customary manner (g). 

Custom,” or '^customary,” does not mean custom” 
in the strict legal sense, but a settled and established 
practice of the port (r). 

Note . — A series of very numerous cases has established 
that in all cases in which an undefined period is allowed 
for loading or discharge, the obligation is the same, viz. 
to do it in a reasonable time, and that what is a reason- 
able time depends on both (1) the existing circumstances of 


(m) Theoretically an express reference to “ the custom of the port 
might impose on the charterer a greater ^obligation than would rest upon 
him if there were no such words — e.p., if by the custom of the port 
he is bound to do something which in the existing conditions of the port 
he cannot in fact do even with the exercise of reasonable diligence. 
This principle was applied, and such a custom found, in Aktieselskahet 
Hekla v. Bryson (1908), 14 Com. Cas. 1. But that decision has been 
overruled by the H. L. in Van Liewen v. Hollis (1920), A. G. 239, and 
it may be doubted if any such custom can in fact exist. 

in) On the other hand, if the charter is expressly one for discharge 
in a fixed time a reference in its printed form to “ customary dispatch ” 
is insensible and inapplicable: Love v. Rowtor Co., (1916) 2 A. C. 527. 

(o) Carali v. X&nos (1862), 2 B. & F. 740 : the shipowner had con- 

tracted to forward goods by foreign steamer, but missed the last steamer 
of the season ; he had discharged according to the custom of the port, but 
could by diligence have expedited -Cne discharge of these goods so as to 
catch the steamer. Held, that he was liable for the delay, apparently 
on the ground that he had not used what was due diligence under the 
circumstances. ^ 

(p) See the various cases reierred to in the Note. 

ig) Dunlop V. Balfour, (1892) 1 Q. B. at p, 520; Castlegate S.8, Co. 
V. Dempsey, ibid, at pp, 861, 862; Metcalfe v, Thompson (1902), 18 
Times L. B. 706. Cf. Sea S.8. Co. v. Price (1903), 8 Com. Gas. 292; 
and Bopner v. Stoate Hosegood S Co. (1905), 10 Com. Cas. 73. 

(f) Per liord Blackburn, approving Lord Coleridge in PosilethwaiU 
V. Freeland (1880), 5 A. C. at p. 616. See Article 8, ante. 
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the port {i.e. as opposed to the normal circumstances), and 
(2) the customary methods of the port (s). 

That the obligation, where no time was fixed, was to do 
the work in a reasonable time, may be considered to have 
been settled as lo% ago as 1810 in Burm ester v. Hockj-^ 
son {t) and Rodgers v. Forrester (t). And indeed it is the 
ordinary rule of law that when a contract fixes no time for 
performance, it must be in a reasonable time (u). But it 
needed a long series of^ decisions to establish that a 
reasonable time depends on the circumstances mentioned 
above as (1) and (2); and this necessity arose from the 
disturbing effect, in the current of authority, of a few 
cases such as Ashcroft v. Crow Colliery Co. (x) and Wright 
V. New Zealand Shipping Co, (?/), especially the latter. In 
both these cases the charterer seems to have done all 
that was reasonable, having regard to the existing (abnormal) 
circumstances of the port, but of necessity not all that he 
might have done under normal circumstances, and in both 
cases he was held liable for demurrage. Many ingenious 
attempts were made to reconcile the two cases with the 
other authorities ( 0 ), but to admit that they were wrongly 
decided seems to be the true refuge from the difficulty, and 


(s) “ There is no snch thing as reasonable time in the abstract.” Per 
Ijord Herschell, Carlton Co. v. Castle Mail Co. (1898), A. C. at p. 491. 
ff the measure of reasonable time could be based upon ideal methods or 
■circumstances of the port, without taking account of its actual methods 
or circumstances, the time for discharge would be merely a. matter of 
calculation, and would be, by implication, a fixed or ascertainable time 
Cf. footnote (f) on p. 348. 

(t) 2 Camp. 483 and 489. Those cases seem also to imply that the 
custom of the port fixes what is reasonable. 

(u) Cf. Lord Watson, Hick v. Raymond, (1893) App. Cas- 22, at 
p. 32. It is not very easy to reconcile some remarks of Lord Blackburn 
in Ford v. Cotesworth (1868), L. B. 4 Q. B. at p. 133, with the state- 
ment by Lord Watson in this passage that the party “ duly fulfils his 
•obligation, notwithstanding protracted delay, so long as such delay is 
attributable to causes beyond his control, and he has acted neither 
negligently nor unreasonably,” Cf. also Sims v. M. R. Co., (1913) 1 

K. B. 103. 

(x) (1874), L. B. 9 Q. B. 540. . 

(y) (1879), 4 Ex, D. 165. 

(2:) As to Ashcroft V. Crow Colliery Co. (-D. s.), see Note to Article 
39, supra, p. 138. Wright v. New Zealand Co. (v. s.) (which was 
followed by a Divisional Court in Tillett^'V. Cwm Avon (1886), 2 Times 

L. B. 675) is discussed in Postlethwaite v. Freeland (1880), 5 App. G. 
at pp. 609, 617, in Hick v. Raymond, (1893) App. C. at p. 32, and by 
Bigham, J., in Lyle v. Corporation of Cardiff (1899), 5 Com. Cases, 87, 
at pp. 89 and 92. The best explanation seems to be that of A. L. 
Smith, L.J., in Lyle v. Cardiff, (1900) 2 Q. B. at p. 646. “In my 
judgment it is not now law.” Lord Dunedin stirs the ashes once again 
fin Van Liewen v. HolUs (1920), A. C, 239. 
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one which, in view of^tlie sure establishment of the right 
principle, is now innocuous. 

That the customary methods in use in the port are to be 
taken into account, though there is no express reference-: to 
custom in the contract, seems to follo\C from the principle 
that all the existing circumstances of the port are to 
determine the extent of the obligation, and appears to be 
now established by authority (a), although doubts upon the 
point were at one time suggested (b). 

The obligation, therefore, upon the charterer or consignee, 
where no fixed time for discharge is mentioned, is in all 
cases, that the ship is to be discharged as quickly as is con- 
sistent with the manner in which every vessel going to the 
port is discharged (o), and the existing circumstances at the 
time when the vessel actually comes to the port, so far as 
these circumstances are not caused by the charterer or con- 
signee (d). It follows that, ; with such an obligation in a 
charterparty or a bill of lading, there is no advantage in 
inserting exceptions affecting the obligation as to discharge 
{e.g. a strike clause), though this is commonly done (a). 

The question to be answered is : “ Did the charterers do, 

under the circumstances, all that could be reasonably 
expected of them? '' (/). 


(a) Per Lord Blackburn, Postlethwaite v. Freeland (1880), 5 App. 
Gas. at p. 613; A. L. Smith, L.J-, Lyle v. Cardiff, (1900) 2 Q. B, at 
p. 643; Collins, M.E,, Temple v. Runnalls (1902), 18 Times L. E. at 
p. 823. 

(h) Lord Herscbell, Hick v. Raymond, (1893) App. C. at p. 30. 0/. 
Bigbam, J., Lyle v. Cardiff (1899), 5 Com. Cases, at p. 92. Fowler v. 
Knoop (1878), 4 Q. B. B. 299, seems to involve a similar implication. 

(c) Contrast Maclay v. Spillers (1901), 6 Com. Cases, 217, in which 
the limitation to customary methods was excluded by the words any 
custom of the port to the contrary notwithstanding,” The proper effect 
of these words, it is suggested, is that the shipowner cannot rely upon a 
customary method of discharge as limiting or defining what it is reason- 
able for him to do. But in so far as it was decided in Maclay v. 
Spillers that the words had the further effect of turning the charter into 
a “ fixed time ” charter (t.e., that continuous discharge was guaranteed 
whether it was in the circumstances possible or not), the judgment of 
the C. A., reversing Mathew, J., oh this point, seems inconsistent with 
the current of authority, Cf. Rickinson v. Scottish Co-operative Society 
(1918), 1 Sc L. T. 329; and Van Liewen v. Hollis (1920), A. C. 239, 

(d) per Lord Esher in Ca^legaie S.S. po. v. Dempsey, (1892) 1 
Q. B. at p. 859. As to the liability for “ self-imposed inabilities,” see 
note (h), at p. 353. 

(e) C/. Hulthen v. Stewart, (1903) A. G. 389; and Van Liewen v. 
Hollis, (1920) A. C. at p. 246. 

(/) Per Collins, M.R., in Hulthen v. Stewart, (1902) 2 K. B. at 
p, 206. But more briefly, the obligation on the charterers is “to do 
their best ” ; per Bigham, J., Lyle v. Cardiff (1899), 6 Com. Cases, at 
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Thus, where the consi^ee has been prepared to deliver in 
the customary manner into warehouses controlled by the 
harbour authorities, but is prevented because the warehouses 
without default of his are full (g) ; or to deliver into trucks 
on the quay, a rulte of the port not allowing cargo to be 
deposited on the quay, but is prevented because the railway 
company without default of his does not supply such 
trucks (h ) ; or where, the customary method being to 
discharge on to the dock, quays, or into lighters, the quays 
are overcrowded, and lighfers, owing to a strike of lighter- 
men, are unobtainable (i); or even where the charterer, 
being the only shipper in the port, and using carts as a 
customary method to convey cargo to the quay, finds a 
scarcity of carts from their being otherwise employed (k) 
he is not liable for the subsequent delay. 

So, where all the work of loading or discharging is done by 
a dock company as agents of shipowner and charterer or con- 
signee, and the work is delayed, without fault of the charterer 
or consignee, by a strike of the dock company’s men (1), 
or the cro’wded state of the dock quays (m), the charterer 
or consignee is not liable for the delay. But if the con- 
signees of a cargo are the harbour authorities, they cannot 
excuse themselves, qud consignees, for delay in discharge, 
on the plea of orders given or difficulties created by 
themselves, qud harbour authorities (n). 


p. 94. But it must be their best, and where there are alternative 
methods of discharge the charterers must use all available methods 
and exhaust all efforts to effect the discharge : per Mathew, J., 
Eodenacker v. May (1901), 6 Com. Cases, 37, at p. 40. They are not, 
however, bound to adopt even an available method if its employment 
involves an unreasonable expense. Stewart v. Joseph Rank, Ltd. 
(1920), 86 T. L. B. 728. 

(p) Good V. Isaacs, (1892) 2 Q. B. 555. 

(h) WylUe v. Harrison (1885), 13 Sc. Sess. C. 92. It would be 
otherwise if there was no such rule of the port, or the ship could have 
discharged at another quay, in which case the delay would fall on the 
consignee : Kruuse v. Drynan (1891), 18 Sc. Sess. G. 1110 ; of. Granite 
S.8. Co. V. Ireland (1891), 19 Sc. Sess. C. 124 (a case of fixed days). 
See also Lyle v. Cardiff, (1900) 2'*Q. B. 638. 

(i) Hulthen v. Stewart, (1903) App, Gas. 389. Contrast Rodenacker 
V, May (1901), 6 Com. Cases, 37, where lighters might by reasonable 
efforts have been obtained. 

(k) Temple v. Uunnalls (1902), 18 Times Jj. B. 822. 

(Z) Castlegate S.S. Co. v. Dempsey, (1892) 1 Q. B. 864. 

{m)The Jaederen, (1892) B. 351; Weir v, Richardson (1897), 3 Com. 
Cases, 20; The Kingsland, (1911) P. 17. 

(n) Zillah v. Midland Railway Co. (1903), 19 Times L. B. 63; but 
wrapMe' Harrowing v. Dupri (1902), 7 Com. Oases, 167; and note (h), 
p. 363. 
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Case 1. — G. were consignees of cargo under a bill of lading 
specifying no time for delivery; during the delivery a strike 
occurred ; the shipowners were ready to do their part of the work ; 
but G., though using all diligence, could not do theirs. Held, 
that they were only bound to discharge i^j' a reasonable tirne, 
having regard to the existing circumstances; and, having used 
all diligence themselves, were not liable for the delay caused by 
the strike (o). 

Case 2. — A ship was chartered to discharge in London, the 
charter containing no provisions as to the time of unloading. 
Owing to the crowded state of the ""docks, the ship, though dis- 
charged in her turn, was delayed forty days beyond the usual 
time for discharge of such ships when the docks are not over- 
crowded. Held, that the charterer was not liable, both parties 
having used reasonable diligence to get the ship discharged (p). 

Case 3. — A ship was chartered to load a cargo at Valencia, 
without any stipulation as to time of loading. The law of Spain 
forbids vessels with military stores on board to load at Spanish 
ports. The charterer and shipowner were aware at the time of 
making the charter that the vessel intended to carry military 
stores. The ship arrived at V. with military stores on board and 
was refused permission to load. Held, that neither party was 
liable to an action, as each, having used reasonable diligence to 
avoid the danger, was prevented by the act of a superior 
power (g). 

Case 4. — A ship was chartered to unload at London “ in the 
usual and customary time.” The ship was discharged in her 
turn, with due diligence, but, owing to the crowded state of the 
docks, was detained forty-nine days longer than the usual time 


(o) Hick V. Raymond, (1893) A. C. 22. 

(p) Burmester v. Hodgson (1810), *2 Camp. 488. So explained in Ford 
V. Cotesworth, post. The case is also discussed in Hick v. Rodocanacki, 
(1891) 2 Q. B. 626, at pp. 635, 642. C/. (1893) A. C. p. 22. 

(q) Cunningham v. Dunn (1878), 3 C. P. D. 443 (C. A.), following 
Ford V. Cotesworth (1870), L. B. 5 Q. B. 644. These two cases are 
reconcilable with such cases as Barker v. Hodgson (1814), 3 M. & S. 
267, and Blight v. Page (1801), 3 B. & P. 294, note, cited in the last 
article, by the presence in the latter class of cases of a definite time for 
loading or unloading : see per Martin, B., in Ford v. Cotesworth, vide 
supra. See also Sjoerds v, Luscomlfe (1812), 16 East, 201. See also 
Rain V. Compania Ndviera (1920), 2 K. B. at p. 291, per Lord Stern- 
dale, M.B., and p. 303, per Scrutton, L.J. The parties may have 
expressly provided for such cases by the charter, as in Adamson v. 
Newcastle Insurance Association^lBl^) , 4 Q. B. D, 462, where there was 
a clause “ in case of war, blockade, or prohibition of export, preventing 
loading, this charter to be cancelled,” and it was held that the occurrence 
of these events cancelled the charter, without any express election by 
either party. See also Steel Young v. Grand Canary Co. (1904), 9 
Com. Cas. 275, for a question arising on* an obscurely worded cancelling 
clause. 
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of discharge when the docks were not crowded- Held, that the 
charterer was not liable (r). 

Case 5.— A ship was chartered to deliver rails at Z., “ the cargo 
to ^be^ discharged with all dispatch according to the custom of the 
port/’ The custom :^"as to discharge such cargo by a warp and 
lighters, which were under the absolute control of a company, who 
discharged vessels in their order of arrival. Owing to the number 
of vessels, and the insu£S.ciency of lighters, the vessel did not begin 
to discharge for thirty-one days. Lighters could not have been 
procured from elsewhere in sujBicient time to lessen the delay. 
Held, that the charterer was only bound to use the means of 
dispatch habitually used at the port, and having used these with 
all the diligence in his power, he was not liable for demurrage (s). 

Case 6. — A ship was chartered to unload “ in the usual and 
customary manner ” ; during her unloading the authorities 
discharge, and ordered her to leave her discharging 
berth. Held, that the charterers were not liable for such delay, 
for, as both parties were to concur in the act of unloading, the 
implied contract was that each would use reasonable diligence in 
performing his part ; and the intervention of superior authority, 
which could not have been avoided by any diligence, excused both 
parties (t). 

Case 7. — A vessel was chartered “to be discharged with all 
dispatch as customary.” By the custom of the port, all the work 
of discharge was done by a Dock Company. By a strike of the 
Company’s labourers, and without fault of the consignee, the 
discharge was delayed four days. Held, that the consignee was 
not liable (u). 

. Case 8. — A vessel was chartered to discharge at Hamburg, “ at 
usual fruit berth, as fast as steamer can deliver as customary.” 
She reached a usual fruit berth on March 8, but owing to the 
crowded state of the warehouses into which the fruit must by the 
custom of the port be delivered by cranes, the warehouses and 
cranes being under control of the harbour authorities, her dis- 
charge did not begin till March 11. Held, as the delay arose 
without fault of the consignee and in the customary manner of 
discharge, he was not liable (cc). 


(r) Rodgers v. Forrester (1810), 2 Camp. 483; cf. The Jaederen, 
(1892) P. 361, where the clause was “ as fast as ship can deliver,” and 
she could not get to a quay. See also Hulthen v. Stewart, (1903'i 
App. Gas, 389. 

(s) Postlethwaite v. Freeland (1880), 5 App. C. 599. 

(t) Ford y, Cotesworth (1870), L. B. 6 Q. B. 549. The remarks of 
Baron Martin shew that this decision ^ust be limited to cases where 
no fixed time for loading has been stipulated for : see note (q), p. 358, 
ante; see also Sjoerds v. Luscomhe (1812), 16 East, 201. 

(u) Castlegate S.S. Co v. Dempsey, (1892) 1 Q. B. 864. Cf. Weir 
V. Richardson (1897), 3 Com. Cases, 20, and The Kingsland!, (1911) 
P, 17. 

(x) Good V. Isaacs, (1892) 2 Q. B. 556; cf. Wyllie v. Harrison 
(1885), 13 Sc. Sess. C. 92; Lyle v. Cardiff, (1900) 2 Q. B. 638. 
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Case 9. — A vessel was chartered to discharge in London, “ the 
cargo to be discharged with customary steamship dispatch as fast 
as the steamer can deliver during the ordinary working hours of 
the respective ports, but according to the custom of the respective 
ports.” She was ordered to the Surrey IJock, which was very 
crowded, and delay was caused by scarcity of quay berths and 
lighters. The charterers used all, reasonable means to expedite 
the discharge. Held, they were not liable for demurrage (y). 

Case 10. — A vessel was chartered to discharge at Cardiff, “ with 
all dispatch as customary.” The custom of Cardiff is to discharge 
cargo in trucks on the quay. The frucks are provided by certain 
railways, with one of which the charterers arranged for waggons, 
but owing to a stress of work at the port, the supply of waggons 
failed, and the ship was delayed. The charterers did their best. 
Held, they were not liable for demurrage (s). . 

Case 11. — A vessel was chartered to discharge at Granton 
“ with customary dispatch,” with a provision that time should 
not count during delay caused by a strike of any workmen essen- 
tial to the discharge. There was a strike in the charterers’ yard, 
to which they would have taken the cargo in railway waggons 
from the quay. There was no strike at the quay and no lack of 
railway waggons, but the railway company, fearing detention of 
the waggons at the yard, would not supply them except for con- 
veying cargo direct to purchasers. Delay in discharge resulted. 
Held (1), that the charterers had not discharged with customary 
iispatch ,* (2) that there was no strike of workmen essential to the 
discharge (a). 


Article 134 . — Who are liable for Demurrage on a 
Charter. 

Wliere there is a charter containing express stipula- 
tions as to demurrage, there will be liable on it, for 
demurrage : — 

(1.) The charterer (6), unless (A.) there is a cesser 
clause in the charter (c); and (B.) he has been freed by 
a new contract on the bill of lading {d). 

(2.) The parties to the biU of lading, if the charter- 
party stipulations as to demurrage are expressly incor- 


{y) Hulthen v. Stewart, (19fe) App. Gas. 389. 

(z) Lyle V. Cardiff, (1900) 2 Q. B,' 638. 

(a) Dampskihssehhahei Svendhorg v. Love (1915), Sess. Gas. 543. 
Of. Langham S.S. Co. v. Gallagher (1911), 2 Ir. iftep. 348, 

^(h) See the cases on charterparty freight, Article 144. 

(c) See Article 54; cf. Hick v. Rodocanachi, (1891) 2 Q. B. 626. 

(d) GulUschen v. Stewart (1884), 13 Q. B. D. 317. 
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porated in tlie bill of lading (e) ; or persons taking goods 
without protest under such bill of lading (/). (See also 
Article 135). 


Case 1. — A ship was chartered with the usual stipulations for 
freight, demurrage, and a cesser clause. The charterers shipped 
the cargo themselves, and accepted bill of lading, making the 
goods deliverable to themselves, at port of discharge, “ they paying 
freight and all other conditiqjps as per charter.’’ In an action by 
shipowners against charterers as consignees under the bill of 
lading, for demurrage at the port of discharge, Held, that they 
were liable, as the bill of lading only incorporated those clauses 
of the charter which were consistent with its character as a bill 
of lading, and therefore, though it incorporated the provisions as 
to demurrage, did not incorporate the cesser clause {g). 

Case 2. — C. chartered a ship from A., to pay a named freight, 
sixteen lay-days and demurrage at £2 per day. C. shipped a 
cargo consigned to G. in London, under a bill of lading, “paying 
freight as per charter,” with a memorandum in the margin, 

there are eight working days for unloading in London.” G. 
was sued by A. for demurrage. Held, that as the bill of lading 
did not clearly shew that the conditions as to demurrage in the 
charter were incorporated in the bill of lading, G. was not 
liable (h). 

Case 3. — Under a bill of lading of goods deliverable to G., “he 
paying for said goods as per charter, with primage and average 
accustomed,” G. was held not liable for demurrage at the port of 
loading, due under the charter (i). 

Case 4. — C. chartered a ship from A., “ fifty running days to 
be allowed for loading, and ten days on demurrage over and above 
the said laying days at £8 per day,” the owner to have a lien for 
demurrage ; there was a cesser clause. C. shipped goods under 
a bill of lading, “to be delivered as per charter to G., lie paying 
freight and all other conditions or demurrage as per charter.” 
The ship was detained at her port of loading ten days on demur- 
rage, and eighteen days besides. A. claimed a lien against G. 
for demurrage, and damages for detention. Held, that G. was 
liable for the demurrage, but not for the damages for detention, 
which were not clearly included in the bill of lading (k). 


(e) They were held to be incorporated in Porteus v. Watney (1878), 
S Q. B. D. 535; Wegener v. Smith (1854), 15 C. B. 285; Gray v. Carr 
(1871) L. B. 6 Q. B. 522; not to be incoi^ ^''ated in Chappel v. Comfort 
(1861), 10 C. B. N. S. 802; Smith v. eking (1355), 4 E. & B. 945. 
See as to words incorporating the charter, Serraino v. Campbell (1890), 
25 Q. B. B. 501. 

if) S.S. County of Lancaster v. Sharpe (1889), 24 Q. B. D. 158. 

Ig) GulUschen v. Stewart (1884), 13 Q. B. D. 317. 
ill) Ghappel v. Comfort (1861), 10 C. B. N. S. 802. 

(i) Smith V. Sioneking (1855), 4 E. & B. 945. 

(k) Gray v. Carr (1871), L. B. 6 Q. B. 622. 
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Article 135.— TF/i<9 are liable for Demurrage on a Bill of 

Lading. 

Where there is an express stipulation, as to deraiirrage 
contained in a bill of lading, demurrage due under it 
will be payable: — 

(1.) By the shipper or consignor (1); 

(2.) By every person presenting such bill of lading 
and demanding delivery under it (mi), if the jury find 
from such demand an agreement in fact to pay it (n) ; 

(3.) Under the Bills of Lading Act (o), by every con- 
signee named in the bill of lading to whom the property 
has passed by such consignment, or indorsee to whom the 
property has passed, either by indorsement, or by 
indorsement followed by delivery (f). 

There is contained in every bill of lading an implied 
contract by the consignor to unload the goods in a reason- 
able time (q ) ; on this contract the consignee named in 
the bill of lading, and an indorsee to whom the property 
has passed by the indorsement, will be, and the person 
taking delivery under such bill of lading may be. 


{1) Cawthron v. Trickeit (1864), 15 C. B. N. S. 754. 

(m) Per Cave, J., in Allen v. Coltart (1883), 11 Q. B. D. 782, at 
p. 785; Palmer v. Zarifi (1877), 37 L. T. 790; Bobbin v. Thornton 
(1806), 6 Esp. 16; Jesson v. Solly (1811), 4 Taunt. 52; Stindt v. 
Roberts (1848), 5 D. & L. 460; Young v. Moeller (1855), 5 E. & B. 
755; Wegener v. Smith (1854), 15 C. B. 285; on -which cases see per 
Lord Selborne, 10 App. 0. p. 89. That s-uch delivery is good considera- 
tion for a promise to pay demurrage, see Scotson v, Pegg (1861), 6 
H, & N. 295; Benson v. Hippius (1828), 4 Bing. 455. See also Note 1 
to this Article. 

(n) Sanders v. VanzeUer (1843), 4 Q. B. 260. But not where the 
person presenting the bill at the same time repudiates any liability for 
demurrage under it or a charter incorporated in it : S.S. County of 
Lancaster v. Sharpe (1889), 24 Q. B. I). 168. 

(o) 18 & 19 Viet. c. Ill (Appendif III.) ; see also Allen v. ColtarU 
vide supra, and Article 75. 

(p) Where purchasers of a cargo took delivery from the ship, and 
after that was completed the bilJL of lading was indorsed to them (i,e., 
indorsement followed delivery) they were held not liable for the 
demurrage payable under the bill of lading. McKelme v. Wallace 
(1919), 2 I, R. 250. 

(q) Fowler v. Krwop (1878), 4 Q. B. D. 299; The Clan Macdonald 
>(1883), 8 P. B. 178; TiJUtt v. Gwm Avon (1886), 2 Times B. R. 675; 
18 & 19 Viet. c. 111. The effect is to render the earlier cases, such as 
Evans v. Forster (1830), 1 B. & Ad. 118, of doubtful authority. 
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liable (r). On this implied contract tbe shipowner and 
not the master is entitled to sue (s). 

^ote l.Scotson v. Pegg, (1861) 6 H. & N. 295, has 
attained undue notoriety through being treated by writers 
on the principles of the law of contract as in doubtful accord 
with the doctrine of consideration. The terms of the 
judgments lend some colour to this view. But rightly 
understood the case raises no more difficulty than any of 
the cases cited in footnote (w) on p. 362, supra, or in 
footnote (c) on p. 409, m/m. The claim against Pegg was 
clearly for the demurrage reserved by the bill of lading. 
If he had been indorsee of the bill of lading he would have 
been liable under sect. 1 of the Bills of Lading Act; 1855, 
Apparently he was not indorsee, but presented it {query 
indorsed in blank) and took delivery under it. On the facts 
so understood there is no difficulty in finding ample con- 
sideration for his implied promise to fulfill the terms of the 
bill of lading as to demurrage. 

Note 2. — If there are a number of bills of lading, each 
stipulating for a fixed number of lay-days, and a fixed sum 
for demurrage, or each incorporating such stipulations from 
a charterparty, can the shipowner proceed against each of 
the indorsees or consignees and recover the whole amount 
from each? The cases of Leer v. Yates {t), Straher v. 
Kidd {u), and Porteus v. Watney {x) appear to shew that 
he can. This result, at first sight (y), seems so outrageous 
that much doubt upon the point has naturally been 
expressed. In the case of a demurrage clause incorporated 
from a charterparty there would seem to be a way out of 
the difficulty by holding that each holder of the bill of 
lading has undertaken that the stipulation of the charter- 


(r) Fowler v. Knoop (1878), 4 Q. B. D. 299. 

(s) Brouncher v. Scott (1811), 4 Taunt. 1; Evans v. Forster (1830), 

1 B. & Ad. 118; Cawthron v. Trickett (1864), 15 C. B. N. S. 754, where 
the master, who was a part owner and managing owner, was held 
entitled to sue the consignor on the implied contract. The master, how- 
ever, may sue on an express contract in the bill of lading for demurrage, 
as he can for freight: Jesson Y.^olly (1811), 4 Taunt. 52; and see 
Article 147. (t) (1811), 3 Taunt. 387. 

(u) (1878), 3 Q, B, D. 223. (x) (1878), 3 Q. B. B. 227, 534. 

{y) There are considerations, however, which are pertinent on the side 
of the shipowner. If a charterer ships cargo with an obligation in the 
charterparty as to its discharge in a certain time, and then, for the 
convenience of the charterer, many bills of lading for small parcels are 
issued, the shipowner (especially if there is the usual cesser clause) may 
have no practical means of enforcing his right to have the steamer dis- 
charged in proper time, if he be limited, as against each holder of a bill 
of lading, to his default in taking delivery of his own parcel. 
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party shall be fulfilled, i.e. that the shipowner shall receive 
the sum {e.g. £10 a day) named therein, and if the ship- 
owner has received this from one consignee, another can 
contend that the obligation of the charterparty has been 
fulfilled so as lo absolve him. This \fas a suggestion of 
Thesiger, L. J. (^), though it was not supported by the other 
members of the Court of Appeal. But if there is a separate 
contract expressed in each bill of lading — so many lay-days 
for discharge, and so much per d^ for demurrage — it is very 
difficult to see any escape frona the liability of each and 
every holder or consignee for the whole amount. The 
conscience of the shipowmer may be made easier if he sues 
all the consignees for the charterparty demurrage without 
claiming the whole amount from each of them (a). The 
defendants are not likely to raise the defence, which strictly 
is available to them, that their liability is several, not 
joint (&). 

Case 1. — Goods were shipped under a bill of lading, with a 
memorandum, ship to be cleared in sixteen days, and £8 per 
day demurrage to be paid after that time.” Held, that the con- 
signee taking delivery of goods under such a bill of lading was 
liable to pay the demurrage (c). 

Case 2. — A bill of lading, containing clauses as to demurrage, 
was pledged to I. for advances. I. took delivery of the goods 
under the bill of lading. Held, that I. was not liable under the 
Bills of Lading Act to pay demurrage merely by reason of the 
pledge of the bill of lading, but that he became liable by taking 
delivery of the goods under it (d). 

Case 3. — C. chartered a ship from A., “ to be discharged as fast 
as the custom of the port would allow,” and took bills of lading 
for the cargo, which did not refer to demurrage. There was no 
custom of the port of discharge. G., the consignee, had sold the 
beneficial interest in the goods to P., and gave a delivery order in 
his favour. Held, that G., as consignee, was liable on the implied 
contract in the bill of lading under the Bills of Lading Act (e): 


Iz) 3 Q. B. D. at p. 540. 

(a) As was apparently done in The Lizzie (1918), 23 Com. Gas. 332, 
reversed in H. L. sub. nom. Van Liewen v, Hollis, (1920) A. 0. 
239. 

(h) The U. B. Shipping Board has used a provision in bills of lading 
to this effect : “ Cargo to be discharged at the rate of — tons per day, 
with demurrage £ — per d^ pro raid freights,” i.e., the whole 
demurrage is to be apportioned among the holders of the bills of lading 
in proportion to the freight they severally have to pay. Cf. U. S. 
Shipping Board v. Masters (1922), 10 LI. L. R. 573; U. S. Shipping 
Board v. Baynes (1922), 13 LI. L. R. 572. 

(c) lesson v. Solly (1811), 4 Taunt. 52. 

(d) Allen V. Ooltari (1888), 11 Q. B. D. ’782. 

{e) Fowler v. Knoop (1878), 4 Q, B. L. 299. 
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SECTION S. 

Ereight. 

Article 1S6,— Freight; what it is, 

'' Freight/’ in tlie ordinary mercantile sense, is tlie 
reward payable to tbe carrier for the carriage and arrival 
of the goods in a merchantable condition (< 2 ), ready to be 
delivered to the merchant (6). The true test of the right 
to freight is the question whether the service in respect 
of which the freight was contracted to be paid has been 
substantially performed (c), or, if not, whether its 
performance has been prevented by the act of the cargo- 
owner (d). 

Under a simple contract to pay freight (6) no freight 
is payable if the goods are lost (e) on the voyage (/), or 


(a) Asfar v. Blundell, (1896) 1 Q. B. 123. 

(h) The definition of the Judicial Committee in Kirchner v. Venus 
(1859), 12 Moore, P. C. 361, at p. 390, is, “Freight is the reward 
payable to the carrier for the safe carriage and delivery of goods.” But 
Dakin v. Oxley (1864), 15 C. B. N. S. 646 (see p. 665), shews that 
safe carriage in the sense of delivery of goods in good condition is not 
necessary, and cases like Cargo ex Argos 0L873), L. R. 5 P. C. 184, and 
Cargo ex Galam (1863), B. & L. 167, shew that aotual deliyery of goods 
is not essential, readiness to deliver sufficing. 

(c) Per Willes, J., Dakin v, Oxley (1864), 15 C. B. N. S. 646, at 
p. 664; Kirchner v. Venus (1859), 12 Moore, P. C. 361, at p. 390, and 
Section XI., on Lien, post. Of. The Industrie, (1894) P. 58. 

(d) Cargo ex Argos, vide supra; Cargo ex Galam, vide supra; and 
Article 139. 

(e) A guarantee of a gross freight of ^900 will be payable if the 
freight is less than ^900, though the vessel is lost on the voyage, as the 
breach occurs at the port of loading: Carr v. Wallachian Go. (1867), 
L. R. 2 C. P. 468. 

(/) As to whether a charter includes one voyage or two, so that freight 
is payable for a part of the chartered services, though the ship is lost irt 
performing the other part, see Mackrell v. Simond (1776), 2 Chit. 666. 
The clause “ ship lost or not lost ” is now very usual. This clause only 
refers to losses through excepted perils : G. Indian Railway Co. v. Turn- 
hull (1885), 53 L. T. 325. Sometinaes the clause “ freight to be con- 
sidered earned, ship lost or not lost, at any stage of the entire transit,*' 
is found in through bills of lading; see Article 22. 
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for any otlier reason, except the fault of the merchant 
alone (^), are not delivered at the port of destination. 

From the signing and delivery of bills of lading (h) 
while the goods are in course off, carriage without 
unreasonable delay, and until they are delivered to the 
merchant, the master of the ship has a lien on them for 
the freight due for such carriage, and cannot be com- 
pelled to part with them till susch freight is paid and the 
bills of lading delivered up (i). 

These incidents of freight exist by rule of law, and 
do not need a bill of lading or other written contract 
between the parties to support them, though they may be 
excluded by such a written contract (i). 

The term freight will be presumed to have its 
ordinary mercantile meaning (A), unless evidence is found 
in the charter or bill of lading, which negatives this, or 


ig) See Article 139. 

(7i) Tindall v. Taylor (1854), 4 E. & B. 219, at p. 227 ; Thompson v. 
Trail (1826), 2 Car. & P. 334. And see Article 150, on Liens, post. 

(i) Dakin v. Oxley (1864), 15 0. B. N. S. 646, at p. 664; Kirchner v. 
Venus (1859), 11 Moore, P. C. 368, at p. 390. It would perhaps be 
more accurate to say that during the voyage the master is entitled to 
keep the goods because by his contract he is entitled to carry them and 
earn freight, and that when he has performed the voyage and earned the 
freight he is entitled to hold them under the lien that then arises to 
enforce payment of the freight. 

(k) Krall v. Burnett (1877), 25 W. R. 305; Leiois v. Marshall (1844), 
7 M. & Gr. 729; Blakey v. Dixon (1809), 2 B. & P. 321. This will allow 
the introduction of usages of the particular trade, or practices of 
merchants creating rights between the parties to a contract in respect of 
some matter Which is not in terms provided for by the contract ; see por 
Willes, J., in Meyer v. Dresser (1864), 16 C. B. N. S. 646, at p. 662, 
and Article 8, ante. So Brown v. Byrne (1854), 3 E. & B. 708, where a 
custom at Liverpool as to discount from freight was held binding. See 
also Russian Steam Navigation Co. De Silva (1863), 13 0. B. N. S. 
610; The Norway (1865), 3 Moore, P. C. N. S. 245. In Meyer v. 
Dresser (1864), 16 0. B. N. S. 646, evidence of a particular method of 
payment of freight, tendered as a “ general custom of merchants,” was 
rejected as a mere mode of caA*ymg on business ; and in Kirchner v. 
Venus^ vide supra, evidence of custom as to freight was held inadmis- 
sible on the ground that one of the parties, being ignorant of it, could 
not have intended, or be presumed to have intended to be bound by it : 
sed qumre; and see Note, ante, p. 30. In Suart v. Bigland (C. A. 
Jan. 24, 1886), “to pay out of freight collected,” was held to mean 
out of gross, not nett, freight. 
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raises an ambiguity, wben oral evidence may be given as 
to tbe intention of tlie parties (Z). 

•Case 1. — Goods were shipped under a bill of lading with the 
words “ Freight payable in London.” Evidence was tendered 
that by the custom of the steam shipping trade this meant 
“ freight payable in advance in London.” Held^ inadmissible, 
the word “freight” being well understood, and there being no 
words here to qualify ^it (m). 

Case 2. — Evidence tendered^ to shew that the term “ freight ” in 
a charter, which also referred to “ passage money,’’ included the 
passage money of steerage passengers. Heldj inadmissible (-n). 

Case 3. — Goods were shipped under a bill of lading, which was 
not produced at the trial ; but the shipping card contained the 
words, “ freight payable here.” There was also tendered oral 
evidence of conversations as to this clause. Held^^ ambiguous 
as to the time of payment, the oral evidence admissible, and the 
nature of the actual contract a question for the jury (o). 

Note 1. — “ With Primage and Average accustomedW — 
Prmage was originally a small payment made by the mer- 
chant to the master for care and attention bestowed on his 
goods, for which the master could sue (p). By the master’s 
agreement with the shipowner, primage may and usually 
does belong to the shipowner; and in that case the master 
cannot contract in the bill of lading that it should be paid 
to him (g). Primage at the present time is a percentage 
on the freight paid to the shipowner by the merchant : part 
of it is sometimes allowed to the merchant’s shipping agent 
by the shipowner as his remuneration, being in elect a sort 
of commission. It is very rare to find a master receiving 
primage at the present day. 

Average accustomed meant “ petty average,” which was 
also a gratuity to the captain. ” Petty average” is even 
more obsolete than primage.” Blount, Law Dictionary, 
1670 (cited in Murray, N. E. D.), says ; “ Average is a little 


(0 Lidgett v. Perrin (1861), 11 C. B. N. S. 362; Andrew v. Moor- 
house (1814), 5 Taunt. '435; and-^see Article 8. 

\m)Krall v. Burnett, vide supra. See also Mashiter v. Buller (1807), 
1 Camp. 84, criticised by Brett, J., in Allison's Case, 1 App- C. 
at p. 218. 

(n) Lewis v. Marshall (1844), 7 & G-. 729. 

(o) Lidgett v. Perm (1861), 11 C. B. N. S. 362, distinguishable from 
Krall V. Burnett by the special facts. 

ip) Charleton v. Ootesworth (1825), E. & M. 175; Best v. Saunders 
(1828), M. & M. 206. See Howitt v. Paul (1878), 5 Sc. Sess. C., 
4th Ser. 321. 

iq) Caughey v. Cordon (1878), 3 C. P. D. 419. 
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Duty which those Merchants who send goods in another 
Man's ship, do pay to the Master of it, for his care over and 
above the Freight; for in Bills of Lading it is expressed — 
' Paying so much Freight for the said Goods, with Primage 
and Average accustomed ' " (r). Molloy XDe Jure Maritime, 
1676, p. 256) says of “ Petty Averidge " that the French 
ships commonly term the Gratuity Eatt-moneij 

Note 2. — Freight is usually payable, under a voyage 
charter, in accordance with the express provisions of the 
charter, thus: a certain proportion of the freight, or a 
certain lump sum on sailing ; remainder on delivery, either by 
cash or by specified bills. If the charter is a round charter, 
or there are loading and discharging expenses in the course 
of the voyage, such disbursements are usually by the charter 
to be advanced against the freight by the charterers or their 
agents. 

Where the charterers propose to put the ship up as a 
general ship, and the captain may sign bills of lading at a 
lower rate of freight than the charter, the shipowners 
usually protect themselves thus: “ Any difference between 
charter and bill of lading freight to be settled at port of 
loading before sailing; if in vessel’s favour to be paid in 
cash, at current rate of exchange less insurance; if in 
charterer’s fatour, by captain’s draft, payable three days 
after ship’s arrival at port of discharge ” (s). 

Note 3. — Stipulations as to the payment of freight in the 
bill of lading vary very much. It is very common to find 
the freight made due and payable on shipment of the 
goods,” or ” in exchange for bills of lading,” or “on or 
before the departure of the vessel.” A very usual clause is 
“ Freight for the said goods with primage to become due 
on shipment, and to be paid in London in cash without 


(r) In Malynes, Lex Mercatoria (1686), p. 100, is a variant phrase : 
“ ’With Primage and Petilodeminage. ” The latter word, according to 
the N. B. D., meant “ Petty Lodemanage,” and “ Lodemanage ” meant 
“ Pilotage.” Bnt Malynes (ibid. p. 102) says : ” Primage and Petilode- 
minage to the Master for the use of his Cables to discharge the goods.” 
So Molloy (De Jure Maritimo, 1676^ p. 255), ” Primage and Petilod^ 
manage is likewise due to the Master and Marriners for the use of his 
Cables and Ropes to discharge the Goods, and to the Marriners for load- 
ing and unloading of the Ship or Vessel, it is commonly about twelve 
pence per tun.” Still earlier th« phrase was more elaborate : “ And all 
stowage, lowaige, wyndage, pety lodmanage, and averages accustomyd 
shalbe taken and borne uppon all the goods lade in the said shypp this 
present viage ” (charterparty dated July 3, 1531, printed in Marsden, 
Select Pleas in the Court of Admiralty (Selden Society. 1892), Vol. I. 
at p. 37). 

(s) See BalU v. Paddington S.S, Co. (19<30), 5 Com. Oases, 126. 
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deduction, ship lost or not lost.'’ "Where the freight is to 
be paid on delivery it is sometimes secured thus : ‘ ‘ Freight 
and primage for the said goods to be paid at destination, 
but, if the consignee for any reason, perils of the sea 
excepted, refuses to^pay the same, shippers hereby under- 
take to pay amount here on demand," or to be delivered 
after safe arrival at Z. to G., freight for the said goods as 
per margin being paid first in London." The clause ‘‘ship 
lost or not lost," almost alvrays appears. A proviso is 
sometimes inserted for the payment of double freights on 
goods incorrectly described. 


Article 137 . — Advance Freight. 

Where money is to be paid by the shipper to the 
shipowner before the delivery of the goods for ship’s dis- 
bursements (f) or otherwise, such payment will be treated 
as an advance of freight, or as a loan, according to the 
intention of the parties, as expressed in the documents [u) . 
A stipulation that it shall be paid subject to insurance/’ 
or less insurance,” will indicate that the payment is an 
advance of freight [v). 

If it is an advance of freight (^r), it must he paid, 
though the goods are, after the due date of payment (y), 


(t) Under a clause “ Cash for disbursements to be advanced at port of 
loading on account of freight not exceeding £150 in all,” the charterer 
is not entitled to advance the maximum sum named if the shipowner 
prefers to find the cash himself : The Primula, (1894) P. 128; see also 
The Red Sea, (1896) P. 20. 

(u) Allison V. Bristol Marine Insurance Co. (1876), 1 App. C. 209, at 
pp. 217, 233, in which all the cases are discussed by Brett, J. , and 
Kirchyier v. Venus (1859), 12 Moore, P. 0. 361, is explained. 

(tj) Allison V. Bristol Co. (1876), 1 App. C. at p. 229; Hicks v. Shield 
(1857), 7 E. & B. 663; Jackson v. Isaacs (1858), 3 H. & K. 405, in 
which the charterer was to deduct cost of insurance from advance 
freight; Frayes v. Worms (1865), 19*C. B. N. S. 159, in which it was 
held that general average on advance freight was to be paid by the 
charterer. 

(x) A similar liability for freight, though not payable in advance or 
upon shipment, is often imposed by a clatfte in the bill of lading to this 
effect : ” Freight to be considered earned, and must be paid, ship 
and/or cargo lost or not lost.” Cf. Case 3 on p. 373. 

iy) Cf. Oriental S.S. Co. v. Tylor, (1893) 2 Q. B. 518, where, the 
freight being due on signing bill of lading, it was held payable where 
the ship was lost before signing bill of lading, but after it should have 
been presented and signed ; otherwise if the loss is before the due date 

A. 24 
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but before payment, lost by excepted perils, and it will 
not be recoverable from the shipowner if the goods are 
after payment so lost (z). It will be recoverable if the 
goods are lost by a peril not excepted (a), or if the ship- 
owner has not fulfilled the condition precedent of the 
starting within a reasonable time of a seaworthy ship 
on the agreed voyage (6). 

If advance freight be not paid at the time specified, 
there will not be a lien for it on the goods carried, 
without express stipulation (c). 

Payments for ship’s use by the person liable to pay 
freight, before such freight is due, without authority 
from the contract of affreightment, will be treated rather 
as loans than as prepayment of freight (d). 

If the pajT-meiit in advance is regarded as a loan by the 
shipper to the shipowner, whether on security of the 
freight or not (e), it is repayable, if freight to that 
amount be not due from the shipper, whether the ship be 
lost or not, and it cannot be insured by either party (/). 


of payment. Thus in Smith v. Pyman, (1891) 1 Q. B. 742, where the 
freight was payable in advance, “if required,” and the ship was lost 
before request, it was held the freight was not payable : and in Weir v. 
Girvin cO Co., (1900) 1 Q. B. 45, where the freight was payable three 
days after sailing and part of the cargo was burnt before sailing, it was 
held that freight was not payable on the cargo burnt. 

( 2 ) Anofiymoiis Case (1684), 2 Shower, 283; De Sihale v. Kendall 
(1816), 4 M. & S. 87; Byrne v. Schiller (1871), L. R. 6 Ex. 20, 319; 
Saunders v. Drew (1832), 3 B. & Ad. 445. Eor the explanation of this 
rule, which is peculiar to English law, and probably arose from the long 
voyages of the East India trade, see Brett, I., at 1 App. C. 223. 

(a) G. Indian Peninsular P. Co. v. Tumhull (1885), 53 Ij. T. 325 ; 
RodocanacM v. Milhurn (1886), 18 Q. B. B. 67; Dufourcet v. Bishop 
(1886), 18 Q. B. D, 373, in which the advance freight was in effect 
recovered as part of the damages for non-delivery of the goods, 

(b) Ex parte Nyholm, in re Child (1873), 29 L. T. 634. ^ Cf. Smith v, 
Pyman, (1891) 1 Q, B. 742, on the wording “ one-third freight, if 
required, to be advanced.” 

(c) Bow V. Kirchner (1857), 11 Moore, B. C. 21; Kirchner v. Venus 
(1859), 12 Moore, T. G. 361; Tamvaco v. Simpson (1866), 19 C. B. 3Sf. S. 
453, see the judgment of Willes, J. ; Ex parte Nyholm, in re Child 
(1873), 29 Jj. T. 634; and se9 Articles 150, 155, 157, post. 

(d) Tanner v. Phillips (1872), 42 Jj. J. Ch. 125; The Salacia (1862), 
32 li. J, Adm, 43, and see Article 147, s. vii. 

(e) It may not involve a set-off against the freight. 

If) Watson V. Shanhland (1873), L. B. 2 H. L, Sc. 304; Manfield v. 
Maitland (1821), 4 B. & Aid. 582; Allison v. Bristol Marine Insurance 
Go, (1876), 1 App. C. 229, 258. 
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In the absence of anything in the contract to indicate 
a contrary result, a payment of advance freight is a 
payment on account of the whole sum which would other- 
wis*e be payable on |he cargo delivered at destination : it 
is not to be treated as the total of proportionate advances 
of the agreed freight upon each ton of goods shipped (g) . 

Note . — The decision in Allison v. Bi'istol Marine Ins. 
Co. (^j) was that the advance freight was not to be regarded 
distributively as a payment of so much per ton, leaving a 
balance per ton of the cargo delivered to be paid on delivery, 
but the advance was to be treated as a payment in advance 
of the whole amount payable on delivery. Thus if 500 tons 
are shipped^ at a freight o! £2 a ton, and if £500 is paid as 
advance freight, and if on the voyage 250 tons are lost by an 
excepted peril, the shipowner must deliver the remaining 
250 tons without receiving any payment for freight. He 
cannot say that the £500 was an advance of £1 upon each 
ton shipped, and therefore claim £250 as the balance of £1 
per ton upon the 250 tons delivered : on the other hand, if 
400 tons are lost on the voyage, the charterer cannot claim 
repayment of £300 of the advance of £500. 

In Allison's Case the Courts apparently were only con- 
cerned with rights on the charterparty as between shipowner 
and charterer, or if there was a bill of lading in the hands of 
an indorsee from the charterer, it was only one bill for the 
whole cargo. The judges did not need to consider what 
would be the position if there were separate bills of lading 
for parts of the cargo, with the usual clause as to “ freight 
payable as per charterparty, in the hands of different 
consignees. Thus suppose in the case put above two bills 
of lading w^ere issued for the 500 tons shipped, the first 
for 300 tons in Hold No. 1 stating that £300 has been paid 
as advance freight, and that balance of freight is payable on 
delivery as per charterparty; and the second for 200 tons 
in Hold No. 2 stating, that £200 has been paid as advance 
freight, and with the same cla^ise. On the voyage 250 tons 
out of Hold No. 1 are lost. Presumably the shipowner, 
on delivering 50 tons to the holder of the first bill of lading, 
can recover no further freight frorg him : for more than £2 
a ton on 50 tons has been paid in advance. But from the 
holder of the second bill of lading, to whom he delivers his 


ig) Allison v. Bristol Mar. Ins. Go. (1876), 1 App. Gas. 209. 
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full 200 tons, the shipowner can surely claim £200, since 
that is £2 a ton on the 200 tons delivered less £200 paid in 
advance. In the result the shipowner on the whole voyage 
w'^ouid get £700, i.e. £500 as advance freight, and £200 fi;pm 
the second consignee at the port of delivery. But on the 
oharterparty alone and from the charterer, if he had not 
indorsed any bills of lading, he would only have got £500 
altogether, as is stated above. It is difficult to see how, 
wiien bills of lading are issued for parts of the cargo, 
the advance freight can fail to 'hecome distributive at least 
in regard to the quantities under each bill of lading. For 
there seems no ground on which the holder of the second 
bill of lading could assert that he need pay no freight on 
delivery. His contract in the bill of lading is surely to pay 
£2 a ton on the 200 tons delivered to him less that part of 
the £500 paid in advance, which must be treated as advance 
freight on his goods. 

Case 1. — Goods were shipped under a charter “to be delivered 
on being paid freight £5 per ton delivered . . . Cash for ship’s 
disbursements to be advanced to the extent of £300, free of 
interest, but subject to insurance . . . The freight to be paid 
on unloading and right delivery of cargo as follows, in cash, less 
tAvo months’ interest at 5 per cent., and if required £300 to be 
paid in cash on arrival at port of loading, less two months’ 
interest.” D., agent for the charterer, C., advanced £300; the 
ship was lost on the voyage, and C. claimed £300 from A., the 
shipowner, as a loan. Held, that the charter, and the provision 
for insurance, shewed conclusively that the advance was for 
freight, and not as a loan, and therefore could not be recovered, 
though the ship was lost (h). 

Case 2. — A ship was chartered, “ freight to be paid thus : £1200 
to be advanced the master by freighter’s agents at X-, and to be 
deducted with li per cent, commission on the amount advanced, 
and cost of insurance from freight on settlement thereof, and the* 
remainder on right delivery of the cargo at port of discharge, in 
cash . . . the master to sign bill of lading at any current rate of 
freight required without prejudice to the charter, but not under 
chartered rates unless the difference be paid in cash.” The 
shippers paid the £1200, and required the master to sign bills of 
lading under chartered rates, putting off the payment in cash of 
the difference, £700, by excuses. The ship was lost on the voyage. 
Held, the £1200 could not be recovered back from the shipowners, 
and the shipowners could recover the £700, the intention being. 


(h) Ekhs V, Shield (1867), 7 E. & B. 633. See also AlUson v. Bristol' 
Insutmce Co., vide supra; and for a curious case of advance freight, see 
ne Thyatira (1883), 8 P. B. 166. 
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that it should be advance of freight, payable whether the ship was 
lost or not (i). 

Case 3. — Goods were shipped under a charter, “ Four>fi.fths of 
freight calculated on quantity shipped to be advanced and paid 
in cash in one month ^rom the vessel’s sailing from her last port 
in Great Britain, steamer lost or not lost.” The excepted perils 
did not include the master’s negligence. She sailed July 12, and 
was lost through the negligence of her master on July 19, the loss 
being known on July 21 ; on July 26 the freighter paid four-fifths 
of freight to the charterer. Held, that the freighter could 
recover such payment, as lost or not lost ” only referred to losses 
by excepted perils, and not to a loss by master’s negligence (h). 

Case 4. — Goods were shipped under a charter, “ freight to be 
paid, half in cash on unloading and right delivery of cargo, and 
the remainder by bill in London at four months’ date. The 
captain to be supplied with cash for ship’s use.” Under the 
last clause, the master drew a bill for £219 on the freighters, 
which was accepted and paid. The ship was lost on the voyage. 
Held, that the sum of £219 was a loan, repayable by the ship- 
owner whatever the result of the voyage, and consequently not 
insurable by the charterer (I). 

Case 5. — Goods were shipped under a charter, “ Sufficient cash 
for ship’s disbursements to be advanced, if required, to the captain 
by charterers (C.) on account of freight at current rate of 
exchange subject to insurance only.” The whole freight was £735. 
C. advanced at X. £160, being allowed £5 for insurance. C. did 
not insure the £160. The ship was lost by perils not excepted, 
and C. claimed to recover £8500, the price for which the goods 
were sold to arrive,” less £575 balance of freight. The ship- 
owners claimed to deduct £735, the whole freight. Held, they 
were not entitled to do so, as C.’s damage was the amount he 
would have to receive less the amount he would have to pay, on 
arrival of the goods (m). 

Case 6. — Under a charter, with a clause ‘‘ One-third freight, if 
required to be advanced, less 3 per cent, for interest and insur- 
ance,” the ship sailed and was wrecked on her voyage. After the 
wreck, the shipowner “required” payment for the first time of 
one-third freight. Held, that the charterer was under no liability 
to pay advance freight till requirement by the shipowner, and 
that this requirement could not be made when the voyage could 
not be performed (-a). 

Case 7. — C. chartered a ship fjom A. to carry cargo from X. to 
Z. at a freight per ton delivered, the freight to be payable in 


(i) Byrne v. Schiller (1871), L. E. 6*Bx. 20, 319. That the ship- 
owners would have no lien for such a difference without an express 
agreement, is shewn by Gardner v. Trechmami (1884), 15 Q. B. D. 154. 
(h) G. Indian Pen. R. Go. v. Turnbull (1885), 53 L. T. 326. 

(l) Manfield v. Maitland (1821), 4 B. & Aid. 582. 

(m) Rodocanachi v. Milhurn (1886), 18 Q. B. D. 67. See Dufourcet 
V. Bishop (1886), 18 Q. B. D. 873. 

(») Smith V. Pyman, (1891) 1 Q. B. 742; but see Oriental S.8. Co. 
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cash., less 3 per cent., at X., before sailing, on signing bills of 
lading. The charter also provided that if the bill of lading 
freight did not amount to the chartered freight the difference was 
to be paid in cash on clearing. Before the vessel was fully lo^ed 
at X., and therefore before all the bills of lading were signed, the 
vessel caught fire, sank, and could not sail. 'A. claimed from C. 
the charterparty freight on all the bills of lading that had been 
issued. C. refused to pay A. anything. Held, that as and when 
each bill of lading was signed a proportional part of the 
charterparty freight was payable C. to A. (o). 


Article 138 , — Bach Freight. 

When the ship is either ready to deliver cargo at the 
port of destination, or is prevented by excepted perils 
from reaching such poiH {jp), but the merchant does not 
take delivery or forward instructions within a reasonable 
time, the master if he does not tranship in the interests 
of the shipowner {g), has the power and duty to deal with 
the cargo in the owner^s interest at the owner’s expense. 
He may land and warehouse it, or, if this is imprac- 
ticable, may carry it in his ship, or forward it in another 
ship to such place as may be most convenient for its 
owner, and can charge the owner with remuneration for 
and expenses of such carriage under the name of hack 
freight (r). . 

Case . — Oil was shipped from X. to Havre, under a bill of 
lading, ‘‘ Goods to be taken out witMn twenty-four hours after 


V. Tylor, (1893) 2 Q. B. 618, where in the clause “ one-third of the 
freight to be paid on signing bill of lading,” it was held recoverable, 
where shippers had delayed presenting bill of lading till after ship had 
sunk, and then refused to present it or pay advance freight, as 
damages for not presenting bills of. lading. 

(o) CoUr V. Limerick S,8. Co., Ltd., (1918) 8T L. J. K. B. 767. 
Ip) Semhle, that the shipowner can here also recover similar expenses 
and back freight incurred in interests of cargo owner; vide Notara v. 
Henderson (1870), L. B. 5 B. 346, and Articles 101, 103. Where 
the voyage is prevented by its illegality, back freight may be recover- 
able where such illegality was not known to the shipowner, but not 
where it was : Heslop v. Jones (1787), 2 Chit. 560. 

(g) Article 103. 

(r) Cargo ex Argos (1873), L. R. 5 P. 0. 134, settling the doubt of 
Mansfield, C.J., in Christy v. How (1808), 1 Taunt. 300, at p. 316. 
See Article 126. 
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arrival. On reaching Havre the landing of oil was forbidden ; 
attempts to land it at other ports near failed. The ship returned 
to Havre, transhipped the oil into lighters in the harbour, 
unloaded the rest of the cargo, reshipped the oil and brought it 
back to X. The shipper made no request for the delivery of the 
goods at Havre. Held, that the shipowner was entitled to the 
freight and expenses of the return journey to X. as well as the 
original freight from X. to Havre (r). 


1 

Dead Freight, 

See Article 161, fost. 


Article 139 . — Shipowners Right to FvU Freight, 

The siiipowner is entitled to the full freight in the 
charter or bill of lading : — 

1. When he delivers the goods in a merchantable con- 
dition (t), at the port of destination (u), or is ready to 
deliver them, but the consignee does not take delivery 
within a reasonable time ('u). 

2. Where a lump sum as freight has been stipulated 
for, and he has delivered, or is ready to deliver, some 
part of such goods {x). 

3. Where, the necessity of transhipment having 
arisen, he has transhipped, and so caused the goods to 
be delivered, even though at a less freight than that 
originally contracted for [y], 

4. Where he has been prevented from delivering the 
goods solely by the default of the freighter, as in 
refusing to accept delivery at the port of destination {z), 


(t) Asjar V. Blundell^ (1896) 1 B. 123. 

(u) Delivery need not be to the consignee, if it is in a manner 
approved by him : see Fenwick v. Boyd (1846), 15 M. & W. 632. 

{i>) Duthie V. Hilton (1868), L. R. 4 ,C. P. 138, at p. 143 ; Cargo ex 
Argos (1873), L. R.' 5 P. C. 134; and ^er Lord Mansfield, in Luke v. 
Lyde (1759), 2 Burr, 883. 

(a;) Vide Article 140. 

(y) Shipton v. Thornton (1838), 1 P. & D. 216; Matthews v. G-ihhs 
(ifeO), 30 L, J. Q. B. 55, is not inconsistent with this, but turns on a 
specific facts; and see Article 103. 

(z) Cargo ex Argos (1873), L. R. 5 P. G. 134. 
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or in requiring delivery of the goods at an intermediate 
port (a), or in refusing to name a safe port to which the 
ship can proceed, and enter (&). 

* 

Case 1. — F. shipped cement under a bill of lading: Freight 
to be paid within three days after the arrival of ship before the 
delivery of any portion of the goods specified in this bill of 
lading.’’ The vessel arrived, but on the day of arrival a fire 
accidentally arose which necessitated the scuttling of the ship, 
and the cement was so acted upon^by water as to cease to exist 
as cement. Held, that the master must be ready to deliver 
before freight was payable, and therefore no freight was due (c). 

Case 2. — F. shipped petroleum on A.’s ship to be delivered at 
Havre, to be taken by F. within twenty-four hours of ship’s 
arrival at Havre. At H. the port authorities refused to allow 
the petroleum to be landed or the ship to come to the ordinary 
place of discharge in the port. The ship was allowed to anchor in 
the outer port, and F. could have taken delivery of the petroleum 
there into lighters. F. made no application of any sort for the 
goods to the ship. Held, that A. had done all that was required 
on his part, and was entitled to full freight (d). 

Case 3. — F. shipped goods from X. to Z. on the French ship S. 
During the voyage, owing to sea damage the vessel put into Y. 
French law requires “a certificate of innavigability” before the 
voyage could be abandoned. Before the legal process of obtaining 
this certificate was completed, F. arrested the ship, and obtained 
the cargo without the master’s consent. Held, that as the 
reasonable time allowed the master in which to tranship or repair 
had not expired, F. had no right to seize the cargo, and was 
liable for the whole freight (e). 

Case 4, — C. chartered A.’s ship to carry a cargo from X. to Z. 
Unknown to A. there was a respondentia bond on the cargo. On 
the voyage to Z. the ship was stranded at Y., and while there the 
cargo was seized by the bondholder and sold, C. not interfering. 
Held, that as A. was prevented from carrying to Z. by the act 
of C., he was entitled to full freight to Z. (/). 


(а) The Bahia (1864), B. & L. 292 j Cargo ex Galam (1863), B. & L. 
167; The Sohlomsten (1866), L. E. 1 A. & B. 293; Luke v. Lyde 
(1759), 2 Burr, at p. 888. 

(б) The Teutonia (1872), L. E.'^4 B. C. 171. Cf. Aktieselskabet 
Olivehank v. Dansk Fahrik, (1919) 2 K. B- 162. 

(c) puthie V. Hilton (1868), L- E. 4 G. P. .138; Asfar v. Blundell, 
(1896) 1 Q. B. 123 (dates). ^ 

(d) Cargo ex Argos (1873), jj. E. 6 P. C. 134. * 

(e) The Bahia (1864), B. & L, 292. If the goods owner tenders full 
freight at an intermediate port, the master is bound to deliver : The 
Patria (1863), D. B. 3 A. & E. 436; Blasco v. Fletcher (1863), 14 0. B. 
X. S. 147, turns on a special authority from the master. 

(/) Cargo ex Galam (1863), B. & L. 167, See also The Sohlomsten 
(1866), L, E. 1 A. & B. 293. 
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Case 5. — A German vessel was chartered to proceed to Y. for 
orders, and thence to a safe port as ordered in Great Britain, or 
on the continent between Havre and Hamburg. On reaching Y. 
t|ie ship was ordered to Dunkirk, then safe, but before the ship’s 
arrival there, owinu to war between France and Germany, the 
vessel could not safely enter, and accordingly proceeded to Dover. 
The charterers required her to proceed to Dunkirk, and refused to 
name any other port, or to pay freight at Dover. Held, that as 
the charterers had failed to name a port safe on arrival, the ship 
was discharged from the necessity of completing her voyage, and 
the shipowner was entitled t5 full freight at Dover (y). 


Article 140 . — Lmmf Freight. 

Lump freight is a gross sum stipulated to be paid for 
the use of the entire ship ; it will, therefore, be payable 
if the shipowner be ready to perform his contract, though 
no goods are shipped, or though part of the goods 
shipped is not delivered. If any goods are shipped, some 
must be delivered to entitle the shipowner to lump 
freight {h). 

If there is a charterparty for a cargo at a lump 
freight, and bills of lading for separate parcels provide 
that freight shall be payable as per charterparty, each 
holder of a bill of lading will be liable for such propor- 


(g) The Teutonia (1872), L. E. 4 P. C. 171. Cf. Aktieselskahet 
Olivehank v. Dansk Fahrik, (1919) 2 K. B. 162. 

(Ji) The Norway (1865), 3 Moore, P. C. N. S. 245; Robinson v. 
Knights (1873), L. B. 8 C. P. 465; Merchant Shipping Co. v. Armitage 
(1873), L. B. 8 G. P. 469; L. B. 9 Q. B. 99. Dr. Lushington in The 
Norway, 12 L. T. 56, had expressed the opinion that where short 
delivery of goods was not due to excepted perils, the freighter might 
deduct pro raid freight for the goods not delivered, though he could not 
deduct their value, nor could he ^educt the freight if the short delivery 
were due to excepted perils. The Judicial Committee, reversing him on 
the question of fact, held that the short delivery was due to excepted 
perils, but also sajd : “We do not i^ean to express an opinion that 
even if the jettison and sale had been attributable to the negligence of 
the master there ought to be a deduction. Perhaps, in this case, the 
proper remedy of the shipper would have been by a cross- action.” 
Coleridge, C.j., expresses a doubt whether this is correct in Merchant 
Shipping Co. v. Armitage, at L. B. 9 Q. B. p. 107. Most of the cases'*^ 
as to lump freight are considered in Thomas v. Harrowing S.S. Co , 
(1916) A. C. 58. 
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tion of tlie lump freight as his parcel bears to the whole 
cargo shipped (i). 

}^oie . — The delivery of some of the goods which entitles 
the shipowner to the whole lump freight may be delivery 
(a) in the chartered ship, or (if the use of such substituted 
method is permissible in the circumstances and under the 
char terp arty) (b) in a substituted ship, or (c) by other 
means, e,g. by carting them to the port of destination from 
the wreck of the chartered ship (f). 

In S,S. Heathfield v. Bodenacher (k) a ship was 
guaranteed by owners to carry 2600 tons dead weight; and 
the charterer contracted to load a full and complete cargo at 
a named rate all per ton dead w'eight capacity as above.” 
Tbe ship could carry 2950 tons, and the Court of Appeal 
held freight payable at the named rate on 2950 tons: sed 
qumre. In 8.8, Botherfield v. Tweedy (1), the charterers, in a 
Danube berthnote, agreed to load a full cargo of W'heat at a 
named rate per ton on the guaranteed dead weight capacity 
of 4250 tons. “ Owners guarantee steamer can carry 4250 
tons dead weight.” The ship carried a full cargo of 3950 
tons, which with bunkers made up the 4250 tons guaranteed. 
Held, freight w^as only payable on 3950 tons. Both these 
cases seem to strike out of the charters part of their pro- 
visions. 

Case 1. — A ship was chartered to load a full cargo, proceed to 
2., and there deliver the same on being paid ‘‘ a lump freight of 
£315.” On the voyage, part of the cargo, properly loaded, was 
lost through perils of the sea. Held, that on delivery of the 
remainder, the full freight of £315 was payable (m). 

Case 2. — A ship was chartered to load a full cargo, and proceed 
to Z. and discharge there, “ A lump sum freight of £5000 to be 
paid after entire discharge and right delivery of the cargo in 
cash.” Part of the cargo was during the voyage lost by fire. 
Held, that on delivery of the remainder of the cargo the ship- 
owner was entitled to £5000 (n). 


(i) Brightman v. Miller (1908), Shipping Gazette, June 6, 1908; cf. 
and contrast Red “ B.” S.S. Go. v. Allatini (1908), 14 Com. Gas. 82, 
303 . 

(f) Thomas v. Earrowing S.B. Co., (1915) A. C. 58. 

(k) (1896), 2 Com. Cases, 65. 

(l) (1897), 2 Com. Cases, 84. 

(m) Robinson v. Knights (1873), L. R. 8 C. P. 465. 

^ (n) Merchant 8. Co. v. Armitage (1873), L. R. 9 Q. B. 99. Compare 
and contrast the effect of similar words where freight was not a lump 
freight : London Transport Co. v, Treohman, (1904) IK. B. 635. 
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Case 3. — A sMp was chartered to load a full cargo of pit props 
and carry them to Z. at a lump sum freight. There was an 
exception of ‘‘perils of the seas."' When nearly arrived at Z. 
tjie ship was driven ashore and wrecked. Part of the cargo was 
collected on the bea^h, and the shipowner had it carted to the 
dock at Z, Held, that the shipowner was entitled to recover the 
whole lump sum freight (o). 


Article 141. — Full Freight for Delivery of Damaged 
Goods, or for Short Delivery, 

The shipowner will be entitled to full freight: — 

1. If he is ready to deliver in substance at the port 
of destination the goods loaded, though in a damaged 
condition. The freighter will not be entitled to make 
a deduction from the freight for the damage, but will 
have a separate cause of action for it, if it was not 
caused solely by excepted perils, or by the vice of the 
goods themselves. The question is whether the substance 
delivered is identical commercially with the substance 
loaded, though it may have deteriorated in quality (p). 

Case 1. — Coal shipped under a charter had by the negligence of 
the master so deteriorated in quality as not to be worth its 
freight. The charterer therefore abandoned it to the shipowner 
and claimed to be discharged from freight. Held^ he was not 
entitled to abandon, and was liable for the whole freight, his 
remedy being by cross-action (g). 

Case 2. — Bates shipped under a lump-sum charter were under 
water for two days in the Thames. They were condemned by the 
Sanitary Authority as unfit for human food, and were unmer- 
chantable as dates. They, however, looked like dates, and' were 
of considerable value for distillation into spirit. Held, by the 
Court of Appeal, that as the thing delivered was not in a business 
sense the thing shipped, no freight was payable (r). 

» 

(o) Thomas v. Harrowing S.S. Co.^ (1915) A. C. 58. 

(p) Dakin v. Oakley (1864), 15 C. B. N. S. 646, per Willes, J.., at 
pp. 664, et seq. ;m Melhuish v. Gar^tt (1868), 4 Jur. S. 943; 
Shields v Davis (1815), 6 Taunt. 65; Asfar v. Blundell, (1896) 1 
Q. B. 123. 

(q) Dakin v. Oxley, vide supra. 

(r) Asfar v. Blundell, (1896), 1 Q. B. 123. Quaere whether this 
decision was right; the consignees took the cargo and sold it foi"^ 
;£2400. Perhaps they could not have been compelled to take delivery, 
but, if they did, it is submitted they ought to pay freight. The 
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2. On a contract for a lump sum as freight, the ship- 
owner is entitled to full freight, though he delivers less 
goods than the quantity named in the bill of lading, if 
he delivers all that were loaded (s)^ Statements of 
contents or weight contained in the bill of lading are 
binding against the shipper or consignee for the purposes 
of freight, if the goods are delivered as received (t). 

Case 1. — A bill of lading shewed 300 tons to be shipped a,t a 
lump sum freight; only 217 tons were delivered. On proof that 
no more had been loaded ; lield^ that the whole lump sum freight 
was due (u). 

Case 2. — A ship was chartered to pay freight at 7s. per quarter 
delivered to consignee, but, if any part was delivered damaged, 
freight should be paid at captain’s option, either on invoice 
quantity loaded as per bill of lading, or half freight on damaged 
portion. Eighty quarters were damaged, and the captain elected 
to receive full freight on the bill of lading amount. This was 
“ 2368 quarters, quantity and quality unknown,” but only 2266 
quarters were delivered. Held^ that the shippers were liable to 
pay on the bill of lading amount (v). 


distinction between Melhuisli v. Garrett, vide supra, and Duthie v. 
Hilton (1868), L. E. 4 0. P. 138, where cement was affected by water, 
so as to become a solid mass, and it was held that no freight was due, 
is presumably that the substance there was something different from 
the substance loaded, though the brick-dust and the solid cement would 
seem equally useless to the shipper. Willes, J., in Dakin v. Oxley, 
at p. 667, puts the question thus : “ What was the thing for the 
carriage of which Ifreight was to be paid, and whether that thing, or 
any and how much of it, has substantially arrived.” 

( 5 ) Davidson v. Gwynne (1810), 12 East, 381; Blamhet v. Powell 
(1874), L. B. 9 Ex. 74; Meyer v. Dresser (1864), 16 G. B. N. S. 646; 
The Norway (I 860 ), 3 Moore, P. 0. N. S. 245; Jessel v. Bath (1867), 
Lt, B. 2 Ex. 267. By express agreement the cargo owner may have a 
right to deduct the cost of cargo short delivered from the freight, as in 
S.S. Garston v. HicUe, Borman S Co. (1886), 18 Q. B. D. 17, where 
the clause was : ” less cost of cargo^ delivered short of bill of lading 
quantity.” 

(t) fully V. Terry (1873), L. B. 8 C. P. 679. See also Covas v. 
Bingham (1853), 2 E. & B. 836. They may by agreement be made 
binding as against the shipowner : Lishman v. Qhristie (1887), 19 
Q B. D. 383, where the clause was:- “the bill of lading to be 
conclusive evidence of the quantity received, as stated therein.” Cf. 
Mediterranean Co. v. Mackay, (1903) 1 K. B. 297; and Crossiield v. 
Kyle S.S, Co., (1916) 2 K. B. 886 . 

(u) Blanchet v. Powell (1874), L. B. 9 Ex. 74. 

(t?) fully V. Terry, vide supra. See also Jessel v. Bath (1867), L. B. 
2 Bx. 297. 
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Article 142 . — Freight pro rata for Short Deli've'ry. 

^ If tlie vsliipowner, contracting to load a full cargo, 
only loads and ca?ries part of it (^), or if, kaving loaded 
a full cargo, ke only delivers part of it, lie will, in the 
absence of a stipulation for lump freight (y), only be 
entitled to freigkt pro rata on tke quantity delivered; 
and tke freigkter can counter-claim for short delivery 
not solely caused by excepted perils, or by the vice of 
the goods themselves ( 0 ). 


Foie. — Where, after shipment, part of a cargo is burnt, 
there being an exception of fire, the shipper is relieved from 
replacing it, or from paying freight, on it ; the shipowner is 
not entitled to demand freight on it, or fresh cargo in its 
place, but may himself furnish fresh cargo in its place, on 
which he will be entitled to freight. His right to ship fresh 
cargo appears to arise whether the freight is a lump freight 
or per ton (a). 


Case , — A ship was chartered to proceed to X. and there load a 
complete cargo of hemp, and proceed to Z. and deliver the same 
on being paid freight at £5 per ton. A complete cargo was not 
loaded. Heldj that the shipowner could recover freight pro rata 
on the quantity delivered, and the freighter had a cross-action 
for failure to load a complete cargo (b). 


(x) Ritchie v. Atkinson (1808), 10 East, 295. 

ly) Willes, J., suggests in Dakin v. Oxley , vide infra, an exception 
if the delivery of the whole cargo is made a condition precedent to the 
payment of any freight; but such a case is rare. At G-rimsby there is 
a custom in the timber trade that no freight is payable till complete 
delivery of the cargo : Stephens Wintringham (1898), 3 Com. Cases, 
169. 

(z) Dakin v. Oxley (1864), 15 C. B. N. S. at p. 665 ; The Norway 
(1865), 3 Moore, P. C. X. S. 245; Spaight v. Farnworth (1880), 5 
Q. B. D. 115; MeMterranean Co. v. MUckay, (1903) 1 E. B. 297; as to 
French law, see Blanchet v. Powell (1874), L. B. 9 Ex. 74; as to 
Prussian law and usage, see Meyer v. Dresser (1864), 16 0. B. N. S. 
646. 

(a) Aitken Lilhurn v. Ernsthausen, (1894) 1 Q. B. 773 (0. A.) 
Weir V. Girvin d Go., (1900) 1 Q. B. 45 (0. A.). 

(5) Ritchie v. Atkinson (1808), 10 East, 295. 
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Article liQ, —Freight pro rata for Delivery short of 
Place of Destination, 

A contract to cany goods for freiglit payable at tlie 
agreed destiaiation is a contract to do an entire work 
for a specific sum (c). Accordingly, tbe shipowner 

can recover notbing unless tbe work be done, or unless 
it can be sbewn that it was tbe defendant’s fault that 
tbe work was incomplete, or tb*at there is something to 
justify tbe conclusion tbat tbe parties bave entered into 
a fresh contract” (c). 

It follows tbat if the contract is governed by English 
law [d), where tbe shipowner delivers the goods to the 
merchant short of tbe port of destination, he can only 
claim freight proportional to tbe amount of voyage 
completed, known as freight fro rata itineris peracti, or 
freight pro rata, if an express or implied agreement to 
tbat effect exists with the merchant (c) ; or secondly, on 
a claim for damages, if be has by tbe act of the cargo- 
owner been prevented from completing tbe carriage to 
tbe agreed destination (/). 

An agreement to pay pro rata freight will not be 
implied from the mere fact tbat the merchant receives 
his goods at the request of tbe shipowner at an inter- 
mediate port {g). 

To justify a claim for pro rata freight there must be 
such a voluntary acceptance of the goods by their owner, 
at a port short of their final destination, or such a deal- 
ing, or neglect to deal with them there, as to raise a fair 
inference that tbe further carrying of tbe goods, (the 


(c) Blackburn, J., Ap^lehy v. Myerf^ (1867), L. E. 2 C. P. at p. 661. 

(d) For a foreign ship under English charter, see The Industrie, 
(1894) P. 58; The Patria (1871), L. E. 8 A. & E. 436. 

(e) Osgood v. Groning (1810), 2 Gamp, 466; The Newport (1858), 
Swabey, 335; Luke v. Lyde (^.759), 2 Burr. 882 q Dakin v. Oxley 
(1864), 15 C. B. N, S. 646, at p. 665. 

(jf) See par. 4 of Article 139. Aktieselskahet Olivehank v. Dansk 
Fabrik, (1919) 2 K. B. 162, is a good example of such a claim. 

(p) The Sohlomsien (1866), L. B. 1. A, & E. 298; Cook v. Jennings 
(1797), 7 T. B. 381; Metcalfe v. Brit. Iron Works (1877), 2 Q, B. i). 
428; Thornton v. Fairlie (1818), 8 Taunt. 354. 
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shipowner having a right to carry them further), was 
intentionally dispensed with hy the goods-owner {h). 

Thus where the goods are arrested, and the goods- 
oVner, knowing of their arrest, takes no step to release 
them, and allows them to he sold, a claim for pro mta 
freight arises {i). But where the shipowner has no 
longer a right to carry on, as where he abandons the ship 
and cargo (;), or where he delays repairs or transhipment 
beyond a reasonable time, the goods-owner, who receives 
his goods, will not thereby give the shipowner any claim 
for freight pro rata (k), 

A sale by the master, though justifiable in the interests 
of the cargo, gives him no claim for pro rata freight, if 
the goods-owner has not been consulted, whether such 
consultation was possible or not (1), or, having been 
consulted, has not acquiesced (m). 


(h) Osgood v. Groning, vide supra; The Newport, vide supra; Christy 
V. Row (1808), 1 Taunt. 299; Liddard v. Lopes (1809), 10 East, 526; 
Mitchell V. Darthez (1836), 2 Bing. N. C. 555. 

(i) The Sohlomsten (1866), L. E. 1 A. & B. 293; Lord Mansfield’s 
remark in Luke v, Lyde (1759), 2 Burr. 882, at p. 888, that “ If the 
merchant abandons all, he is excused freight, and he may abandon all 
though they are not all lost,” must be read with the comments of 
Willes, J., in Dakin v. Oxley (1864), 15 C. B. N. S. 646, at p. 665, 
who substitutes “decline to accept” for “abandon”; in which case 
the goods-owner, by declining to accept his goods short of the place of 
destination at pro rata freight, will compel the master either to carry 
or send them on at the 'full freight (see Articles 103, 138, 139), or to 
give them up to their owner there, without requiring any freight. 

(f) The Cito (1881), 7 P. D. 5. If the shipowner, having abandoned 
ship and cargo so as to put an end to the contract of affreightment, 
afterwards regains possession from salvors, he will not thereby revive 
the contract or regain any right to freight : The Arno (1895), 8 Asp. 
M. C. 5. On this see now Bradley v. Newsum, (1919) A. C. 16. To 
constitute abandonment there must be neither intention to return, nor 
•hope of recovery. The decision of the majority of the House of Lords 
that the facts in that case were not abandonment, and that full freight 
was still payable when the abandoned ship was brought in, will startle 
at any rate some commercial lawyers, who will prefer the dissentient 
judgment of Lord Sumner. — (T. E. S.) 

(k) The Kathleen (1874), L. E. 4 A. & E. 269; The Cito (1881), 7 
P. D. 5 (C. A.); me LepUr (1885), 52 L. 768; The Arno, v. s. 

(Z) Vlierboom v. Chapman (1844), 13 M. & W. 230; Hopper v. 
Burness (1876), 1 C. P. D. 137; Acatos V. Burns (1878), 3 Ex. D. 282 
(C. A.). 

(m) Hill V. Wilson (1879), 4 C. P. D. 329. To render himself liable^ 
to pro rata freight, the goods-owner, having had an option of having 
the goods sent on to their destination, or of accepting them at the 



884 


FREIGHT 


[Art. 143 


Case 1. — A ship was chai'tered from X. to Z., but was prevented 
from reaching Z. by “ restraints of princes.’’ The consignees 
requested the master to deliver at Y. into their lighters, and he 
delivered part of the cargo there. Heldj that freight pro rata 
was due for the part of the cargo delivered at Y. (n). "" 

Case 2. — A chartered vessel on the voyage oecanie disabled, and 
was on October 2 towed into an English port, where she and the 
cargo were arrested in a salvage suit on October 7. The master 
took the necessary steps to defend the suit, but on October 24 
abandoned the vessel ; the owners of the cargo had been informed 
of the suit, and of the probable safe of the cargo, but gave no 
instructions. The cargo was sold by the order of the Court. 
Heldy that the owners of the cargo by their inaction had waived 
their fight to have the voyage completed at a time when the 
master had not lost his right to tranship, and that the cargo 
owners were therefore liable to pay pro rata freight (o). 

Case 3. — A ship was chartered to sail from X. to Z. ; owing to 
restraint of princes she was unable to proceed, and put back 
to Y. ; the charterers refused to accept the cargo at Y. ; the ship- 
owner unloaded it after notice to the charterers, and it was sold 
by consent without prejudice to questions in dispute. Held, that 
there was no liability in the charterers to pay freight pro rata (p). 

Case 4. — A ship was chartered to proceed to Taganrog and 
deliver cargo. Owing to ice in the Sea of Azof she could get no 
further than Kertch, 300 miles by sea from T., and would have 
had to wait till the spring to complete her voyage. The captain 
proposed to discharge the cargo; the consignees objected. The 
captain delivered the cargo to the custom-house at Kertch, claim- 
ing a lien on it for freight; the custom-house gave it up to the 
consignees, who gave the captain a receipt for it, but declined to 
pay freight. Held^ that the shipowner was not entitled to full 
freight, for he had not completed the voyage, nor to pro rata 
freight, for there was no express or implied contract to pay 

it (</)■ 

Case 5. — C. chartered a ship to carry a cargo from X. to Q* 
and deliver it ; to load another cargo at Q. and carry it to Z., the 


intermediate port, must accept the goods at the intermediate port : 
Hill V. Wilson, at p. 335. See also Blasco v. Fletcher (1863), 14 0. B. 
K- S. 147. Semhle, however, that, while the captain must protect the 
interests of the goods, he should also protect the interests of the ehip^ 
and should not let the goods go without the payment of pro rgLta 
freight. r' 

(n) Christy v. Mom (1808), 1 Taunt. 299. 

(o) The Soblomsten (1866), L. E. 1 A. & B. 293. Semhle, the ship- 
owner was entitled to Ml freight, as the master, being entitled to tran- 
ship, was prevented by the default of the cargo-owners : see The Bahia 
(1864), B. & Ij. 292. The case cited is distinguishable from such cases 
as Hopper v. Bumess (1876), 1 C. E. B. 137, as there the sale was by 
the master; here the master was in no way responsible for it. 

f (v) Eiddard v. Lopes (1809), 10 East-, 626. 

(g) Metcalfe v. Britannia Iron Works Co. (1877), 2 Q. B. D. 423. 
See also Castel v. Trechman (1884), 1,C. & E. 276. 
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freight for the voyage out and home, payable on final delivery of 
the cargo, to be £1300. The ship reached Q. and discharged: 
she then loaded a cargo and proceeded to Z., but on the voyage 
sufered great damage and put into Y., where the ship and one- 
third of the cargo were abandoned- The captain left for England, 
leaving instructions ^th the vice-consul to forward the remainder 
of the goods to Z., and they were forwarded. Held, that C. was 
liable to pay freight pro rata from Q. to Y. ; that he was not 
liable for freight from X. to Q. ; nor could the shipowner claim 
freight from Y. to Z., as the vice-consul and captain in their 
combined action had acted a^ agents of C. and not of the ship- 
owner (r). 

Case 6, — A ship on a voyage to Z. was, owing to perils of 
the sea, abandoned by her crew. She was found derelict by 
another ship, which brought her into an English port. Held^ 
that upon satisfying the cargo's liability to the salvors the cargo 
owners were entitled to their goods without payment of any 
freight, the contract of afireightment being at an end by 
justifiable abandonment of the ship, and the shipowner having 
therefore no right to carry on by transhipment (5). 

Case 7. — A ship, S., on a chartered voyage met with storms, and 
signals of distress were made to the ship It.' The S.^s master 
and crew went on board the E., but without taking clothes or 
baggage; on seeking to return to the S. they were not allowed; 
the master of the B. sent some of his own crew on board the 
S.f and the S.^s crew helped to navigate the B. Held^ that there 
was no such abandonment as to put an end to the contract of 
carriage (as there was either no abandonment or an unjustifiable 
one) ; that the shipowners were therefore entitled at least to pro 
rata freight, if the consignees required delivery of the cargo (t). 

Case 8. — A vessel, chartered to carry coals from X. to Z., by 
perils of the sea required repairs at Y. ; to effect these the captain 
justifiably sold part of the cargo at a higher price than he could 
have obtained in Z. Held, that as the cargo owner had not 
acquiesced in the sale, no claim for pro rata freight to Y. could 
be made against him (u). 


(r) Mitchell v. Darthez (1836), 2 Bing. N. C. 555. 

(s) The Cito (1881), 7 P. D. 5, but see and contrast Case 10, infra, 
and note (;) on p. 388; see also The Kathleen (1874), E. E. 4 

A. & E. 269; Curling v. Long (1797), 1 B. & P. 634; The Arno (1895), 
8 Asp. M. L C. 5. On rights of uliderwnters to freight, see Eichie v. 
Rodocmiaohi (1855), 4 H. & N. 455; Miller v. Woodfall (1857), 8 

B. & B. 493; Guthrie v. North China Ins. Co. (1902), 7 Com. Cases, 
130. 

(t) The Leptir (18^), 52 L. T. 768. l^emhle, that if the owners were 
willing to tranship and carry on, the consignees were not entitled to 
their goods without full freight being paid. In this case the suit was 
by salvors ; the shipowners put in no appearance, and would seem to 
have abandoned all intention of carrying on, in which case they would 
have no rig'ht to any freight. 

(u) Hopper v. Bumess (1876), 1 C. P. D. 137. 

A. 25 
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Case 9. — ^Goods shipped in July, 1914, at an American port on 
the British steamer St. H. under a bill of lading for delivery at 
Hamburg. During the voyage the war with Germany began on 
August 4- The consignees, owners of the goods and British 
subjects, on the ship being diverted to Manchester, took delivery 
of the goods there. Held, that the shipowners had no claim 
against them for any freight (a?). 

Case 10. — A timber cargo was shipped at Archangel on the 
Jupiter in July, 1916, under a charterparty for carriage to Hull, 
with an exception of King’s enemies, and freight to be paid on 
delivery. Off the coast of Scotland^ a German submarine stopped 
the ship, drove her crew into the boats, and exploded bombs to 
sink her. The Germans then towed the crew, who thought their 
vessel was sunk, five miles away, and left them. A few days 
later the vessel and her cargo, not having been sunk in fact, were 
brought by salvors into Leith. The charterers at once telegraphed 
to the owner claiming to have the cargo delivered freight free at 
Leith, but the owner at once replied repudiating this claim, and 
claiming to be entitled to complete the voyage. Held, that in 
these circumstances the owner was entitled to complete the voyage, 
and the contract was not determined by any “ abandonment ” of 
the vessel or voyage (x). 

Note. — Hopper v. Bumess (u) reconciles the cases of 
Baillie v, Moudigiiani (y) and Hunter v. Prinsep (z), 
shewing that mere receipt of the produce of the sale of goods 
at an intermediate port by their owner cannot be treated as 
the receipt of the goods themselves, so as to give rise to a 
claim for freight pro rata. Brett, J., puts the cargo owner’s 
position thus : — 

(1.) If the goods are sold for a higher price, at the 
intermediate port, than they would fetch at the port of 
destination, he can treat the proceeds as a forced loan, and 
claim them at once without paying pro rata freight. 

(2.) If they are sold for a smaller price, he can similarly 


(tj) St. Enoch Go. v. Phosphate Co., (1916) 2 K, B. 624, Cf. East 
Asiatic Co. v. Tronto 8.8. Go. (1915), 31 T. L. R. 543. In the Prize 
Court a different principle applies; cf. The Juno, (1916) P. 169. The 
plaintiffs in the above Case 9 attempted in the Prize Court to secure a 
practical reversal of the judgment in the K. B. D. but failed in the 
P. C. See The St. Helena, (1916) 2 A. C. 625. 

(x) Bradley v. Newsum (H. L.), (1919) A. C. 16. Some people would 
have thought this voyage abandoned, as did Lord«Bumner, but wrongly 
according to the majority in the House of Lords. — (T. E. S.) Por a 
reference to Ex parte Ghees eman (1763) 2 Eden 181, as a case which 
curiously anticipates this one, we are indebted to the learning and 
courtesy of Mr. Gerald Pitzgibbon, K.G., of Dublin. 

(y) (1775), Park on Insurance, p. 90. 

(z) Hunter v. Prinsep (1808), 10 East, 378. 
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treat the actual proceeds as a forced loan (a), but he can also 
claim an indemnity for the difference of the price, if, but not 
unless, the ship arrives at the port of destination (b), and he 
must then deduct the freight that would have been due on 
the delivery of the^oods there if carried. 


Article 144 . — Amount of Freight (c). 

Freight is payable according to the express stipula- 
tions of the charter or bill of lading [d), or, failing them, 
according to the custom of the trade or port (e). If no 
rate of freight is expressly agreed, the shipowner will be 
entitled to a reasonable sum (/). 

Similarly, if a charter is for the carriage of specified 
goods at a named freight, but the charterer ships goods 
of a different description, the shipowner can claim that 
as to the latter there is no agreed rate of freight, and 
the charterer must pay the market rate as a reasonable 
remuneration for services rendered outside the con- 
tract (g). 

Thus, if the goods shipped belong to the shipovener, 
and therefore no freight is due from him for their 
carriage, but a freight, whether ’substantial (h) or 


(a) This has been doubted by Pollock, C.B., in Atkinson 7. Stephens 
<1852), 7 Ex. 567. 

(b) Atkinson v. Stephens , vide supra. 

(c) By an Act, 14 Eich. 11. c. 6, owners of ships were only to take 
■“ Beasonable Gains for the Freight of the same (Euffhead). And by 
an Act, 32 Hen. VIII. c. 14, rates of freight were fixed from London to 
various places, with a proviso that “ in case of War the Freight may be 
raised.” 

(d) There may be an express agreement for the payment of freight 
outside that in the bill of lading : Hedley v. Lapage (1816), Holt, 392. 

(e) See Article 8; and cf. Young Jarrah Co, (1899), 4 Com. Oases, 

m. 

(f) Cf. Ursula Bright Co. v. Ripley (1903), 8 Com. Cas. 171; and cf. 
Bale of Goods Act, 1893, s. 8 (2). 

(g) Steven v. Bromley, (1919) 2 K. B. 722; and see pp, 147, 150. 
The principle is that where A. having contracted with B. does work 
outside that which he has undertaken, and B. accepts the benefit 
of that, an agreement by B. to pay reasonably for the work may be 
implied. See Rederi Sverre v. Phs, Van Ommeren (1921), 6 LI. L. E. 
493. 

(h) Weguelin v. CelHer (1873), L. E. 6 H. L. 286. 
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nominal (z), is inserted in the bill of lading as payable, 
that freight will be payable by assignees of the bill of 
lading or persons taking delivery under it, other than 
the owner or his agents. 

Interest is not payable, unless by special agreement, 
on freight, and cannot be recovered in an action for 
freight (Jc), 

Case 1. — E., master of a ship ow^ied by A,, carried a cargo of 
wheat “ on owner’s account,” purchased on the credit of R., to 
whom E. gave bills of lading for “wheat shipped on owner’s 
account, deliverable to P.’s order at freight of Is. per ton,” and 
bills of exchange for the price, which A. accepted. A. had mort- 
gaged his ship to M. A. sold the cargo in transitu to K., the 
sale note running “ as cargo is coming on ship’s account, freight 
to be computed at £2 155. per ton.” A. indorsed the bill of 
lading, which he had received from P. on his acceptance of the 
bills of exchange to K., with a note : “ The freight assigned is at 
the rate of £2 155. per ton, and not the nominal amount of 
l5. per ton.” On ship’s arrival, M., as mortgagee, took posses- 
sion, and claimed freight at £2 15s. from K., who refused to pay 
more than Is. Held, that M. was only entitled to the freight 
named in the bill of lading, the larger sum being in reality part 
of the purchase-money, and no claim of quantum meruit being 
possible in face of the express contract (1). 

Case 2. — D., as agent for C., purchased and paid for rice to be 
carried to Z. in C.’s ship. The rice was then shipped under bills 
of lading, “to be delivered to D. or assigns, freight for the said 
goods at £4 5s. per ton.” C. assigned the freight to M. during 
the voyage. Held, that on arrival D. was bound to pay to M. 
the freight in the bill of lading, and was not entitled to set off 
the price of the rice due from 0. to himself (m). 

Wliere freight is paystble on goods according to tbeir 
weight or measurement, and owing to swelling (n)^ 

(i) Keith v. Burrows (1877), 2 App, 0 . 636; Brown v. North (1852), 
8 Ex. 1; Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543. The 
shipowner may, however, have a lien as unpaid vendor for the balance of 
the price, representing what- would be freight if the shipowner and 
original goods-owner were different f Swan v. Barber (1879), 5 Ex. D. 
130. 

(k) Merchant Shipping Co, v. Armitage (1873), L. R. 9 Q. B. 114, 
Eor an example of an express agreement for interest, see B. Glemens 
Horst Go. V. Norfolk, &c. Co. 11906), 11 Com. Cas? 14i. As to interest 
on a deposit for freight under the Merchant Shipping Act, s. 495, see 
Bed “ E.” 8. S'. Go. v. Allatini (1908), 14 Com. Cas. 82, at p. 92. 

(l) K^ith V. Burrows (1877), 2 App. C, 636. 

(m) Weguelin v. GelUer (1873), L. E. 6 H. Jj. 286. 

(n) Gibson v. Sturge (1855), 10 Ex. 622; Spaight v. Farnworth (1880),, 
5 Q. B. D, 115, per Bowen, Ij.J., at p, 118. Malynes, Lex Mercatoria 
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expansion after iLydranlic pressure (o), or shrinkage, the 
same goods are larger or smaller at the port of destination 
than when loaded, freight will be payable in the absence 
of express stipulation or usage on the amount shipped, 
and not on the amount delivered (p). 

Case 1. — A ship was chartered to load a full and complete cargo 
and deliver on being paid freight at £2 7s. 6d. per ton. The bill 
of lading shewed 2664 quax'ters shipped ; owing to heat the corn 
swelled, and 2785 quarters were delivered. Held, that freight 
was payable on the quantity shipped, and not on its measurement 
at the port of discharge (q). 

Case 2 . — Charter to load and deliver a full cargo of cotton on 
being paid freight at the rate of “ £3 15s. per ton of 50 cubic 
feet delivered’’ on right delivery of cargo. The cotton was 
hydraulically pressed before shipment, and consequently expanded 
on delivery. Held, apart from a custom to pay by the measure- 
ment of the port of loading, that freight was payable on the 
quantity delivered as loaded, and not on the measurement after 
discharge (r). 


(1686), p. 100, may be taken to indicate the same principle, — “If a 
woman be carried over and be delivered of a child on the voyage, yet 
there is nothing to be paid for the passage of the child.” 

(a) Buckle v. Knoop (1867), L. E. 2 Ex. 333. 

(p) Dakin v. Oxley^ (1864), 16 C. B. N. S. 646, per Willes, J., pp. 665, 
666. On the terms “ gross invoice weight, gross landing weight,” see 
Leech v. Glynn (1890), 6 T. Lf. E. 306. 

iq) Gibson y. Sturge, vide supra. To meet this, the clause ” freight 
payable according to net weight delivered,” was sometimes introduced 
into shipping documents; and in Coulthurst v. Sweet (1866), L. E. 1 
C. P. 649, under a bill of lading with that clause, the shipowner 
held not entitled to demand freight on the weight named in the bill 
of lading, or to require the consignee to pay the expense of weighing. 
Willes, J., said, “ In the absence of any custom to govern the matter, 
the person w^ho wants to ascertain the quantity must incur the trouble 
and expense of weighing.” See also Marwood v. Taylor (1901), 6 
Com. Cases, 178. In Spaight v. Famworth, vide supra, the words were 
“freight payable on timber on intake measure of quantity delivered.” 
This was held to mean on the quantity delivered taken at the actual 
measures of the port of shipmejit. In London Transport Co. v. 
Trechman, (1904) 1 K. B. 635, under the words “ deliver the cargo . . . 
on being paid freight at the rate of 105. M. per ton gross weight 
shipped payable on delivery of the cargo,” it was held that freight 
was only payable oi^ the cargo deliverei, not on the amount of cargo 
shipped, but upon the shipping weight of the cargo so delivered. A 
more complicated clause is found in Tully v. Terry (1873), L. B. 8 C. P. 
679. See also Oostzee Stoomvart Maats. v. Bell (1906), 11 Com. Cas. 
214; and New Line, Ltd, v. Bryson (1910), Sess. Cas. 409 (freig'ht 
“ per intaken Gothenburg standard,” and cargo in fact never measured 
on shipment). 

(f) Buckle V, Knoop, supra. 
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Case 3. — Clause in a MU of lading, ** Freight ... to be paid 
... on the gross weight at the port of discharge ... it being 
expressly agreed that freight is to be considered as earned and 
must be paid ship and/or cargo lost or not lost.” Part of the 
goods (nitrate) was dissolved by sea watermen the voyage. But 
for this the cargo on delivery would have weighed 93 tons more 
than the cargo actually delivered did weigh. Held, that freight 
was payable on this 93 tons (s). 

So, where freight is payable^ according to quantity or 
measurement, the method of weighing or measuring, in 
the absence of express indication or custom to the con- 
trary (t), must be determined by the custom of the port 
of loading 

Where freight is payable on a basis of measiirement at 
the port of loading, it is the charterer’s duty to have it 
so measured, and if that be neglected the shipowner can 
recover as damages- the cost of so measuring it at the 
port of discharge (x). 


Case 1. — A ship was chartered to carry a cargo of not less than 
1000 tons weight and measurement. Held, that the proportions 
of weight and measurement goods were to be determined by the 
custom of the port of loading, and not of the port of discharge (y). 
Case 2. — A ship was chartered, “ freight at the rate of 355 . per 
180 English cubic feet taken on board, as per G-othenburg 
custom.’’ The cargo was not measured at the Baltic port of 
shipment; but on arrival at Hull, was there measured for the 
payment of freight. Held, that it should be measured according 
to the G. custom, and not the custom of the port of discharge (z). 


(s) Pacific Steam Go. v. Thomson (1920), Sess. Gas. (H. L.) 159. 

(t) Nielsen v. Neame (1884), 10. & E. 288, where freight wias to be 
paid “455. per St. Petersburg standard hundred,” and the method of 
calculating St. P. standard hundreds used at the port of discharge was 
taken, on evidence of a custom to that effect. See also Bottomlev v. 
Forhes (1838), 5 Bing. N. C. 121. 

(«) Pust V. Dowie (1865), 34 B, X, Q. B. 127; The Skandinav (1881), 
51 L. J. Ad. 93 (G. A.). , ^ 

(«) Merryweather v. Pearson, (1914) 3 K. B. 587. 
iy) Pust V. Dowie, vide supra, and see Article 46, note (n), p. 155. 
(z) The Skandinav, vide su'^a. The two casesf^of Moller v. Living 
(1811), 4 Taunt. 101, and Geraldes v, Donison (1816), Holt, N. P. 346, 
are not inconsistent with this. In Moller v. Living there was a contract 
to pay freight at £14 per last on a quantity stated in the bill of lading 
, as 100 lasts in 2092 bags.” The voyage was from B. to L. There 
were 2092 bags on board, and they contained 100 lasts by L. measure but 
not by D. measure : held, that the specific description in the bill of 
ladijig negatived any question of different measures, and freight was 
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Case 3. — A cliarterparty for a cargo of pit props provided that 
freight should be payable “ per intaken piled fathom of 216 cubic 


p^able on the 100 lasts. If the description had been simply ‘‘ 100 
lasts,”, the question V'fjuld arise, and it did in Geraldes v. Donison, 
vide supra, where following a usage of merchants, it _was held that 
the bill of lading weight was subject to check by weighing at the port 
of delivery; the Court there suggesting that the clause “weights 
unknown ” in the bill of lading introduced the custom. But in fully 
v.^ Terry (1873), L. R. 8 C- P. 679, that clause was held not to interfere 
with the captain’s right under •the charter to be paid freight on the 
invoice quantity in the bill of lading; the object of the clause being 
explained to be “ to protect the captain against any mistake that might 
occur in the invoice quantity in the bill of lading, in case of alleged 
short delivery, or deterioration, not caused by his default.” Vide 
supra, Article 52. 

Por freight on fodder, under a special cattle contract, see Holland v. 
Prilchard (1896), 12 Times L. R. 480'; and British South American Co. 
V. Anglo- Argentine Co. (1902), 18 Times B. R. 382, in which case a 
charter for carriage freight free of fodder “ necessary for the voyage ” 
was held to mean “ necessary in fact as found at the port of discharge,” 
not necessary according to the estimate formed on shipment. 

Under some charters, freight may be paid at receiver’s option on 
quantity delivered or on bill of lading quantity, less 2 per cent. Such an 
option need not be exercised by the consignee till the time for payment 
arrives : The Dowlais (1902), 18 Times B. R. 683; but may be exercised 
by the receiver when he is required to pay advance freight : English 
Coaling Co. v. Tatem (1919), 63 S. J. 336. The Chamber of Shipping 
Coal Charter, 1896, gives such an option — “ to be declared in waiting 
before bulk is broken.” An attempt to prove a customary right to such 
an option, without express provision in the bill of lading, failed in Gulf 
Line v. haycock (1901), 7 Com. Cases, 1. In such a case, the charge for 
stevedoring will be on the quantity on which freight is payable : The 
Hollinside, (1898) P. 131. Queer e as to the right of the shipowner 
against the charterer, if with such a clause in the charter, he presents 
bills of lading for signature which understate the quantity shipped, and 
the shipowner, on receivers exercising their option to pay freight on bill 
of lading quantity less 2 per cent., loses freight he ought to have 
earned ? 

In Dillon v. Livington and P. S 0. Co. (1895), 11 Times B. R. 313, 
an agreement by the master that if the consignee dispensed with 
weighing he would accept freight on bill of lading quantity, less 2 per 
cent., and pay for 2 per cent, cargo short delivered, was held within 
his authority as master. 

For special clauses as to freight, where the cargo is to consist of 
several articles at various rates, see — 

Capper v. Forster (1837), 3 Bin^. N. G. 938. 

Cockhum v. Alexander (1848), 6 C. B. 791. 

Warren v. Peabody (1849), 8 0. B. 800. 

Southampton Co. Ti. Clarke (1870), B.^. 6 Ex. 53. 

For special phrases, e.g. : — 

Freight in full for the voyage, see Sweeting v. Darthez (1854), 14 
C. B. 638. 

Highest freight paid on same voyage: Gether v. Capper (1856), 18 
0. B. 866. 

Alternative freights: Gibhens v, Buisson (1834), 1 Bing. N. 0. 283; 
Fenwick v. Boyd (1846), 16 M. & W. 632. 
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feet/^ The charterers did not have it measured on that basis at 
the loading port. The shipowner had it so measured at the port 
of discharge. Held, that the shipowner could recover the cost of 
this measurement from the charterers (a). 


Article 145 . — Freights when payable. 

When freight is payable on delivery of the cargo, pay- 
ment and delivery are concurrent acts (6). The merchant 
is not entitled to have the goods, unless he is ready to 
pay the freight. The shipowner is not entitled to the 
freight, unless he is ready to deliver the cargo (c). The 
master is entitled to refuse to discharge the cargo, unless 
freight is paid for each portion as delivered (d) ; semhle, 
also that the merchant need only pay freight pari passu 
with delivery. 

Note . — Freight is usually payable at the financial centre; 
the stipulations as to the time of its payment vary consider- 
ably in practice, but in very many cases freight is payable at 
the port of loading, sometimes on delivery of bills of lading, 
sometimes with fourteen days’ credit. In the former case, 
where the bill of lading contains a clause freight paid in 
London,” the delivery of the bill of lading acts as a receipt 
for the freight. 


(a) Merry weather v. Pearson, vide supra. 

(h) Vogeman v. Bisley (1897), 2 Com. Cases, 81. It may be that the 
consignee is entitled to ascertain what goods are on board before 
payment. 

(c) Paynter v. James (1867), L. E. 2 P. C. 349; Yates v. Railston; 
Tate V. Meek; Yates v. Mennell ^1818), 2 Moore, C. P. 278, 297; 
Duthie V. Hilton (1868), L. E. 4 C. P. 138. 

(d) Black V. Rose (1864), 2 Moore, P. C. N. S. 277 ; Brown v. Tanner 
(1868), L. B. 3 Ch. 697, whicln decides that the fright under a charter 
is not due under the contract fill all the cargo is delivered, and which 
turns partly on the special words “ freight to be collected by the char- 
terers,” would not prevent the master from claiming his lien on each 
part of the cargo. In Suart v. Bigland (C. A.), January 24, 1886, a 
clause “to pay out of freight collected,” was held to mean “out of 
gross freight collected,” and not to justify postponement of payment 
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Article 146 . — Time Freights in Charters, 

Where freight is payable by time it is earned at the 
end of each period specified, unless a contrary intention 
appears (e), although it may only be payable under the 
charter at longer intervals, and the ship be lost before 
the longer interval expires (/). 

In the absence of express agreement it is payable 
during the ship’s detention by blockade [g), embargo {g), 
bad weather (y), or repairs (/), unless the delay involved 
is so great as to put an end to the whole contract {h). 

All exception of strikes,” expressed to be mutual, 
will not absolve the charterer from paying hire for time 
during which by reason of a strike he is unable to use 
the ship (i). 

Aote. — Time charters now usually contain clauses as 
follows : — “ In the event of loss of time from deficiency of 
men or stores, break-down of machinery, or damage prevent- 
ing the working of the vessel for more than twenty-four 
working hours, the payment of hire shall cease till she be 
again in an efficient state to resume her service (?c). . . . 
Should the vessel be lost without being heard of, hire shall 
cease to be due fifteen days after she left her last port ” (1), 
A vessel with this clause broke down in her high-pressure 
engine on a voyage from the West Coast of Africa to the 
Elbe, and put into the Canary Islands, where she was pro- 
nounced unfit to proceed. A tug was engaged as a general 
average expenditure, and brought her home wdth the use of 
her low-pressure engine. Held, that no freight was payable 
from the Canary Islands to the Elbe, as the ship was not in 
an efficient state ; but that hire was due for the time during 
which she was discharging cargo at the port on the Elbe {m), 


(e) As it did in Gihhon v. Mendez (1818), 2 B. & Aid. 17. 

(/) Havelock v. Geddes (1809), ^10 Bast, 555. 

ig) Moorsom v. Greaves (1811), 2 Camp. 626. See also for a case of 
detention by other (xovernment orders, RadcUffe v. Comvagnie Generale 
(1918), 24 Com. Cas. 40. 

(h) See Article Sd, and the Note at ii^ end. 

(f) Brown v. Turner Brightman, (1912) A. C. 12. 

(k) See Smailesy, Evans (1917), 33 T. L. R. 233. 

(l) Bor a special clause of this kind providing for time lost by 
grounding in shallow harbours, rivers, or ports,” see Maqnild v.* 

McIntyre (1921), 26 Com. Cas. 185. 

(m) Hogarth v. Miller, (1891) App. C. 48. 
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as she was efficient for that purpose, though not for pro- 
ceeding to sea as a steamer (n). 

Under the above clause, if damage prevents the working 
for more than twenty-four hours, hire ceases from the 
beginning of the period, and not from tha^end of the twenty- 
four hours (o). And hire ceases as soon as time begins to be 
lost by a stipulated cause (p). Hire begins again, not when 
the ship is in the same position as when she broke down, but 
when she has been repaired, and is again efficient to resume 
her service, and may thus be p^id for the time in which, 
having been repaired, she is proceeding to reload cargo 
discharged to enable her to repair (g). The charterer may 
therefore have to pay twice for part of the voyage (r). 

The ordinary clause does not provide for payment of pro 
rata hire for a ship partly efficient, as wffien a steamer, 
broken down, completes her voyage under sail, nor for the 
return of prepaid hire, in respect of that portion of time 
already paid for, during which the ship remains inefficient; 
it is advisable to modify the clause to meet these points. 

Except as specially provided by such a clause, hire con- 
tinues to be payable throughout the chartered period. The 
charterer cannot rely on an excepted peril as excusing him 
from paying hire during time in which by such excepted peril 
he is unable to use the ship (s). 


(n) See also Burrell v. Grem, (1914) 1 K, B. 293; (1915) 1 K. B. 391. 

(o) Meade King v. Jacobs, (1915) 2 K. B. 640. Sometimes the danse 
is worded expressly so as to exclude the allowance for the first twenty- 
fonr hours. See clause 14 of the charterparty in Vogemann v. Zanzibar 
Co. (1902), 7 Com. Cas. 254. 

(p) In the Scotch case, Giertsen v. Turnbull (1908), Sess. Cas. 1101, 
it was held that hire ceased by reason of “ break-down of machinery ” 
from the point of time at which the defects in machinery became so 
serious as to make it reasonably necessary to put into a port for repairs. 
In the same case it was held that, as by the charter the charterers were 
to pay for all coals, they could not claim 'to recover from the shipowner 
the cost of coals consumed during the time for which hire ceased during 
the break-down or inefficiency. 

(g) Smailes v. Evans, (1917) 2 K. B. 54. 

(r) Vogemann v. Zanzibar Co, (1902), 7 Com. Cases, 254. In In re 
an Arbitration between Traae and Lennard, (1904) 2 K. B. 377, where 
the clause was “ detention by ice to be for the account of the charterers, 
unless caused by break-down of steamer,” the steamer was damaged by 
stranding, and her rej^irs detailed her so long that the could not get to 
St. Petersburg before the winter ice set in, and waited at Riga. The 
arbitrators gave her freight from her port of repair to Riga, but refusc(? 
it while waiting at Riga till St. Petersburg opened in the spring. 

[s) Brown v. Turner Brightman, (1912) A. G. 12; Aktieselshahet Lina 
V. Turnbull (1907), Sess. Cas. 507. So Modern Go. v. Duneric S.8. Co., 
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Whether a “ month in charters is lunar or calendar 
must depend upon the usage of the trade or port, in the 
absence of express stipulation, which is usually that the 
month shall mean thirty days and is generally inserted. 
Thus, in 1863, in Tmmer v. Barloiv (t), Erie, C. J., held that 
month ” = lunar month, except in mercantile transactions 
in the City of London, when it meant calendar month : and 
in Jolly V. Young (u), it was held that month = calendar 
month. Under a clause to pay freight per month, and at 
the same rate for any part*of a month, Denman, J., follow- 
ing Commercial 8.S. Co. v. Boulton (x), held that a part of 
a day must be reckoned as a whole day (y). Some few 
charters contain a guarantee by the shipowner that the 
passaige shall not exceed a certain time. 

On the position where a ship is chartered for a fixed time, 
and the charterers send her on a voyage which cannot be 
completed in that time, see Gray v. Christie (z), where 
Mathew, J., decided that if the voyage was a reasonable 
one (a), freight must be paid at chartered, not at current 
rates. The possible extension of the chartered period is now 
provided for by a clause such as: — “ Should the vessel be 
upjon a voyage at the expiration of the within-named period, 
the charterers are to have the use of the steamer at the same 
rate and conditions for such extended time as may be neces- 
sary for the completion of their contemplated voyage, and 
in order to bring steamer to a port of re-delivery (t) as pro- 
vided.’’ Where, under that clause, the charter was for 


it) 3 P. & F. 949. 

(u) (1794), 1 Esp. 187 

(x) (1875), L. B. 10 Q. B. 346. 

ly) Angler v. Stewart (1884), 1 C. & B. 357. 

{z) (1889), 5 Times L. B. 577. 

(a) See also VFatson v. Merryweather (1913), 18 Com. Gas. 294; and 
Meyer v. Sanderson (1916), 32 T. L. B. 428. 

(b) “Delivery” and “re-delivery” in modern time charters survive 
from the old times of charters by demise. The words now mean only 
the times at which the shipowner begins and ends rendering services 
to the charterer by his vessel and his servants upon her. C/. Italian 
State Railways v. Mavrogordatos ?L919), 2 K. B. 305. The mental con- 
fusion implicit in “delivery” and “ re- delivery ” sometimes results in 
the presence of a clause, “ Charterers shall have a lien on the vessel 
for all moneys pai^ in advance and n(^ earned.” It is difficult to see 
how a charterer can exercise a lien upon a ship, on board of which he 
would be a trespasser. A good deal of the discussion as to the right of 
the Crown to “ requisition ” ships in recent years has not noticed the 
fact that the so-called “requisition” during the war was usually a 
demand upon the shipowner that he should render services by his-* 
servants under an ordinary time charter (called T. 99) and involved no 
takinsf of nossession by the Crown. 
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'' about six months,” and charterers had an option of 
re-delivery (h) in a U. S. or in a British port, and at the 
expiration of six months the ship was in a U. S. port, it 
was held that the charterers could not claim to send the sh4p 
under the charter to a British port (f?). But where the 
named period has not expired, the -charterers under such a 
clause can send her on a voyage which must obviously exceed 
the chartered period, and are not limited to sending her 
on such a voyage as is likely to occupy only the balance of 
the named period (d). A variant*^ clause, to meet this point, 
which is sometimes used, is “ Should the steamer be on a 
voyage at the expiration of the period fixed by this charter, 
the charterers are to have the use of the steamer at the rate 
and on the conditions herein stipulated to enable them to 
complete the voyage, provided always that the said voyage 
was reasonably calculated to be completed about the time 
fixed for the termination of the charter.” This seems to 
provide expressly for that result which, in the absence of any 
clause at all, was held to be implied in Gray v. Christie (z). 

Under a time charter “for the term of six calendar 
months,” with the clause, “ Charterers to pay hire at the 
rate of £275 per calendar month, or any part of a month, 
payment (to be) half-monthly in advance except for the last 
half -month, which time is to be estimated and paid in 
advance, up to such time as the steamer is expected to be 
re-delivered ” (h), it was held that the hiring was for six 
months certain, and therefore the charterers could not 
re-deliver the steamer in the last half-month and claim an 
abatement of prepaid hire for the period from such delivery 
until the expiration of the six months (e). 

Under a time charter for six or seven (in charterers' 
option) consecutive voyages during 1910, when the steamer 
did not finish the sixth voyage until January 6, 1911, it was 
held that the charterers could not exercise their option to 
send her on a seventh voyage in 1911 (/). 

Under the ordinary clause: — “ Breight so much per 
calendar month and at the same rate for any part of a 
month, hire to continue till re-^elivery to owners; payment 


(c) Bucknall v. Murray (1900^5 Com. Cases, 312 lc/. In re The Istok 
and Drughorn (1902), 7 Com. uases, 190, where with a similar danse, 
the ship was not at a port of re-delivery, but the charterers proposed to 
send her, not to such a port, bnt on a fresh voyage first, and it was held 
that the owners could claim re-delivery where she was. 
id) Dene S.S, Co. v. Bucknall (1900), 5 Com. Cases, 372. 

(e) Reindeer S,S. Go. v, ForsUnd (1908), 13 Com, Gas. 214. 
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of the said hire to be made in cash in London monthly in 
advance without deduction '' : — the charterer is liable to 
the month’s hire in advance, though the vessel will probably 
bg re-delivered before the end of the month, recovering the 
balance overpaid wl^n the date of delivery is ascertained (g) . 

Another usual clause in such charters is: — “ Payment to 
be made in cash monthly in advance, and failing such 
punctual and regular payment, the owners shall be at 
liberty to withdraw the vessel from the service of the 
charterers ” (h). 

If under this clause the shipowner does withdraw the 
vessel, he cannot claim any time hire after the date of his 
withdraw^al (i). But he can claim damages for the charterer ’s 
repudiation of the charter for the remainder of the agreed 
period of hiring (k). If there is cargo on board at the time 
of his withdrawal, and he carries it to its destination, no 
doubt he is entitled to remuneration for that service. The 
exact nature of this right has not yet been discussed by the 
Courts. 

Where a time charter provides that hire shall be paid 
monthly in advance, and also provides that the shipowner 
shall have a lien for hire due upon all cargoes and sub- 
freights, the lien does not come into operation until a pay- 
ment for hire is due (1). And if, under a provision that the 
shipowner may on non-payment of hire withdraw the 
steamer from the service, the shipowner withdraws her in 
the course of a monthly period, he can only claim freight for 


(g) Tonnelier v. Smith (1897), 2 Com. Cases, 258 (C. A.) ; c/. Stewart 
V. Van Ommeren, (1918), 2 K. B. 660. See also French Marine v. 
Comfagnie Napolitaine, (1921) 27 Com, Gas. 69. 

(h) See as to this, Re Tyrer & Hessler (1902), 7 Com. Cases, 166, 
which decides that the owners need not make a demand for payment 
before exercising their right of withdrawal. “ Punctual and regnlar ” 
payment means payment on the actual day it is due : Italian State 
Railways v. Bitzas (Lloyd’s List, ‘Febraary 16, 1917), in which 
Sankey, J., disapproved the dictum of Bigham, J., in Nova Scotia Co. 
V. Sutherland (1899), 5 Com. Cas. 106, that payment a day or two late 
may constitute “ punctual paym<vit.” See also Maclaine v. Gatty, 
(1921) 1 A. 0. 376. The shipowner may by agreement, or by conduct, 
waive the right to withdraw. See Nova Scotia, &c. Co. v. Sutherland, 
(&c. Co. (1899), 6 Com. Cases, 106; Langfond S.S. Co. v. Canadian For- 
warding Co. (1907)'* 96 L. T. 559; Modern Co. v. Duneric S.S. Co., 
(1917) 1 K. B. 370; and Wulfsherg v. Weardale Co. (1916), 85 L. J. 
K. B. 1717. 

(i) Italian State Railways v. Mavrogordatos (1919), 2 K. B, 305. 

{k) Leslie Shipping Go. v. Welstead, (1921) 3 K. B. 420. But see ^ 
Rutherford Sender (£• Co. v. Goldthorpe, (1922) 1 K. B. 508. 

(1) Wehner v. Dene, (1905) 2 K. B. 92. 
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the portion of the month completed at the time of his 
withdrawal, not for the whole month (1), 

Where, as is common, the charter provides that the 
charterers shall re-deliver the vessel “ in the same gopd 
order and condition (fair wear and tear rf.xcep ted '' and also 
that “ hire shall continue until her re-delivery as herein 
stipulated,” if on ''re-delivery” the vessel has by the 
charterer’s breach of contract been damaged more than by 
" fair wear and tear,” his liability is for damages {i.e. 
cost of repair and loss of profit wdiile that is done), but he is 
not liable for hire until the repair is finished (w). 

A clause is not uncommon to the effect, — " In the event 
of {e.g. war) charterers to have the option of cancelling or 
suspending the charter.” Query, if ” suspension” means 
merely cutting the period during which the cause operates 
out of the agreed period of hire, or further postponing the 
agreed termination of the hiring by the addition of the sus- 
pended period? Probably the former. 

Another common clause is ‘ ‘ All derelicts and salvages for 
owners’ and charterers’ equal benefit ” (n). 


Article 147. — Freight: to whom 'payable. 

To whom freight is payable depends on the terms of 
the contract of affreightment, or, if no person is named 
therein, on the person with whom the contract was made, 
to whom or to his agent freight is payable, subject to any 
subsequent dealings, such as assignment of the freight 
or moidgage of the ship. 

It may he payable to : — 

1. The shipowner (see p. 399). 

2. The master (see p. 399). 

3. The broker (see p. 40(J), 

4. A third person (see p. 400). 

5. The charterer (see p. 401). 

6. An assignee of thS freight (see p? 404). 

7. A mortgagee of the ship (see p. 405). 
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Note . — Freight payable in London is usually payable to 
the loading broker of the ship or line*; abroad, where the 
vessel is one of the line, to its branch house or its agents; in 
o^her cases, if no instructions are contained in the charter 
or bills of lading, to,^the captain or the agent he appoints. In 
France all freight is frequently payable to the general con- 
signee of a ship, who is quite distinct from the broker. 

I. Th^ Shipowner. 

Where freight is due from the charterer under a 
charter, or from the shipper, under a bill of lading where 
there is no charter, the shipowner, in the absence of 
express stipulation, is primd facie entitled to receive the 
freight [o). He may give authority to collect such 
freight to any person he pleases (p). 

The loading broker (where freight is payable at the 
port of loading) and the master, when freight is payable 
on delivery, have ordinarily authority from the ship- 
owner to collect freight [p), and payment to either of 
them will be good payment, discharging the shipper or 
consignee, unless the owner has given the shipper or con- 
signee notice not to pay either of them {q), or unless there 
is any custom of the trade or port to the contrary. Pay- 
ment to the master before freight is due will be treated 
rather as an advance to the master than as payment of 
freight (r) . 

II. The Master. 

The master may be entitled to sue in person for 
freight : 

(1.) Where the express contract was made with 
him (s) : 

i 

(o) Smith V. Plumer (1818), 1 B. & A. 675, at p. 681; Athinson v. 
Cotesworth (1826), 3 B, & 0. at p. 649. 

ip) The Edmond (1860), Lusli. 57. Bor a curious case where the 
shipper was held tc^have made a new Contract with the shipowner to 
the exclusion of the charterer, see Hoyland v. Graham (1896), 1 Com. 
Cases, 274. 

(q) Atkinson v. Cotesworth, vide supra. 

(f) Smith V. Plumer, vide supra. 

(s) As in Seeger v. Duthie (1860), 8 C. B. N. S. at p. 66; Shields v. 
Davis (1816), 6 Taunt. 66. 
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(2.) Wliere a contract to pay freiglit to him is 
inferred as a fact from the consignee or some 
other person taking delivery of the goods {t). 

The master, however, cannot sue for freight, nor be 
sued for failure to carry safely, wher^he has signed the 
hill of lading only as agent for the shipowner (?/.). 

But the master who receives freight from consignees 
has usually no right to retain it against his owner, for 
in the absence of express agreement or statutory pro- 
cedure (^), the master has no lien for wages, or advances 
made abroad on ship’s account, on either ship or 
freight (y). 

III. The Broker. 

The broker, who has acted as loading broker to the 
ship (z), usually collects the freight he has engaged. 
Payment to him in the absence of any express notice not 
to do so will usually discharge the person paying. 


lY. A Third Person. 

1. Where freight is made payable by the charter or 
bill of lading to a third person he can only sue in the 


(t) Brouncker v. Scott (1811), 4 Taunt. 1. The master cannot in such 
a case sue for demurrage, S. C. As to the effect of taking delivery, vide 
post, Article 149. 

(u) Bepetto v. Millar's Go, (1901), 6 Com. Cases, 129, where the bill 
of lading incorporated the charter, and the charter required the master 
to sign bills of lading as presented at any rate of freight without 
prejudice to the charter. 

{x) Under sect. 167 of the Merchant Shipping Act, 1894. As to the- 
seamen’s lien for wages, on freight due under a charter and sub-charter,, 
see The Andalina (1886), 12 P. B. 1. 

(y) Smith v. Plumer (1818), 1 B. & A. 675. So als.o, if freight is 
made payable to agent of ship’s husband, he cannot retain it as against 
owners in satisfaction of a debt due Jo him by ship’s husband : Walshe 
V. Provan (1863), 8 Ex. 843. Where a master sues for freight on a 
charter a debt due to the charterer from the shipowner cannot be set 
off against the master’s claim : sed qumre, now ; Isherg v. Bowden 
(1853), 8 Ex. 852. 

(z) See Article 16 b., note at p. 46. In Dunlop v. Murietta (G. A. 
Dec.^ 1886) A. in Glasgow instructed B. in Liverpool to make a charter ; 
B. did so with C., through D. in London. A. ratified the charter signed 
by D.; A. instructed B. to get the advance freight sent “ either directly 

^or through you.” B. wrote to D. to collect it. D. obtained it from G.. 
and bolted. Held, that G. had not paid A. 
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name of tlie sliipowner, but payment to tbe sliipoT^ner, 
apart from sncli a suit, will not discharge the person 
paying, unless the third person was only to receive pay- 
m*ent as agent for^the shipowner (a). 

2. Payment to a person entitled to receive the beneficial 
produce of a contract to pay freight will absolve the 
payer (5) : thus payment of freight to the obligee under 
a bottomry bond binding^ ship and freight (c), or pay- 
ment in to the Court of Admiralty, by the monition of 
the Court, in a suit in rem against ship and freight by 
an obligee of a bottomry bond (d), is a bar to an action 
for freight by the shipowner. 

V. Charterer. 

1. If the charter give possession and control of the 
ship to the charterer, so that the master is his servant 
{i.e. if the charter amounts to a demise of the ship [e) ), 
the charterer is undisclosed principal in the bill of lading, 
and can sue for the freight (/). The shipowner is not 
a party to the bill of lading. 

2. Where a ship is under a charter which leaves the 
possession and control in the owner (y), and goods are 
shipped by third persons under bills of lading signed by 
the master (h), the express contract in such bills of lading 
will be made with the shipowner (t), and the contract 
is equally made with the shipowner if the hills of lading 
are issued under a sub-Aarter (i). 


(a) Kirchner v. Venus (1859), 12 Moore, P. C. 361, at p. 398. 

(h) Morrison v. Parsons (1810), 2 Taunt. 407, at p. 415. 

(c) Benson v. Chapman (1849), 2 H. L. C. 696. 

id) Place V. Potts (1855), 5 H. L. C. 383. 

(e) See Article 2, supra. • 

(/) See Marquand v. Banner (1856), 6 B. & B. 232, as explained and 
criticised in GilMson v. Middleton (1857), 2 0. B. N. S. 134, and 
Wehner v. Dene, (1905) 2 K. B. 92. 

(g) Baumvoll v. Gflchrest, (1893) A. (f. 8, and see Article 18, ante, 
(k) Or by charterers as authorised agents of the master to sign them : 
Tillmans v. Knutsford Co., (1908) 1 K. B. 185. 

(i) Wehner v. Dene, uhi supra; Turner v. Baji Goolam, (1904) App. 
Gas. 826; Limerick S.S. Co. v. Coker (1916), 33 T. Li. E. 103. On the 
facts in Michenson v. Beghie (1829), 6 Bing. 190, the shipowner might 
have been entitled to recover the full bill of lading freight as avent for 
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The fact that the master has power to sign bills of 
lading without prejudice to the charter/’ -will not 
render the shipper liable under the charter (k), but will 
only protect the sliipowner from any alteration of Ms 
contract with, and remedies against, the charterer (Z), 
and vice versa (m). 

3. But, whether the charterparty does or does not con- 
stitute a demise, a bill of ladipg for goods shipped maj' 
be a contract with the charterers, and not with the ship- 
owner, if it is issued and signed by the charterers, 
or by the captain as agent expressly for the charterers (n) . 

4. Where the shipowner has under the charter a lien 
for freight, and his master waives this lien on demand 
by the shipper or consignee for the goods, a contract by 
the shipper or consignee with the shipowner to pay him 
the freight for wdiich the lien is claimed may be found 
as a fact (o) from such demand and delivery, although 
the shipper or consignee is aware of the charter (p). 

Case 1. — A chartered a ship to C. to carry corn at 45. 6d. per 
quarter. C. could not provide a cargo, and the master (whether 
as agent of A. or C. was not clear) agreed with F. to carry corn 
for him at 6s. per quarter : C. entered into a sub-charter with F. 
at that rate. On arrival A. delivered corn to F., but F. refused to 
pay A. more than 4s. 6d., C. having given him notice to pay the 
remaining Is. 6d. to him. Held^ that 0. was entitled to the 


the sub-charterer, if the latter had not withdrawn any authority to do so. 
Of. also Wastwater S.8. Go. v. Neale (1902), 86 L. T. 266, and Wagstajf 
V. Anderson (1880), 5 C. P. D. 171; and see Article 18,' supra. Smidt V. 
Tiden (1874), L. B. 9 Q. B. 447, does not conflict with the principle 
here suggested, but owing to mutual mistake between the shipowner 
and the shipper they never were ad idem and there was no contract in 
fact between them, 

(k) Turner v. Haji Goolam, uhi supra. 

(l) Shand v. Sanderson (1859), 4 H. & N. 381. 

(m) Rodocanachi v. Milburn (188t), 18 Q. B. B. 67. See Article 20, 
p. 77. 

(n) Harrison v. Huddersfield Go. (1903), 19 Times L. B. 386; cf. 
Samuel v. West Hartlepool Go. (1906), 11 Com. Gas. 115; The Ohe- 
hampion, (1913) P. 173. See also Zwilckenhart v I Henderson (1854), 9 
Bsch. 722, and Hermann v Royal Exchange Co. (1884), 1 Cab. & B. 
413. See also pp. 59, 60, surra. 

(o) It will not be implied as n matter of law : see Sanders v. Vanzeller 
(1848), 4 Q. B. 260. Gf. as ‘c demurrage: 8 . 8 . County of Lancaster 
V. Sharpe (1889), 24 Q. B. B. 158. 
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I 5 . 6d.^ and that no contr-act by F. to pay more than 4s. 6d 
could be implied from his taking delivery (q). 

Case 2.— E., master of a ship, chartered her to C. : ‘‘captain 
to^ign bills of lading at more or less freight without prejudice to 
this agreement, proceed to Z., and there deliver on being paid 
freight a lump sum of £100.” C. put on board 1350 bags of 
flour ; and F. loaded 500 bags of flour, for which E. signed a bill 
of lading, “ which goods I shall deliver to G. for you, paying me 
freight according to contract with C.” F. wrote to G. and to 
C., stating that G. would pay a certain freight to C. On arrival 
at Z., C. paid £100 to E. GT received the cargo from E. under 
the bill of lading, but refused to pay freight to C. Held, that E. 
could not sue G., on any contract to pay freight either express 
or implied (r). 

Case 3. — A. chartered a ship to C. to carry cargo on being paid 
freight at 75s. per ton, captain to sign bills of lading, without 
prejudice to charter, at any rate of freight required. B., C.’s 
agent, purchased goods for C., taking the bills of lading, which 
provided for freight at 20s. per ton in his own name. During 
transit, C. failed. On arrival, A. claimed against D. chartered 
freight. Held, he was only entitled to bill of lading freight ($). 

Case 4. — E. A., master and part owner of a ship, chartered it 
to C. for a certain voyage for a lump sum of £850, “ payment to 
be made by E. A.’s receiving such freight as C. may have pay- 
able abroad as per bills of lading, not exceeding half, balance by 
bills from C. Master, at C.’s request, to sign bills of lading in 
the usual customary manner, and at any rate of freight that 
may be filled up, and made payable in any manner the charterers 
may choose, without prejudice to this charter.” C. put the ship 
up as a general ship, and E. A. signed bills of lading, “ freight 
paid here as per margin”; £250 was payable abroad, which 
E. A. received, and took C.’s acceptance for £600, making up 
£850. C. failed before the bills became due, and E. A. and C.’s 
representative each claimed the balance of the freight against 
the shippers. Held, that E. A. was acting as C.’s agent in 
signing bills of lading, and that C. and not E. A. was therefore 
entitled to the balance of the freight (t). 


(q) Miclienson v. Beqhie (1829), 6 Bing. 190. 

(r) Zwilchenhart v. Henderson (1854), 23 L. J. Ex. 234. 

(s) Shand v. Sanderson (1859), 4 H. & N. 381. 

(t) Marquand v. Banner (1856), 6 E. & B. 332. This case was 
criticised by Cresswell and Willed J.J., in GilMson v. Middleton 
(1857), 2 C. B. N. S. 134, and by Chaunell, J., Welmer v. Dene S. S. 
Co., (1905) 2 K. B. 92, at p. 98, and is by them explained to _ be 
sustainable only on the ground that the garter amounted to a demise. 
In Gilhison v. Middleton {uhi supra), tiie shipowner claimed against 
holders of the bills of lading a lien for freight due under the charter, 
though the master had signed bills of lading at a lower rate under a 
clause in the charter, requiring him to sign bills of lading at freights 
required by C. the charterer, without prejudice to the charter. It was 
held that A. had only a lien for the lower freight, on the ground that 
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Case 5. — A. entered into a time charter for Ms ship to C. By 
the time charter a lien was given on all cargoes for hire due 
under the charter. C. made a sub-charter to S. for a round 
voyage, S. having notice of the time charter and its terms. For 
cargo shipped by S. on this voyage the captain signed and issued 
to him bills of lading which made freignc payable at so much 
per bag. All the bill of lading freight was prepaid by S, On 
arrival at the end of the voyage A. claimed to exercise a lien 
against S. for a balance of time charter hire due by C. under 
the time charter. Held, that S. having paid all the bill of lading 
freight was entitled to have his godds free of the alleged lien (u). 


VI. Assignee of SMp or Freight. 

The assignee of a ship or ojE its freight (x) is entitled 
to all freight cine after the assignment, which the 
assignor had at the time of assignment the right to 
transfer (y), from the moment at which he has gone 
through the forms necessary to complete his title { 2 :) . 

The assignee of a share in the ship is entitled to his* 
share in the freight under similar circumstances (a). 

Underwriters on ship who have accepted abandonment 
become entitled to all freight earned by the ship sub- 
sequent to abandonment (h). 

Case. — A., in June, 1854, sold by bills of sale 24-64ths of his 
ship to B., 40-64ths to Q. B. registered his bill of sale in 
November. In December, A. assigned the freight to be earned 
on a voyage then in progress to E., and E. gave notice thereof 
to C., the charterer. In January, 1855, Q. registered his bill of 
sale. Held, B. was entitled to 24“64ths; E. to 40-64ths of the 
freight (b). 


(u) Turner v. Haji Goolam, (1904), App. Cas. 826. 

(V) An assignment of freight to be earned is good : Leslie v. Guthrie- 
(1835), 1 Bing. N. C. 697; Lindeuy v. Gibbs (1856), 22 Beav. 522, 
overruling Robinson v. Macdonnell (1816), 5 M, & S. 228. 

(y) But if the shipowner subsequently mortgages the ship to a mort- 
gagee who has no notice of the previous assignment, the right of the 
mortgagee to the freight will prevail over that of H^he assignee : Wilson 
V. Wilson (1872), L. B. 14 Eq. 32. 

(z) See Lindsay v. Gibbs, vide supra; Morrison v. Parsons (1810),. 
2 Taunt. 407; Gardner v. Gazenove (1856), 1 H. & N. 423; Boyd v.. 
Mangles (1849), 3 Ex. 387. 

(a) Lindsay v. Gibbs, vide supra. 

(b) Stewart v. Greenock Ins. Go. (1848), 2 H. L. C. 159. 



Art. 147] 


TQ WHOM PAYABLE, 


40'5 


Note . — If the assignment is in writing and absolute, and 
not by way of charge (c), the assignee, after giving to the 
persons liable to pay freight notice of the assignment, can 
sx>e in his own name (d). Where these conditions are not 
complied with, he it an still only sue in the name of the 
assignor, as before the Judicature Acts (e). An assignment, 
absolute in form, may be looked into to see whether it is in 
substance by way of charge (/). Notice of the assignment 
of freight to the person liable to pay it takes it out of the 
order and disposition of th^ assignor (g). 


YII. Mortgagee of Ship and Freight. 

A mortgagee who has not entered into possession of 
the mortgaged ship has no absolute right to the freight 
the ship may be earning, and cannot compel its payment 
to himself by simply giving notice to the person liable 
to pay it (7?,). 

On taking actual or constructive possession (/) he then 
becomes entitled to all the freight that the ship is in 
course of earning, whether under an express contract (/^), 
or, if none exists, under a quantum meruit (I), He is 
not entitled to freigdit which has become due previously 
to his taking possession, but is still unpaid at that 
time (m). 


(c) See Burlinson v. Hall (1884), 12 Q. B. D. 347 ; Tancred v. Delagoa 
Bay Go. (1889), 23 Q. B. B. 239. 

{d) Jud. Act, 1873 (36 & 37 Yict. c. 66), s. 25, sub-s. 6. 

(e) See Pothonier v. De Mattos (1858), E. B. '& E. 461; Wilson v. 
Gabriel (1863), 4 B. & S. 243; Weguelin v. Cellier (1873), L. B. 6 
H. L. 286, as to set«off. 

(/) Gardner v. Cazenove (1856), 1 H. & N. 423. 

' (g) Douglas v. Russell (1831), 4 Sim. 524. 

(h) Keith v. Burrows (1877), 2 App. C. 636; Liverpool Marine Co. v. 
Wilson (1872), L. B. 7 Oh. at p. 511; Gardner v. Cazenove (1856), 1 
H. & N. 423; Dean v. M‘Ghie (1826), 4 Bing. 45; Kerswill v. Bishop 
(1832), 2 C. & I. 529; Willis v. Pnimer (1859), 7 0. B. N. S. 340._ 

{%) As by giving notice to the mortgagor and charterer, the ship being 
at sea, and actual possession impossible : Rusden v. Pope (1868), L. K. 
3 Bx. 269; or, where^he mortgagor is shjp’s husband, by his removal by 
the other part owners and the mortgagee : Bemon v. Godden (1878), 3 
Ex. D. 263. 

(k) But no more, even though the freight in the contract is nominal : 
Keith V, Burrows, vide supra. 

(l) Gumm V. Tyrie (1865), 4 B. & S. 680; 6 B. & S. 299. 

(m) ShilUto Y. Biggart, (1903) 1 K. B. 683. See also Cato Y^ Irving 
(1852), 5 Be G-. & Sm. 210, at p. 224, and Keith v. Burrows (1877), 2 
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Tire mortgagee of tlie ship, when entitled to freight, 
is not liable to haTe that right defeated by an assignee 
K)f the freight under an assignment previous to the 
mortgage, provided that the mortgagee took his security 
without notice of the assignment (n). 

Case 1. — E., master of A.'s ship, carried a cargo of wheat “on 
owner’s account,” purchased on the credit of P., to whom E. 
gave bills of lading, for “ wheat*? shipped on owner’s account, 
deliverable to P.’s order at freight of Is. per ton,” and bills of 
exchange for the price, which A. accepted. A. had mortgaged 
his ship to M. A. sold the cargo in transitu to K., the sale note 
running: “ As cargo is coming on ship’s account, freight is to be 
computed at 55s. per ton.” A. indorsed the bills of lading, 
which he had received from P. on the acceptance of the bills of 
exchange, to K. with a memo : “ The freight assigned is at the 
rate of 55s. per ton, and not the nominal amount of Is. per ton. 
On the ship’s arrival, as mortgagee, took possession, and 
claimed freight at 55s. from K., who refused to pay more than 
Is. Heldj that M. was only entitled to the freight named in 
the bill of lading, the larger sum being in reality part of the 
purchase-money, and ho claim of quantum meruit being possible 
in face of the express contract (o): 

Case 2. — A. mortgaged his ship, charters, and freight, to M., 
and subsequently chartered her, and mortgaged the freight to 
N., “ the freight to be paid on unloading and right delivery of 
the cargo.” The ship arrived in port, and most of the cargo 
had been delivered to the consignees, when M. took possession. 
Heldf that as no freight was payable under the charter till the 
whole cargo was delivered, M. was entitled by taking possession 
to the whole freight under the charter (p). 

Case 3. — A. mortgaged his ship to M., and afterwards chartered 
her to C., the charter providing that C. should make advances 
not exceeding £150 on account of freight, the balance £450 to 
be paid on delivery of the cargo. C. advanced abroad £300. 
On the ship’s arrival, M. took possession, and claimed £450 
balance of freight from C. C. claimed to deduct £150 for 
advances. Heldj that the advance of £150 beyond the £150 
warranted by the charter was simply a loan, and not a prepay- 

^ 

A. C. 636. If, however, on his taking possession there is cargo on 
board subject to a Hen for fre^ht which has accrued, “ the mortgagee 
succeeds to the lien and can^enforce it”: Melnsh, LJ., Keith v. 
Burrows, 2 0. P, D. 163, at p. 165. As to priority of mortgagees, see 
Liverpool Co. v. Wilson (1872), L. B. 7 Oh. at p. 5il; Broion v. Tanner 
(1868), L. B. 3 Oh. 597. 
in) Wilson v. Wilson (1872), L. B. 14 Eq. 32. 

(o) Keith V. Burrows, vide supra. 

ip) Brown v. Tanner (1868), L. B. 3 Ch. 597. 
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ment of freight, and that therefore C. was not entitled to deduct 
it from the freight due (g). 


Article 148. — Freight: by wliovi payable. 

Freight is prima facie payable according to the terms 
of the contract of affreightment, and by the person with 
whom snch contract is miade. Bnt a new contract may 
be presumed avS a fact from demand of the goods, and 
their delivery by the master without insisting on his 
lien (r). 

Freight may be payable by : — 

I. The shipper: 

II. The consignee: 

III. The holder of the bill of lading: 

IV. A vendor who gives notice to stop in transitu. 

I. The Shipper. 

From shipment of goods npon a vessel for a certain 
voyage a contract by the shipper to pay freight for snch 
goods is implied {s). 

From this implied contract the shipper may he freed, 
either by express contract in the bill of lading, or by 
delivery by the master of a bill of lading with an 
indorsement freeing the shipper, whose terms are known 
to the master when he delivers the goods {t). The 
shipper does not free himself from such liability by 
indorsing the bill of lading so as to pass the property, 


(g) Tanner v. FMlliys (1872), 41 L. J. Ch. 125. In The Salacia 
(1862), 32 L. J. Adm. 43, the charter authorised “ necessary ordinary 
expenses ” ; see Article 137. 

(r) Coch V. Taylor, (1811), 13 East 399 ; Sanders v. Vanzeller (1843), 
4 Q. B. 260, in which the earlier authorities are discussed. Many of 
these e.g., Drew Bird (1828), M. & M. 156; Artaza v. Smallpiees 
(1793), 1 Esp. 23 (on which see Com v. Taylor, vide supra), and 
Moorsom v. Kymer (1814), 2 M. & S. 303, must be taken as overruled. 

(s) Domett v. Bechford (1833), 6 B. & Ad. 521; G. W. R. v. Bagge 
(1885), 15 Q, B. D. 626; Shepard v. De Bernales (1811), 13 East, 565; 
Christy v. Roto (1808), 1 Taunt. 300. 

(£) Lew% V. M^Kee (1868), L. E. 4 Ex. 68, a case of consignee : see 
for the general principles, Watkins v. Rymill (1883), 10 Q. B. B. 178. 
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even to the shipowner (u), Nor will tlie presence of 
tlie danse in tlie bill of lading, to be delivered to con- 
signee or assigns, be or they paying freight for the same/’ 
free the shipper, if the master deliver under snch a bill 
to the consignee without insisting on his lien for 
freight unless the master was offered cash by the 
consignees, and for his own convenience took a bill of 
exchange, which was afterwards dishonoured, in which 
case the shipper will be freed (y). 


Case. — ^A. chartered a ship to D. to carry iron at 7s. dd. per 
ton; the nest day, D., professing to act as A.'s broker, chartered 
it to C., to carry iron at 85. per ton ; each charter contained 
clauses making freight payable on signing bill of lading, and 
giving the owner an absolute lien for freight. Neither A. nor C. 
knew of the other charter, and D. had no authority to make it 
as broker for A. C. shipped his iron under bills of lading signed 
by the master making the goods deliverable to “ consignees, he or 
they paying freight as per charter.” The master did not demand 
freight on signing bills of lading, and he delivered to the con- 
signees without insisting on his lien. C. paid 85. per ton to D., 
who became bankrupt. A. sued C. for the freight at 7s. Zd. 
Heldj there was neither an express nor an implied contract 
on which A. could sue 0., the parties never having been ad 
idem (z). 


II. The Consignee. 

The consignee named in the bill of lading to whom by 
the consignment the property in the goods shall pass, is 
by statute liable to pay freight, on the tei’ins of the con- 
tract contained in the bill of lading, and as if it had 
been made with himself (a). If he is the owner of the 
goods, he is also yrimd facie liable to pay freight for 


in) Fox V. Nott (1861), 6 H. & N. 630. 

(x) Shepard v. De Bernales flSll), 13 East, 565. Such clauses are 
inserted for the benefit of the master, confirming* his lien, and not of 
the shipper. 

iy) Marsh v. Pedder (1815), 4 Camp. 257 ; Tapley v. Martens (1800), 
8 T. E. 451; Strong v. Eart (1827), 6 B. & C. 160. 

{z) Smidt V. Tiden (1874), Ii. E. 9 Q, B. 446. 

(a) Bills of Lading Act, 1855 (18 & 19 Viet. c. Ill), s. 1. Appendix 

in. 
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tliein, as being tJie person with wbom tlie contract of 
carriage is presumed to be made (&). 

If tbe consignee demands goods under a bill of lading, 
making them deliverable on payment of freight, tbough. 
no contract is implied in law from sncli delivery, it will 
be evidence from wbicb a jury may find a new contract 
to pay freight (c), unless the bill of lading clearly 
negatives such a contract^ (^Z). A new contract may also 
be proved by evidence of previous dealings between the 
parties (e), or of usage of trade (/). 

Entry of the goods at the custom house is 'pfirnd facie 
evidence that the person in whose name they are entered 
is their owner and liable to pay freight for them, but 
he can rebut this presumption by shewing that his entry 
was merely as agent (y). 

III. An Indorsee of the Bill of Lading, or Person 
taking Delivery under it. 

Indorsees of the bill to whom by the indorsement the 
property in the goods has passed (/i), and who have not 


(h) Coleman v. Lambert (1839), 5 M. & W. 502; Dichenson v. Lano 
(1860), 2 P. & !F. 188. All cases before 1855 freeing the consignee from 
liability to pay freight must be read in the light of the Bills of Lading 
Act, 

(c) White V. Furness, (1895) A. C., per Lord Herschell, at pp. 43, 
44; Cock v. Taylor (1811), 13 East, 399; Dougal v. Kemble (1826), 3 
Bing, at p. 389; Amos v. Temperley (1841), 8 M. & W. 798, at p. 805; 
Sanders v. Vanzeller (1843), 4 Q. B. 206; Kemp v. Clark (1848), 12 
Q. B. 647. 

(d) Amos V. Temperley (1841), 8 M. & W. 798, in which the bill of 
lading expressly stated that the defendant was consignee as agent for 
another; Howard v. Tucker (1831), 1 B. & Ad. 712, where the bill of 
lading contained a statement that the freight had been paid in advance, 
which, though incorrect, was held inconsistent with a new contract to 
pay it. See also Ward v. Feltm (1801), 1 East, 507; Kennedy v. 
Gonveia (1823), 3 D. & E. 503. 

(e) Wilson v. Kymer (1813), 1 M. & S. 157 ; where it was proved that, 

When similar goods had been previously delivered to defendant, he had 
always paid’ the freight. * 

(/) As in Dickenson v. Lano (1860), 2 P. & F. 188, where evidence of 
a custom of the stone trade that the consignee always, the quarry- 
owner never, paid the freight, was held admissible. 

ig) Ward v. Felton (1801), 1 East, 507; Wilson v, Kymer (1818), 1 
M. & S. 157; Artaza v. Smallpiece (1793), 1 Bsp. 23. 

(h) Sewell v. Burdick (1884), 10 App. C. 74, and Article 75. 
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freed themselves from liability by such an indorsement 
as passes the property (£); and indorsees to whom the 
property in the goods lias not passed by the indorsement, 
but who complete their proprietary ^rights by takiifg 
delivery of the goods under their indorsed bill of 
lading (/?.), are by statute liable to pay freight for the 
goods according to the bill of lading [k). 

Other indorsees of the bill of^lading who take delivery 
under it, but who do not acqume proprietary rights by 
so doing (Z), are only liable if a new contract to pay 
freight can be found as a fact from the circumstances 
attending delivery (?n), and the terms of the bill of 
lading (n). 

IV. Vendor who stops in tran^situ. See Article 71, 
su'pra^ p. 217. 


(t) Smurthwaite v. Wilkins (1862), 11 C. B. N. S. 842. 

(k) The Bills of Lading Act, 1856, Appendix in. For cases before 
this Act, see Crawford v. Tohin (1842), 9 M. & W. 716; Dougal v. 
Kemhle (1826), 3 Bing. 383; Bell v. Kymer (1814), 1 Marsh, 146. 

(l) Sewell V, Burdick (1884), 10 App. C. 74, and Article 45. 

(m) Sanders v, Vanzeller (1843), 4 Q. B. 260; Young v. Moeller 
(1855), 6 B. & B. 755; Kemp v. Clark (1848), 12 Q. B. 647. 

(n) See Howard v. Tucker (1831), 1 B. & Ad. 712 ; Lewis v. M'Kee 
(1868), L. B. 4 Ex. 58; Amos v. Temperley (1841), 8 M. & W. 798. 
See, as to persons taking delivery after having deposited freight under 
the Merchant Shipping Act, 1894, Article 127; and White v. Furness, 
(1895)' A. C. 40. 
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SECTION XI. 


Lien. 


Article 149 . — Kinds of Lien. 

A SHIPOWNER may have a lien on goods carried for 
charges incnrred in carrying them : — 

I. At Common Law: 

II. By express agreement [a). 

By Common Law he has a lien for : — 

1. Freight (6); 

2. General average contributions (c) ; 

3. Expenses incurred by the shipowner or master in 
protecting and preserving the goods [d ) ; 

These are possessory liens depending on the possession 
of the goods. 


Article 150 . — Common Law Lien for Freight, 

The Common Law lien for freight, which is a possessory 
lien, only exists where the agreed time for payment of 
freight is contemporaneou>s with the time of delivery of 
the goods (e). 


(a) See Article 157. 

(b) See Articles 150-154. On a through bill of lading the lien for 
freight may by the terms of the document include freight for carriage 
on the first stage of goods lost ig>n the second stage : The Hibernian, 
(1907) P. 277, C. A. 

(c) See Articles 117-120. 

(d) See Articles 101, 121, and Hingston v. Wendt (1876), IQ. B. B. 
367, at pp. 372, 37?}. In that case th#plaintiff had given np possession 
of the goods and so lost his lien, but he recovered on a contract made by 
the defendant’s agent to pay the charges in consideration of the goods 
being released : ibid, at p. 371. 

(e) See per Brett, J., in Allison v. Bristol Marine Insurance 0%. 
(1876), 1 App. 0. at p. 225, explaining Kirchner v. fenus (1859), 12 
Moore, P. C. 361, at p. 390. 
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In tlie absence of express agreement (/) there is, there- 
fore, no lien for: — 

(1.) Advance freight, or freight payable before the 
delivery of the goods {ff), 

(2.) Freight agreed to be paid after the delivery of 
the goods, or not due when the goods are claimed (7i). 

Case 1. — Goods were shipped to be carried to Z. under bills of 
lading, “ freight for the said goods ft be paid at L., ship lost or 
not lost.’’ The ship was lost, but the goods were saved. The 
shipowners claimed a lien. Heldj that there was no such lien 
without express agreement (i). 

Case 2. — Goods shipped under a bill of lading, “ deliverable to 
order or assigns on payment of freight, as per charter .... the 
freight to be paid on unloading and right delivery of the cargo 
less advances in cash (j), at current rates of exchange . . . half 
freight to be advanced by freighter’s acceptance at three months 
on signing bills of lading . . . owner to insure the amount and 
deposit with freighter the club policy.” The freighter gave 
his bill at three months for half freight, and the master indorsed 
on the bill of lading, “ received on account of the within freight 
£300 as per charter.” On arrival, before freighter’s acceptance 
became due, the captain heard that the freighter was bankrupt, 
and refused to deliver the cargo, unless the whole freight was paid. 
Held, that there was no lien on the cargo for the £300 advance 
freight (h). 

Case 3. — A charter provided for payment of freight at 33s. 6d. 
per ton, the shipowner to have an absolute lien on the cargo for 
freight ,* the captain to sign bills of lading at any rate^ of freight, 


(/) See Article 157. 

(g) How V. Kirchner (1857), 11 Moore, P. C. 21; Kirchner v. Venus 
(1859), 12 Moore, P. C. 361; Ex parte Nyholm, In re Child (1873), 29 
T. 634; Nelson v. Associatim for Protection of Wrecked Property 
(1874), 43 Jj, J, C. P. 218; Tamvaco v. Simpson (1866), L. B. 1 C. P. 
363; Gardner v. Trechmann (1884), 15 Q. B. D. 154. The case of 
Gilkison v. Middleton (1857), 2 C. B. N. S. 134, adversely criticised in 
Kirchner v. Venus, is distinguishable on the ground that a lien for all 
freight due under the charter was expressly given by the charter ; though, 
as this was not incorporated in the bill of lading, to make consignees for 
value liable for it seems contrary to gsuch cases as Fry v. Mercantile 
Bank (1886), L. B. 1 0. P. 689. In Neish v. Graham (1857), 8 B. & B. 
505, there was no such express lien, and it must be taken as overruled. 

Qi) Foster v. Colhy (1858), 3 H. & N. 705; Thompson v. Small (1845), 
1 C. B. 328; Alsager v. St. Kamrine's Docks (1845)T 14 M. & W. 794; 
Lucas V. Nockells (1828), 4 Bing. 729; the agreement to receive payment 
subsequently is treated as a waiver of the lien. 

(t) Nelson v. Association for Protection of Wrecked Property (1874), 
48 L. J. C. P. 218. 

(j) Held to mean “ to be paid in cash, less advances.” 

(k) Tamvaco v. Simpson (1866), L. E. 1 C. P. 363. 
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but, should the total freight as per bills of lading be under the 
amount estimated to be earned by the charter, the captain to 
demand payment of the di:fference in advance. The captain 
signed bills of lading under the chartered rate, but did not 
demand payment of the difference. Held, there was no lien for 
such difference (1). • 

Case 4. — C. chartered a ship from A., to proceed to L. at 
775. 6d, per ton freight and hire, £250 to be advanced in cash on 
signing bills of lading and clearing at the custom house, and* 
remainder on delivery at L. Ship to have an absolute lien for 
freight, dead freight, and demurrage. After the ship was loaded, 
and before she sailed, C. failed, and his trustee disclaimed the 
charter. A. claimed a lien on the cargo for at least the £250. 
Heldj that, being advance freight, there was no lien for it by 
common law or custom, and that the clause in the charter was 
not enough to give a lien for it as it was not ‘‘ freight ” (m). 

Case 5. — C. chartered a ship from A., freight to be paid £1250 
at port of loading and £1000 on delivery, the remainder in cash 
two months from vessel’s report inwards, and after right delivery 
of the cargo. A. to have an absolute lien on the cargo for all 
freight. Held, that A. had no lien under the charter for the 
freight payable “ after delivery of goods ” (n). 


Article 151 . — On lohat Goods, 

The Common Law lien for freight applies to all goods 
coming to the same consignee on the same voyage for 
the freight dne on all or any part of them (o), but not to 
goods on different voyages under different contracts (p) , 


Article 152 . — For what Amount (^). 

When, the ship being chartered, the consignee is the 
charterer or his agent, he^will be bound by the lien for 


(Z) Gardner v. frechmamn (1884), i5 Q. B. B. 164. 

(m) Ex parte Nyholm, In re CJitld (1873), 29 L. T. 634. 

(n) Foster v. Oolhy (1858), 3 H. & N. 705. 

(o) Sodergren v. Plight (1796), cited 6 Bast, 622; Perez v. Alsof 
(1862), 3 B. & B. 188. 

(p) Bernal v. Pirn (1835), 1 Gale, 17. 

(g) See Article 144, Amount of freight. 
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freight due under the charter (r), unless a new contract 
exonerating him has been made in the bill of lading (s). 

Where the consignee is an indorsee for value of the 
bill of lading from the charterer, or represents a shippei^ 
other than the charterer, whether aware of the charter 
or not, he will only be bound by the lien for freight 
contained in the charter, as distinguished from the 
freight specified in the bill of landing, if a clear intention 
to that effect is shewn in the bill of lading (t). If a 
shipper ships goods in ignorance of the charter, he can 
decline to accept bills of lading for them in accordance 
with the charter but in an unusual form, and can demand 
his goods back free of expense, the liens in the chaider 
or otherwise not attaching to them (•?^). 

Case 1. — C. cbartered a ship from A. : — “ The ship to have a 
lien on cargo for freight, 70s. per ton . . . to be paid on unloading 
of the cargo/’ C. shipped goods under a bill of lading : — 
“ Freight for the goods payable in L. as per charter,” and 
indorsed the bill to F. for value. Heldj that against F. the 
shipowners had a lien only for the freight due for the goods 
included in the bill of lading, and not a lien for the whole 
chartered freight (as). 

Case 2. — C. chartered a ship from A., and put it up as a 
general ship : F. shipped goods in ignorance of the charter. The 


(r) McLean v. Fleming (1871), L. B. 2 H. L. (Sc.), at pp. 133, 134; 
Kem V. Deslandes (1861), 10 C. B. N. S. 205; Campion v. Colvin (1836), 
.3 Bing. N. S. 17; Small v. Moates (1833), 9 Bing. 574; Gledstanes v. 
Allen (1852), 12 C. B. 202, These cases, in view of later law, e.g., 
Fry V. Mercantile Bank (1866), L, B. 1 C. P. 689, must be limited 
strictly to the charterer and persons identical with him in interest, and 
many dicta in them are now no longer law. 

(s) As in GulUschen v. Stewart (1884), 13 Q. B. B. 317; and 

suggested by Willes, J., in Pearson v. Goschen (1864), 17 C. B. N. S. 

at p. 374. As to new contracts in the bill of lading, see Article 18 (a) ; 
and Rodocanachi v. Milhurn (1886), 18 Q. B. D. 67. 

it) Pearson v. Goschen (1864), 17 C. B. N. S. 352; Foster v. Colby 

(1858), 3 H. & N. 705; Fry v. Merccntile Bank (1866), L. B. 1 C, P. 
689; Gardner v. Trechmann (1884), 15 Q. B. D. 154; The Norway 
(1864), B. & li. 226; Red “B.” S.S, Co. v. AUatini (1909), 14 Com. 
Gas. 82. See also ante, Articles 18, 19. So far as Gilkison v. Middle- 
ton (1857), 2 G. B. N. S, 134, contrary to this, iC must be taken as 
overruled. See Article 150, note (g). 

{u) Peek V. Larsen (1871), L. B. 12 Bq. 378; The Stornoway (1882), 
51 B. J. Ad. 27 ; et ante. Article 18. Contrast RalU v. Paddington 
A900), 5 Com. Cases, 124. 

(a;) Fry v. Mercantile Bank, vide supra; cf. Red “ B.” Co, v. 
AUatini, uhi supra. 



Arts. 152-154] QOMMON LAW LIEN, AU 

captain refused to sign bills of lading, except in terms of tlie 
charter, which gave liens for demurrage, dead freight, etc., and 
refused to deliver up the goods. Held, that A. was bound to 
re-deliver the goods to F. free of any claim for lien or charges (y). 


Article 153 . — Lien : how waived. 

The shipowner’s lien for freight may be waived : as by 
acceptance of a^bill for fhe freight (z ) ; by making the 
freight payable after the delivery of the goods (a); or 
by delivery without requiring payment, unless such 
delivery was induced by fraud (b). 


Article 154. — Lien: how maintained. 

The shipowner may do what is reasonable to maintain 
his lien, e.g. he may bring the goods back from their 
destination, if the lien is not discharged there (c). He 
will not lose his lien by consenting to hold as agent for 
the consignee (cZ), nor by warehousing the goods ashore, 
in his own, a statutory, or (semble) a hired ware- 
house (e). If the discharge of the cargo is delayed by 
the proper exercise of his lien by the shipowner, he will 
be entitled to recover demurrage for the delay (/). 

Submitted . — In the absence of express agreement or 
statutory powers, the owner or captain has no power to 


(y) Peek v. Larsen (1871), L. E. 12 Eq. 378; and see ante, Article 18. 

(z) Tamvaco v. Simpson (1866), L. E. 1 G. P. 263; Eorncastle v. 
Farran (1820), 3 B. & A. 497. 

(a) Foster v. Colby (1868), 3 H. & N. 705. 

(b) Semble, that, as such a delivery would not prevent stoppage in 
transitu, neither would it waive licfi : vide Article 68, ante, 

(c) Edwards v. Southgate (1862), 10 W. E. 528; Cargo ex Argos 
(1873), L. E. 6 P. C. 134. 

(d) Allan v. Gripper (1832), 2 G. & J. 218; Kemp v. Falk (1882), 

7 App. G. at p. 584.' • 

(e) The Bnergie (1875), L. E. 6 P. C. 306; Mors he Blanch v. Wilson 
(1873), L. E. 8 G. P. 227. See also per Willes, J., Meyerstein v. 
Barber (1866), L. E. 2 C. P. at p. 54. 

(/) Lyle V. Gardiff^ (1899), 5 Gom. Cases, 87, 94. Not so, however, if 
the exercise of the lien is unreasonable. See note to Article 128, supra, 
p. 341. 
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sell goods on wliicli lie lias a lien, to realise the freight 
dne on them, unless the goods, having been abandoned 
by all persons entitled to them, have become his pro- 
perty. 

Note , — In the United Kingdom, the proceedings for main- 
taining and enforcing liens by means of warehousing with a 
stop for freight and sale are contained in 57 & 58 Viet. c. 60, 
§§ 492-501. See Appendix p. 466. 


Lien for General Average : see Article 117. 
Lien for Exfenditure on Cargo: see Article 101, 


Article 155 . — Liens not sufforted by Common Law [g). 

There is no lien at Common Law Qi) : — 

(1.) For dead freight {i ) : 

(2.) To the holders of a bill of exchange drawn against 
a particular cargo, on such cargo, in the absence of 
express intention to give such a lien {k ) : 

(3.) To the shipowner, for wharfage dues on overside 
goods (Z) : 

(4.) For port charges, though the charterer has agreed 
to pay them ('/n) : 

(5) For demurrage, or damages by detention (n) : 

(6.) On goods shipped on ship^s account (o). 


{g) See also Article 150, supra. 

(h) As to lien by agreement for some of these things, see Article 157. 

{i) Phillips V. Rodie (1812), 15 East, 547. See Article 161. 

{k) Rohey v. Ollier (1872), Jj. R. 7 Ch. 695; Phelps v. Comber (1885), 
29 Ch, D. 813; Ex parte Dever, In^re Suse (1884), 13 Q. B. D. 766; 
Frith V. Forbes (1862), 4 Be Gr. E. & J. 409, the one case in which an 
express intention to give snch a lien has been found, has been so doubted, 
see especially Phelps v. Comber ^ 29 Oh. B. 813, as to be a very unsafe 
authority to follow; see Brownt^, Rough (1885), 2f Ch. D. 848. 

(l) See Article 127 and notes; Appendix III.; Bishop v. Ifare (1813), 
3 Camp. 360. If, however, the goods have been justifiably landed under 
Article 127, the wharf-owner will have a lien for such wharfage dues. 

(m) Faith v. East India Co. (1821), 4 B. & Aid. 630. 

(n) Birley v. Gladstone (1814), 3 M. & S. 205, and see Article 64. 

(o) Swan V. Barber (1879), 6 Ex. B. 130. 
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All 


Article 156 . — Lien of Broker. 

A shipping agent or broker has a lien on the bill of 
lading and so indirectly on the goods, for his charges (p). 


Article 157 . — Lien hy Express Agreement. 

Where a lien for certaiil charges is expressly stipulated 
for, the fact that sxich a lien is inconyenient will he no 
answer to the express terms of the agreement (g). But 
the agreement for a lien will be limited to that for which 
it is expressly given (r). 

Thus there may be liens by contract for : — 

(1.) Dead freight {s) ; 

(2.) Demurrage or damages for detention (t) : 

(3.) Advance freight (tz) : 

(4.) Charterparty freight, as against the holder of the 
bill of lading (x) : 


(p) Edwmds v. Southgate (1862), 10 W. R. 528. 

(q) McLean v. Fleming (1871), L. R. 2 H. L. Sc. (at p. 135). The 
fact that a clause giving the lien is in the bill of lading is not conclusive 
that it is part of the contract between the parties : see Crooks v. Allan 
(1879), 5 Q. B. D. 38, and pp. 10, 11, ante. 

(r) Thus a lien for “ all freights, primages and charges ” Tvill not 
include a lien for interest on freight, even though the bill of lading 
stipulates for interest on freight : E. Clemens Horst Co. v. Norfolk, dc. 
Co. (1906), 11 Com. Cas. 141. Nor does a lien for “ all charges what- 
soever ” cover a lien for dead freight : Rederiaktieselskahet Superior v- 
Dewar, (1909) 1 K. B. 948; 2 K. B. 998. 

(s) See Article 161; see also Rederiaktieselskahet Superior v. Dewar, 
(1909) uhi supra. As to how far there can be a lien for unliquidated 
damages under the head of dead freight, see note to Article 161, infra, 

(t) See Article 54. As to a lien at the port of discharge for demur- 
rage accrued at the port of loading, see Bed. Superior v. Dewar, (1909) 
2 K. B. 996, distinguishing Pederson v. Lotinga (1857), 28 L. T. O. S- 
267, and Gardner v. Trechmann (1884), 15 Q. B. B. 154. As to how 
far there can be a lien for unliquidated damages for detention, see 
Note to Article 54. 

(u) See Article 137. Where a lien is given for advance freight under 
a time charterparty, '•under which hire is»payable in advance fortnightly, 
the lien for eacli instalment cannot be exercised until it falls due : 
Wehner v. Dene Co., (1905) 2 K. B. 92. 

(x) See Articles 19, 144, 152. So there may be “ a lien upon all 
cargoes and sub-freights for any amount due under the charter.” Under 
such a clause the lien on sub-freight must be exercised against the con- 
signee liable to pay the sub-freight, and money paid by him to charterer's 

27 


A. 



418 


LIEN BY EXPRESS AGREEMENT. [Art. 157 


(5.) All charges whatsoever (y) : 

(6.) All moneys becoming in any way due to the 
shipowners under the provisions of the bill of lading : 

(7.) All fines, and expenses, or losses by detention 
of or damage to vessel or cargo, caused by incorrect 
description of goods, or shipment of dangerous goods 
without notice ’\* 

(8.) “ All previously unsatisfied freight and charges 
on other goods due in respect of any shipment by any 
steamer or steamers of this line from either shipper or 
consignee, such lien to be made available at shipowner’s 
option by sale or otherwise ” (z) : 

(9.) “ When the goods are carried at a through rate of 
freight, the inland proportion thereof, together with the 
other charges of every kind (if any), are due on delivery 
of the goods to the ocean steamship, and the shipowner 
or his agent shall have a first lien on the goods in whole 
or part until payment thereof ” (a). 


agent cannot be followed into the hands of such agent and claimed from 
him by the shipowner : Tagart Beaton v. Fisher, (1903) 1 K. B. 391. 
But cf. Wehner v. Dene Co., (1905) 2 K. B. 92. 

(y) Semite, is confined to charges specifically mentioned in the 
charterparty. Rederiaktieselskabet Superior v. Dewar, (1909) 2 K. B. 
998 (C. A.), reversing on this point Bray, J., in the Court below. 

(z) See Whnney v. Moss S.S. Co., Ltd. (1910), 15 Com. Cas. 114, 
for a clause even more sweeping than the above. Such a clause does not 
give a right of lien superior to the right of an unpaid vendor who 
stops in transitu: United States Go. v. Q. W. Ry. Co., (1916) 1 A. C. 
189. 

(a) On this clause, in a through bill of lading, see The Hibernian, 
(1907) P. 277. 
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SECTION XII. 

Damages («). 

Article 158 . — Rule of Damages^ 

Where two parties have made a contract, wkicb. one of 
them has broken, the damages which the other ought to 
receive should be such as may reasonably be supposed to 
have been in the contemplation of both parties at the 
time they made the contract, as the probable result of 
the breach of it. 

Thus where special circumstances exist, by reason of 
which a breach of the contract would cause greater loss 
than would naturally occur from the breach of a contract 
of that kind : — 

(1.) If those special circumstances were known to both 
parties at the time of making the contract, and such 
knowledge formed the basis of the contract, the person 
breaking the contract will be liable for the damages 
naturally resulting from a breach under such special 
•circumstances. 

(2.) If such special circumstances were either unknown 
to the party breaking the contract, or being known did 
not form the basis of the contract, he will only be 
liable for the damages naturally and usually resulting 
from a breach of the contract without such special circum- 
stances (6). 


(a) As to damages for detention of the ship, see Section IX., Demur- 
rage. # 

(fe) Eadley v. Baxendale (1854), 9 Ex. 341, at p. 354; LepZc v. 
Rogers, (1893) 1 Q. B. 31; Mayne on Damages; Hammond v. Bussey 
(1887), 20 Q. B. D. 79; Saxon Ship Co. v. Union S.S. Go, (1898), 4 
Com. Cases, 29; Scott v. Foley (1899), 5 Com. Gases, 53; Agius y. 
6r. W, Co., (1899) 1 Q. B. 413, with which cf. Blyth -v. Smith (1843), 
SM. & Gr. 495. 
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Note 1. — In many charters there appears a clause in some 
such terms as ‘‘‘ Penalty for non-performance of this agree- 
ment estimated amount of freight.” Such a clause is 
inoperative, and is neglected by the Court (c). It is equally 
inoperative if in the form, “ Penalty for non-performance of 
this agreement proved damages not exceeding the estimated 
amount of freight ” (d). It is a mystery why the clause 
survives, except upon the supposition that chartering brokers 
regard it as a piece of sacred ritual (e). It may be worth 
while to mention that a shipowner who had chartered his 
ship to a foreigner, and had failed to send his ship to load, 
was sued by the charterer in a foreign Court. The charterer 
had procured a substituted ship at a slightly increased 
freight, and had therefore sufered only a small amount of 
damage. But the shipowner found himself sued in the 
words of the clause for the estimated amount of the whole 
freight. He found it difficult to explain to the Court that 
his contract did not mean what it said, and that this part of 
it did not mean anything at all. His experience may 
suggest that a real danger may arise from a continuance of 
respect to the superstition. 

Note 2. — At Common Law, and in the Common Law 
Courts, interest on the amount of damages sustained cannot 
be recovered by a successful claimant, except in the circum- 
stances provided for in sects. 28 and 29 of the Civil Pro- 
cedure Act, 1833 (/). By the practice of the Admiralty 


{c)' Harrison v. Wright (1811), 13 East, 343; Godard v. Gray (1870) ^ 
L, E, 6 Q. B. 139; Stroms Bruks v. Hutchinson (1904), 6 Sess. Cas. 
(5th Ser.) 486; (1905) A. C. 615. 

(d) Wall V. Rederiaktieholaget LuggudOj (1915) 3 K. B. 66; Watts v. 
MitsuL (1917) A. C. 227. 

(e) Even the Admiralty form of time charter (so well known during 
the war as T. 99) solemnly provides : “ Penalty for non-performance of 
this agreement proved damages.” The ritual is a survival from very 
early times. Malynes, Lex Mercatoria (1686)', in setting out the usual 
terms of a charterparty, says, at p. 100 : “ They bind themselves each to' 
the other for the performance thereof in a sum of money Nomine Pcence.'" 
Note the survival of this phraseology as late as 1870 in the charterparty 
of The Nuova Rajfaelina (1871), L. E. 3 A. & E. at p. 484. In an 
unprogressive country such archaisEos survive longer. In a charterparty 
of an American ship made in San Erancisco on 9 August, 1920, one 
could find this : “ To the true and faithful performance of each and all 
of the foregoing agreements we, the said parties, do hereby bind our- 
selves, our Executors, Administrators, and assighS, each to the other, 
in the penal sum of Estimated Amount of the Charter.” 

(/) 3 & 4 Will., 4, c. 42. There are cases in which interest on money 
is itself the measure of damages, e.g.^ British Columbia Co. v* Nettle- 
ship (1868), L. E. 3 C. P. 499; Bed ” B.” S.S. Co, v. AUatini (19(36),. 
14 Com. Cas. 92. But these are not cases in which interest on the 
amount of damages from the time of their being sustained is recovered,. 
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Court, however, interest on the amount of danaages from 
the time when the plainti:S’s claim arose is allowed (g). By 
reason of this divergence of practice there is some slight 
advantage to a plaintiff who brings a successful claim in the 
Admiralty rather tiian in the King’s Bench Division. 

Note 3. — Where in an English Court damages for breach 
of contract are assessed in a foreign currency, the date at 
which, for the purpose of fixing the amount of the judgment 
in sterling, the rate of exchange is to be taken is the date 
when the damage was susi^ined, not the date of the judg- 
ment (h). 


Article 159 . — Damages for Failure to Load (i). 

In an action against charterer for not loading a cargo, 
the measure of damage under the older authorities is the 
amount of freight which would have been earned under 
the charter (j), after deducting the expenses of earning 
it, and also any net profit the ship may, or might, have 
earned during the period of the charter {!). If the 
expense of earning freight on a substituted voyage of 
the same duration be the same as on the chartered voyage, 
the same result is arrived at by taking the difierence 
between the charterparty rate of freight and the market 


(g) The Gertrude (1887), 12 P. D. 204; 13 P. D. 105. Gf. Smith v. 
Kirby (1875), 1 Q. B. D. 131; The Kong Magmis (1891), P. 236. 

Qi) Leheaupin v. Crispin (1920), 25 Com. Cas. 335; Di Ferdinando v. 
Simon Smits, (1920) 3 K. B. 409. As to damages for tort, see The 
Celia, (1921) 2 A. C. 544. 

(i) This will be the form of action if a charterer wrongfully throws 
up the charter under a cancelling clause : Hick v. Tweedy (1890), 63 
L. T. 765. 

(/) As to method of calculation, see Article 144 ; and Capper v. 
Forster (1837), 3 Bing. K. C. 938; Gockhurn v, Alexander (1848), 6 
C. B. 791; Warren v. Peabody (1849), 8 C. B. 800; see also Mayne 
on Damages (9th ed.), p. 287. For a complicated case of assessing 
damages after a fire, see Aitken, Mlburn <& Co. v. Ernsthausen, (1894) 
1 Q. B. 773. If the charter stipulates for goods of a certain size, 
and goods of a different size are loaded, the measure of damages will be 
the difference of frei^t involved : Youna'V, Canning Jarrah Go. (1899), 
4' Com. Oases, 96. For special cases oi damage, see Sparrow v. Paris 
(1862), 7 H. & N. 594; Heugh v. Escombe (1861), 4 L. T. 517. Where 
the ship has been kept on demurrage before the refusal to load, the 
agreed rate of demurrage for the period of detention must be added 
to this : Saxon Ship Co. v. Union S.S. Co. (1898), 4 Com. Cases, 29. 

(k) Smith v. Maguire (1858), 8 H. & N. 554; Staniforth v. Lyall 
(1830), 7 Bing. 169. 
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rate of freigkt. And in modern times tliis would probably 
be laid down as tbe primary measure of damage (?). 

In an action against shipowner for not furnishing a 
ship to receive cargo under a charter, the measure of 
damage is the market value of the ship to the charterer 
at the time she should have loaded, viz. the rate of freight 
she could obtain at that time, less the amount which the 
charterer must have paid to ^et her, Aej. the freight 
payable under the charter which was broken. If the 
charterer in fact charters a vessel to replace her, the 
excess freight he has to pay will be, frimid facie, the 
measure of damages (m) ; but he need not make a sub- 
stituted charter if the rate of freight demanded is 
unreasonable [n). 

The loss of profit on cargo shut out cannot usually be 
recovered either under a charter or a shipping engage- 
ment (o). 

When, however, a substituted ship cannot be procured, 
the measure of damages payable to the charterer is the 
cost of replacing the goods at their port of destination at 
the time when they ought to have arrived, less the value 
of the goods at the port of shipment and the amount of 
the freight and insurance upon them (p). 


(/) See 'Note 2 at end of this Article. 

{m) Featherstan v. Wilkinson (1873), L. R. 1 Exch. 122; see also 
Parker v. James (1814), 4 Camp. 112. Por a Scotch case in which the 
charterers recovered this measure of damages after cancelling the charter 
under a cancellation danse, see Nelson v. Dundee East Coast S.S, Co. 
(1907), Sess. Cas. 927. 

(n) Just in the same way in the sale of goods When the seller fails to 
deliver, the buyer need not in fact buy other goods, but may claim on 
the difference of market prices if he had bought. 

(o) Scaramanga v. English (1895), 1 Com. Cases, 99. To make such 

profit recoverable, the shipowner must know of the contract under the 
circumstances stated by Willes, J., ^n British Columbia Co. v. Nettle- 
ship (1868), Lf, B,'* 3 C. P. at p. 509. “ The mere fact of knowledge 

cannot increase the liability. The knowledge must be brought home 
to the party sought to be charged under such circumstances, that he 
must know that the person he^contracts with rea&nably believes that 
he accepts the contract with the special condition attached to it.” So 
profit lost on goods cannot be recovered in an ordinary action for 
shutting out :• Becker v. Cunard S.S, Co., before Bigham, J., Com- 
mercial Court, August, 1898. 

(p) Strdms Bruks Aktiebolag v. Hutchison, (1905) App. Cas. 515. 
Query whether this rule was consistently applied in assessing the 
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Tlie owner, or captain, or cliarterer, is not bound to 
accept another offer inconsistent with the charter before 
there has been a final breach of the charter by the 
charterer or shipowner, accepted by himself (q). 

As to the damages if the charter is for a named kind 
of cargo and the charterer ships a different kind, see 
p. 147, supra. 

Case 1. — Charterers of a vSssel, alleging that through delay in 
the ship’s arrival they were not liable to load her, offered, before 
the expiration of the lay-days, to provide a cargo if the master 
would go under protest to an island ninety miles off. Held, that 
the master was not bound to accept such an offer, which he might 
reasonably believe would amount to rescinding the original 
charter (r). 

Case 2.~A ship was chartered to go to X., where the charterer 
was either to load or to give notice that he would not load, pay- 
ing at the same time £500. The ship went to X. The charterer 
neither loaded nor gave the notice; the ship returned by Y., 
making a larger freight than if she had returned straight from 
X. Held, that the shipowner could not recover the £500, as the 
charterer had given no notice, but only unliquidated damages, 
and that, as he had profited by the breach, the damages were 
nominal (s). 

Case 3. — A.’s ship was chartered by C. to load coal at X, and 
proceed to Z. A. broke his contract. C. chartered another vessel, 
at a higher freight, and purchased coal at a higher price, the first 
cargo being lost through the delay. Held, C. could recover from 
A. as damages : (1) the excess freight paid ; (2) prirnd facie, the 


damages in Watts v. Mitsui, (1917) A. C. 227. The charterers were 
given the difference between the price at which, five months before the 
shipowners’ breach, they had agreed to buy the goods for shipment, and 
the value they would have had at the port of delivery, less the cost of 
freight and insurance. But the price at which they had so agreed to 
buy was not necessarily the value of the goods at the port of shipment 
when the shipowner failed to provide the ship ; indeed the charterers had 
to pay £4,500 to their vendors to cancel the purchase. There was no 
evidence of any market value of t)^ goods at the port of shipment at the 
date of the shipowners’ breach, but if the charterers acted reasonably 
(and the contrary does not appear to have been contended), their action 
seems to shew that that value was about £4,500 less than their contract 
price of purchase. 

(q) Harries v. Edmonds (1845), 1 C. & K. 686; Hudson v. Hill 
(1874), 48 L. J. C. P. 273. See Note 2, infra. 

(r) Hudson v. Hill (1874), 43 L. J. C. P. 273. 

( 5 ) Staniforth v. Lyall (1830), 7 Bing. 169 ; Bell v. Puller (1810), ^ 
Taunt. 286, where the charterer was allowed to earn both charter freight 
and freight aliunde, turns on an express proviso in the charter. 
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excess price of coal, but that A. might meet this by shewing a 
corresponding rise in the value of coal at Z, (t). 

Case 4. — A ship was chartered to load a grain cargo of not 
less than 13,000 quarters.” She only loaded 12,500 quarters. 
Held, the charterers could not recover their loss of profit under 
a contract for the sale of 13,000 quarters ('ifj. 

Case 5. — A.’s ship was chartered by C. to carry 500 tons of 
wood pulp in September from Sweden to the U.K. C. had sold 
the cargo to P. for delivery in the U.K. A. failed to send his 
ship to load altogether. C. was unable to charter any other ship, 
and had to make default under his wn tract with P. P. bought 
500 tons against C., and C. had to pay P. £700 as the difference 
in price. In an action by C. against A., held, that C. could 
recover this £700 as being the extra cost of supplying at the port 
of destination goods of the amount and description agreed to be 
carried there by A. (x). 

Case 6.— A. chartered a ship from her owners to load a cargo 
at 215. a ton with a cancelling date September 15. A, sub- 
chartered the vessel to B. to load a like cargo at 285. 6d, a ton 
with cancelling date December 15. The ship was ready to load 
after September 15 but before December 15. B. refused to load. 
Freights had then fallen to 175. a ton. A. cancelled his charter- 
party with the owners. Held, that A.’s damages against B. were 
the difference between 285. 6d. and 215., not the difference between 
285. 6d. and 175. (y). 

Note 1 . — '‘To load in regular turn.'' — Whei^o the “ regular 
turn"’ is lost through the negligence of one of the parties, 
he will be liable for all subsequent delay resulting from such 
loss. Thus, a ship chartered to load in “ regular turn lost 
her turn through default of the charterer, and was detained 
eleven days till her turn came round again, when she was 
detained three days by weather before she could begin to 
load. Held, that the charterer was liable for the whole 
fourteen days’ delay, the three days’ delay being the legal 
and natural consequence of his first default (z). 

Note 2 . — Duty to mitigate Damages . — ^A party claiming 
damages must assess them on a reasonable basis, and the 
phrase that he must mitigate damages has often been used. 
There is, however, some ambiguity and confusion in its use. 
If a man allege that he has sustained £100 damages, it may 
be shewn that if he had acted somehow differently, or had 


(i) Feathsrston v. Wilkinson (1878), D. R. 8 Ex. 122. 

(u) Scaramanga v. English (1895), 1 Com. Cases, 99. 

(£C) Stroms Bruks AMieholag v. Hutchison, (1905) App. Cas. 615. 
iy) Weir v. Dobell, (1916) 1 K. B. 722. 

(4 Jones V, Adamson (1875), 1 Ex. D. 60; see also Taylor v. Clay 
(1846), 9 Q. B. 713. 
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taken a certain course, his loss might have been only £50. 
It may be said, and in older cases was more commonly said, 
that he must mitigate his damages and so reduce them to 
^50. But in most cases it may equally be said, and in 
modern times probably would be said, that £50 was, and 
£100 was not, the true measure of his damages. The extra 
£50 “ loss ” has resulted, not from the breach of contract, 
but from his own action or abstention. 

So, where a charterer refuses to load, the older cases 
indicate, as the shipownei»’s measure of damages, the loss 
of profit on the charter (i.e. the freight to be earned less 
expense of earning it), against which the shipowner must 
give credit for wdiat profit he can earn by a substituted 
employment of the ship. And it was said that he must 
mitigate the damages by accepting such substituted employ- 
ment (a). It would be more accurate to say, and nowadays 
it is thought would be said, that his true measure of damages 
is the loss of profit he sustains by breach of the charterparty 
less the profit he can earn by using the ship elsewhere 
during the same period, just as a servant’s damages for 
wrongful dismissal are the wages he would have earned 
under the broken contract less what he can earn elsewhere 
by being set free. 

There are some further questions which arise as to 
'‘mitigation of damages,” when the true measure of 
damages is applied. These require a little analysis, I. A 
breach of contract arises (b) : (i.) when at the time due for 
performance by him one party fails to perform his part, and 
(ii.) when before the time for his performance one party 
announces that he is not going to perform and the other 
party accepts such announcement as a repudiation. In the 
latter case until such acceptance by the other party there is 


(а) Cf. Harries v. Edmonds (1845), 1 G. & K. 686; Bradford v. 
Williams (1872), L. E. 7 Bxch. 259. In Smith v. McGuire (1858), 3 
H. & N. 554, Martin, B., at p. 567, suggests a doubt whether the ship- 
owner is bound to find substituted employment for his ship, or to give 
credit for what he could earn on such substituted employment.^ This 
cannot be correct. Of course, the* shipowner need not employ his ship 
unless he likes, just as a servant wrongfully dismissed may take a 
holiday if he likes. But if the charterer refuse to load under a charter 
on wliich the shipowner would earn ^1,000, and, freight having arisen 
when he refuses, tl?e shipowner could Jfc once get a cargo for the same 
voyage on which he would earn ^1,200, clearly the shipowner’s damages 
are only nominal, just as wmuld be those of a wrongly dismissed servant 
suing for ^filOO as six months’ salary, if it be shewn that instead of 
taking a holiday he could have earned iJl20 in the same period. 

(б) In Sir William Anson’s phrase, there is a discharge of contract 
by breach,” 
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no breach, and, failing such acceptance, there will be no 
breach until at the due time for performance a breach 
arises under (i.). II. When there is a breach of contract 
by one party the damages of the other party are what ire 
loses by the non-performance upon the d/ie date of perform- 
ance, i.6,, in nearly all commercial cases nowadays, the 
difference between the contract price or rate and the market 
price or rate at the date when there should have been per- 
formance, But in the case of a breach before the due date 
of performance (by the acceptarfice of a repudiation under 
I. (ii.) above) there are two means of estimating this 
difference of prices or rates at the due date of performance, 
i.e, (i.) by ascertaining at the date of the breach what are 
the forward prices or rates of the market for the future date 
of performance, and (ii.) by waiting until the due date of 
performance and then ascertaining the spot market rates or 
prices. 

It is conceived that, in cases in which “ mitigation of 
damages ” has been discussed, there has not been drawm a 
sufficiently clear distinction between two quite different 
questions that arise on the foregoing considerations (c). 
And these are : First, when one party announces his 
intention to fail in future performance, is it in any case the 
duty of the other party to accept such repudiation and so 
create a breach, or has he an unfettered right, by refusing 
to accept, to postpone any breach until the due date for 
performance? Secondly^ when a breach has occurred before 
the due date for performance (by acceptance of a repudia- 
tion), is the party claiming damages bound, or entitled, to 
estimate them on the basis of the forward market rates or 
prices for the future date of performance that are ruling at 
the date of the breach, or is he bound, or entitled, to w’ait 
and estimate them on the basis of spot rates or prices at the 
due date for performance? If he sues immediately on the 
breach occurring he can, of course, on the latter alternative, 
calculate, if at all, only on a forecast. 

The answer to the first question is clear. *In no case is 
the other party bound to accept a repudiation made before 
the date of performance, and '"so create a breach; and in 
every case, by refusing such acceptance, he can postpone 
any breach until the tim^ due for perforpiance (d). The 


(c) In Michael v. Hart, (1902) 1 K. B. 482, Collins, M.E., discusses 
the first question at p. 490, and goes on to the second question at 
491. 


(d) Frost v. Knight (1872), L. E.. 7 Exch. Ill; Brown v. Muller 
(1872), L. B. 7 Exch. 319; Hudson v. Hill (1874), 43 L. J, C. B. 273; 
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threat to repudiate has no eSect on the contract until either 
it is accepted by the other party, or is acted on at the time 
for performance (e). It results that at any time before such 
acceptance the party who has so threatened may withdraw 
his repudiation an^ be in the same position as if he had 
never threatened at all (/). 

The answer to the second question is not so clear. In 
Broivn v. Muller (g) the damages were fixed at the dates for 
performance, and not at forward prices ruling at the date of 
the breach, and it was said that the claimant was not in any 
case bound to adopt the latter alternative. In Roper v, 
Johnson (Ji), the damages were again fixed on prices at the 
dates for performance, but it was said that, if that were the 
reasonable course to adopt, the claimant ought to “ mitigate 
the damages ” by ascertaining them on prices at the date of 
the breach. In Roth v. Tayssen (i) damages were claimed, 
as in the two previous cases, on prices at the date for per- 
formance. But it was held that the claimant, if he had 
acted reasonably, would have fixed them upon prices at the 
date of the breach, and that he could only claim them on 
the latter basis. Though the point did not arise, the prin- 
ciple of this last case was approved in Nickoll v. Ashton (k). 
The conclusion seems to be that the claimant must act 
reasonably and assess his damages (or “ mitigate ” his 
damages by assessing them) on whichever basis results in 
the smaller amount. Theoretically, of course, this involves 
him in the duty of forecast or prophecy at the date of the 
breach, and inasmuch as “ the market ” may be supposed 


Tredegar Co. v. Hawthorn (1902), 18 T. L. E. 716; Michael v. Hart, 
(1902) 1 K. B. 482. If or so far as it involves the contrary, Wilson v. 
Hicks (1857), 26 L. J. Exch. 242, is wrong. 

(e) Cf, Avery v. Bowden (1856), 6 E. & B. 953. 

(J) Braithwaite v. Foreign Hardwood Go. (1905), 2 K. B. 543, is not 
really inconsistent with this principle. It was found by Kennedy, J., 
that the plaintiff had accepted the defendant’s repudiation as a final 
repndiation. This essential fact is obscured by the plaintiff’s having 
subsequently tendered documents for later shipments, an unnecessary, 
and in some ways an inconsistent proceeding. Braithwaite' s case is 
one that is “ often misunderstood,” {per Greer, J., Taylor v. Oakes, 
(1922) 27 Com. Gas. at p. 268, and “ as reported is not easy to under-, 
stand ” {per Lord Sumner, British (C* Beningtons v. North Western 
Gachar Go., (1923) App. Cas. at p. 70. 

{g) (1872), L. 7 Exch. 319. ^ 

(h) (1873), L. E. 8 C. P. 167. 

(i) (1896), 1 Com. Cas. 240, 306. 

(k) (1900) 2 Q. B. 298. Query in that case whether the repudiation 
of the contract (if it had been one) was accepted, i.e., whether und^ 
the first question discussed above there was a breach, by acceptance 
of repudiafion, before the time for performance. 
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to have at least the same power of successful prophecy it 
would seem to be reasonable, in any case, to fix the amount 
of damages on forward prices at the date of the breach, h'or 
if prices by the date for performance have become mort^ 
favourable to the party who has broken^-the contract, that 
can only be because the forecast of “ the market at the 
date of the breach has been falsified. If, therefore, at the 
date of the breach arising upon an accepted repudiation, the 
claimant in fact buys (or sells) goods for delivery at the 
forward date of performance, it would appear that he can 
claim the amount of the damages thus fixed. Where, hov-- 
ever, a buyer did not in fact buy at the date of the breach, 
and prices at the date for performance had fallen below the 
contract price, he was not allowed to claim the damages he 
would have sustained if he had bought forward at the date 
of the breach (1). 

Another example of what may be called the duty to 

mitigate damages is seen in the principle that an owmer 
cannot claim damages for detention of his ship, if by taking 
a certain reasonable course he could have avoided such 
detention (m). So also in Weir v. Dobell (n), if the plaintilfs 
had not cancelled the head charterparty, and had had to 
load the ship at the market rate of 17s., the defendants 
would no doubt have been able to contend that the plaintiffs 
ought to have acted reasonably, and by such cancellation 
of the head charterparty have reduced the damages from 
11s. 6d. to 7s. 6d. a ton. 

Note 3. — '' The question upon a breach of contract is 
what is the condition in which the plaintiffs would be if the 
defendant had performed the contract. Generally speaking, 
where there are several -ways in which the contract might 
be performed, that mode is adopted which is the least 
profitable to the plaintiff and the least burthensome to the 
defendant ” (o). The commonest application of this is in 
a contract for the sale of goods of a maximum and minimum 
quantity at the seller*s option, and the seller fails to deliver 
anything: he pays damages on the minimum quantity (p). 
But the possibility indicated in the word “ might, 
italicized above, is the actual, n6t the theoretical, possibility. 
The difference between the two does not arise as regards a 
quantity of goods procurable in the market.^ But if a ship- 


(l) Melachrino v. Nicholl d Knight, (1920) 1 K. B. 693. 

(m) See note to Article 128, p. 341. 

^ (n) (1916) 1 K. B. 722, cited as Case 6 on p. 424. 

(o) Manle, J., Cockhurn v. Alexander (1848), 6 G. B. 791, at p. 814. 
ip) Cf. In re Tharnett d Kehr and YuilU, Ltd., (1921) 1 K. B. 919. 
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owner engages under a charter to provide one of Ms own 
ships to carry not less than 1,500, and not more than 2,000 
tons, and in fact the smallest ship he owns which he could 
use would carry 1,700 tons, he must pay damages on 1,700> 
not upon 1,500 toi^s (q). 


Article 160 . — Damages for Failure to carry safely^ or m 
Reashnable Time. 

Where goods are not delivered by the vessel contracting 
to carry them (r), the damages will, in the absence 
of special circumstances in the contract, be the market 
value [s) of the goods when they should have arrived, less 
the sums which the cargo-owner must have paid to get 
them, such as freight (t). Similarly if goods are 
delivered but in a damaged condition, the damages, in. 
the absence of special circumstances in the contract, will 
be the difference between the market value the goods 
would have had on arrival, if undamaged, and their 
value in the damaged condition. 

Under sect. 503 of the Merchant Shipping Act, 
1894 (-u), the shipowner (x), if the loss has happened 

iq) Blane, Wright d; Co. v. Thoresen, Lloyd’s List, 10 June, 1918. 
See also Thomas v. Clarke (1818), 2 Stark. 450. So in a contract to 
sell 10 to 15 cwt. of goods in cases, if commercially the goods were only 
obtainable in cases of 4 cwt. each, the damages on failure to deliver 
anything must be on 12 cwt., not on 10 cwt. 

(r) Cf. Smith v. Tregarthen (1887), 56 L. J. Q. B. 437. 

(s) Waere there is no market the damage must be ascertained other- 
wise so as reasonably to compute the loss sustained. See e.g. 
Montevideo Gas Co. v. Clan Line (1921), 37 T. L. B. 866, where 
shipowners carrying gas coal to a gas company delivered a different 
parcel of steam coal by mistake. 

(t) Rodocanachi v. Milhurn (1886), 18 Q. B. D. 67 ; Williams v. 
Agius, (1914) A. C. 510. Cf. Slater v. Hoyle, (1920) 2 K. B. 11. Bor 
a case where the consignee’s pri'^d facie measure of damages, market 
value of the goods not delivered, was reduced to a small sum by reason 
of his having been indemnified aliunde for most of those damages, see 
Montgomery v. Hutchins (1905), 94 L. T. 207. See also Weir V. 
Dohell, (1916) 1 K? B. 722, Case 6 on^. 424. 

(u) See infra, p. 472. 

(£c) A charterer who has contracted personally by a bill of lading for 
the carriage of goods (as e.g., in The Okehampton, (1913) P. 173), 
apparently will not, unless he is a charterer by demise, have the benef^ 
of either sects. 502 or 503 of the Merchant Shipping Act, 1894. See 
The Hopper, No. 66, (1908) A. C. 126. 
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witlioiit liis actual fault or privity, is uot liable in respect 
of tbe loss of or damage to goods in excess of an aggregate 
amount of £8 per ton of tlie ship’s tonnage (y), with 
interest thereon from the date of the claim arising (-s’) . 

As regards delay in delivery of goods, the ordinary 
measure of damages against a carrier by land is the 
difference between the market price at the time when the 
goods should have been delivered and at the time when 
they were delivered (a). In the case of an ocean voyage 
of uncertain duration this measure may not be applicable, 
if the parties cannot be taken to have contracted with 
any reasonable expectation as to the length of the transit 
or the state of the market. In such a case, therefore, 
the cargo-owner can only recover damages in the form 
of interest on their value during the delay (b); and the 
damages recoverable will not include damage by loss of 
market (c), or by a fail in the price of such goods (d), or 
by stoppage of business through their non-delivery (e), 


{y) Where liability for the loss is admitted the usual and convenient 
course is a limitation suit in the Admiralty Division. Where a ship- 
owner is sued for loss of goods, and disputes liability, but fears that the 
damages of the plaintiff and of similar claimants may exceed the 
statutory limitation, it is well for him to counterclaim in the alternative 
a declaration that, if liable, he is entitled to limit his liability under the 
section^ and ask for a stay of execution pending the prosecution of a 
limitation action in the Admiralty Court. 

(z) The Northumbria (1869), L. B. 3 A. & E. 6: Smith v. Kirby 
(1876), 1 Q. B, D. 131. ^ 

(а) Collard y. S. E. Railway Co. (1861), 7 H. & N. 79. 

(б) Of. British Columbia Co. Y. Nettleshi^ (1868), L. B. 3 C. P. 499. 
(c) Many bills of lading expressly provide that the ship shall not be 

liable for claims for delay, loss of market, or sea risks, if the goods are 
carried past their destination. The Eastern trade, however, has usually 
the clause : “ That such goods are when found to be sent back at ship’s 
nsk and expense, and subj^t to any proved claim for loss of market.” 
The stipulation that the shipowner shall not be liable for more than the 
invoice^ cost of the goods is very usu^ (see note at end of this article) . 
There is sometimes a clause, ” price in case of short delivery, to be the 
market price of the day at port of discharge, on the day of steamer’s 
reporting, less charges and brokerage.” There are usually clauses limit- 
ing the time within which claim^ will he recognisedf See ante, p. 337. 

(1S77), 2 P. D. 118. See also, for a case of tort, 
The Netting Hill (1884), 9 P. D, 106; and the principles laid down in 
the collision cases of The Argentino (1889), 14 App. Gas. 619 (loss of 
freight); The Blenheim (1886b 10 P. D. 167 (damage to cargo): The 
^Uity of Peking (1890), 16 App. C. 438 (damages for detention). 

(e) British Columbia Co. Y. Nettleship (1868^ L, B. 3 C. P. 499. 
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and will not be affected by tbe fact that the cargo-owner 
had sold the goods to arrive at a price higher (/) or 
lower (//) than the market price in fact on the presumed 
<Jate of arrival. 

This exception, \owever, to the ordinary rule as to a 
carrier’s liability does not necessarily apply to all sea 
voyage‘s. And therefore where the voyage is one whose 
duration can be more or less accurately predicted (A), and 
where it is part of the common knowledge of the con- 
tracting parties that the goods are wmnted for a particular 
market, or for a particular season, at which they will 
command a special price, or to fulfil a special sub-con- 
tract, damages for the loss of such market, season, or 
sub-contract may be recovered (i). 

As to interest on damages, see Note 2 on p. 420. 

Note . — A clause is not uncommonly inserted in bills of 
lading to the effect, “ Owners not to be liable in any case 
beyond the net invoice cost of the goods damaged or short 
delivered.” It has been held that such a clause means that 
profit only on the goods is to be excluded, and that there- 
fore the freight (if paid or payable) is to be added to the 
actual invoice price of the goods (k). 

Case 1. — Goods shipped on A.’s ship were lost through causes 
for which A, was liable. The shippers had paid part of the 
freight in advance, and without A.’s knowledge had sold the goods 
to arrive for £3 per ton. The market price on the day when 
the ship should have arrived was £3 65. per ton. Heldj that the 
shippers were entitled to recover £3 5s. per ton less what they 
must have paid to get the goods ; viz., the balance of the 
freight (g). 

Case 2. — F. shipped goods on A.’s ship, and afterwards, 
unknown to A., effected a sub-contract for resale of them. The 
goods were damaged by bad stowage, and in consequence F. was 
unable to fulfil the sub-contract. Held, that F. could not recover 
the profits lost under the sub-comtract as damages from A. (I). 


(J) The St. Cloud (1863), B. & L. 4. 

Ig) Rodocanachi Milburn (1886), l8 Q. B. T>, ’67; Williams v. 
Agtus, (1914) A. C. 510; cf. Slater v. Hoyle, (1920) 2 K. B. 11. 

\li) See per Collins, M.R., Dunn V. Currie, (1902) 2 F. B, 614, at 
p. 623; Sargant v. East Asiatic Go. (1915), 21 Com. Gas. 344. 

(i) The Parana (1877), 2 P. B. 118- 

(k) Nelson v. Nelson, (1906) 2 K. B. 804. 

(l) The St. Cloud (1863), B. & L. 4. 
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Case 3. — ^A.’s master E. signed bills of lading for 400 bales of 
cotton at Wilmington, shipped on board the Garhis Bay for 
Liverpool.^’ The ship could only take 165 bales, and E. ordered 
the remaining 235 bales to be shipped on board the Wylo, also 
for L, The Garhis Bay arrived on October 26, the fp'ylo on 
October 29 ; between these dates the prices of cotton fell. The 
shippers sued E, under the Bills of Ladihg Act for damages for 
the non-delivery by the Garhis Bay. Held, that on such non- 
deli vei'y, the shippers were entitled to the market value of the 
goods on October 26 as damages; that they might receive the 
goods ex Wylo on October 29, in partr satisfaction of such damages ; 
but were still entitled to recover the difference in price bet’ween 
October 26 and 29 as damages (m). 

Gase 4. — F. shipped hemp on A.’s ship; owing to defective 
engines, the ship was 127 days on the voyage, 65 days being an 
average voyage. During the delay the price of hemp fell ; and 
the consignee claimed his loss as damages from A. Held, he 
could not recover it (n). 

Case 5. — F. ships cattle from the States for the Christmas 
Smithfield market, such shipment and the usual fall of the price 
of dead meat after Christmas being well known in the cattle 
trade. Owing to the ship^s unseaworthiness, the cattle miss the 
Christmas market. Submitted, that the shipper can recover the 
loss by the fall in price (o). 

Case 6. — F. shipped on A.’s ship several cases containing 
machinery for a sawmill at Z., and described as “merchandise.” 
A. knew the general nature of the shipment. On arriving at Z. 
one of the cases was missing, and the sawmill could not be erected 
till it had been replaced. Held, that F. was entitled to the cost 
of replacing the missing machinery at Z., and to 5 per cent, 
interest on such cost, for the delay, but not to damages for the 
estimated profits of the mill during the delay (p). 

Case 7. — F. shipped goods in the United States for transit to 
South Africa at the outbreak of the war between Great Britain 
and the Transvaal. It was known that the goods were shipped 
for the British troops, and would sell at a higher price if delivered 
in due course than later. The goods were delayed by the fault of 
the shipowner. Held, that F. could recover fall in market as 
damages for delay (q). 


(m) Smith v, Tregarthen (1887), 66 L. I. Q. B. 487. The claim was 
for non-delivery, not for delayed de]^ivery (cf, a similar claim for non- 
delivery in Sargant v. Bast Asiatic Go, (1916), 21 Com. Cas. 344). If 
the Garhis Bay, with all the bales on board, had been unjustifiably 
delayed from Oct. 26 to Oct. 29, the shippers could not have recovered 
for the fall in the market. Se# The Parana (1877i", 2 F. D, 118. 

(n) The Parana (1877), 2 P. D. 118. 

(o) On authority of Hellish, D.J., in The Parana, supra, at p. 121, 
but a similar point was actually so decided by the Court of Appeal in 

^an unreported case in 1881. 

(p) British Columbia Go. v. Nettleship (1868), L. B, 3 C. P. 499. 

(g) Dunn v, Currie, (1902) 2 K. B. 614. 
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Article 161. — Dead Freight. 

Dead freight is the name given to damages 
claimed for breach of contract by a charterparty to 
furnish a. full car^o^to a ship (?*). 

For such damages no lien on goods actually carried in 
the ship exists at Common Law (^) ; but such a lien may 
be given by usage, or express contract of the parties (r). 

Case 1. — A vessel was chartered to carry a full cargo of bones at 
so much per ton, the shipowner to have a lien on the cargo for 

freight, dead freight, and demurrage.’^ Only 386 tons were 
shipped; 210 tons more could have been shipped. The master 
claimed a lien on the cargo shipped for damages for failure to 
ship the 210 tons. Held^ that the charter gave him such a 
lien (r). 

Case 2. — A ship was chartered to load a full cargo at named 
freights, “ but if the ship should not be fully laden, C. to pay not 
only for the goods which should be on board, but also for so much 
in addition as the ship could have carried. And, in case no goods 
were shipped, then C. should at the end of the voyage pay full 
freight for the vessel to A. as if she had been fully loaded.*’ A 
full cargo was not shipped, and the master claimed a lien on the 
goods carried for “ dead freight ” due for goods not carried. 
Held, that no such lien existed at Common Law (t). 

Note, — It was for a long time doubtful whether the term 
‘‘ dead freight/' in a clause in a charterparty giving a lien 
for dead freight, must not be confined to liquidated 
damages, i.e., damages for failure to furnish a full cargo 
ascertained, or at any rate ascertainable, from the charter 
itself. The cases of Pearson v. Goschen (1864) (u) and 
Gray v. Carr (1871) (x) supported this view. Against it 
was the Scotch case of McLean v. Fleming (1871) (r) 
decided by the House of Lords, but this was distinguished 
by the judges who decided Gray v. Carr (x). Incidentally 
they pointed out the inconvenience of a lien existing for an 
unascertained or unascertainable amount [y), an incon- 


(r) McLean v. Fleming (1871), L. E. 2 H. L. (Sc.) 128. 

(s) Phillips V. Eodie (1812), 15 East, 547 ; Birley v. Gladstone (1814), 
3 M. & S. 205. 

(t) Phillips V. Bodie, vide supra. 

{u) 17 G. B. N. S. 352. 

ix) L. E. 6 Q. B. 522. 

(y) Of. Clink v. Radford, (1891) 1 Q. B. 625, per Lord Esher, at 
p. 629, Bowen, L.J., at p. 631, Ery, L.J-, at p. 633. Cleasby, B,, 
however, makes the just observation that a lien for general average 
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venience which is as obvious from the commercial as from 
the legal point of view. 

The question has become one of academic interest 
only : for it must be taken that Pearson v. Goschen (a) 
and Gray v. Can* (5) are upon this ^oint overruled by 
MoLean v. Fleming (c), in view ofc the decision of the 
House of Lords in Kish v. Taylor (d), upholding the decision 
of Walton, J., to the same eiSect (e). 


Article 162 . — Damages for not signing or presenting 
Bills of Lading, etc, (/). 

A clause requiring the captain to sign bills of lading 
within a certain time or pay a specified sum per day as 
liquidated damages for delay, or until the ship is totally 
lost or the cargo delivered, imposes a penalty, and the 
damages specified cannot be recovered, but only the 
actual damage sustained, which must be proved {g). 
Where it is the duty of the charterer to present hills of 
lading for signature, he must do so within a reasonable 
time from completion of the loading (/i), even if that is 
completed before the lay-days expire {i). If the ship is 
detained in port by his delay in doing so the shipowner 
can recover his actual loss as damages for detention, and 


contribution is equally in respect of an amount that cannot be known 
until an adjustment has been prepared, and yet that lien has always 
been recognised, and does not in fact create inconvenience in its 
exercise : Gray v. Carr (1871), L. K. 6 Q. B. at p. 630. 

(z) It was discussed more elaborately in a note to this Article 161 in 
the first six editions of this work. 

(a) 17 C. B. N. S. Sm, 

(h) L. B. 6 Q. B. 622. 

(c) McLean v. Fleming (1871), L. B. 2 H. L, (Sc.) 128. 

(d) (1912) A. C. 604; see the argument at p. 612 and judgment at 
p. 614. 

(e) (1910) 2 K. B. 309. See also •Bray, J., in Bed “ B.” S.S, Go. v. 
Allatini (1909), 14 Com. Gas. 82, at p- 92. 

(/) As to a charterer's liability for damages for detention of the ship 
at a port of call for o-rders by Irs not giving orders-rpromptly, see pp. 124 
and 376, supra. As to his liability for damages for detention of the ship 
from his shipping dangerous cargo, see pp. 117, 118, supra, 

(g) Jones v. Hough (1880), o Ex. D. 116; Rayner V. Bederiaktie- 
^ holaget Condor, (1896) 2 Q. B. 289 ; The Princess (1894), 70 L. T. 388. 

(h) Oriental S.S, Go, v. Tylor, (1893) 2 Q. B. 618. 

(i) NoUsement Co. v. Bunge, (1917) 1 K. B. 160. 



Art. 162] 


DAMAGES, 


435 


his claim is not limited to either (i.) the demurrage rate 
fixed by the charter, or (ii.) an abatement from dispatch 
money payable to the charterer (i), 

* Where advance freight is made payable on signing 
bills of lading, and the shipper wrongfully delays to 
present bills for signature till after the ship is lost, the 
amount of the advance freight may be recovered as 
damages for failure to pr^esent bills of lading (h). 
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SECTION XIII. 

Jttkisdiction. 

The following Englisli tribunals bave jurisdiction to 
decide disputes arising on cbarterparties or bills of 
lading : — 

I. Tbe High. Court of Justice; either in 
(a.) Tbe Eing’s Bencb Divisiob, or 

(b.) Tbe Probate, Divorce, and Admiralty Division : 

Admiralty Jurisdiction (a), 

II. Tbe County Courts. 

(a.) Under tbeir Admiralty Jurisdiction; 

(b.) Under tbeir Common Law Jurisdiction. 

I. The High Couht oe Justice. 

With tbe limitations mentioned below, tbe King’s 
Bencb Division bas jurisdiction to decide all disputes 
arising on cbarterparties and bills of lading. 

Tbe Court of Admiralty bad, before 1873, no original 
jurisdiction over claims arising on cbarterparties and 
bills of lading (6), other than that arising under tbe Act 
of 1861 (c?). Tbe Judicature Act of 1873 (d) gave to 
every judge of tbe High Court any jurisdiction which 
might have been exercised by any single judge of tbe 
Courts whose jurisdiction was transferred to tbe High 
Court. Tbe two judges of tbe Admiralty Division have 


(a) Up to about 1650 all questions about contracts of affreightment 
were commonly decided in the Court of Admiral^. From about that 
time the actmty of that .Courf began to decline, and such oases began 
to be brought in the common law Courts. Perhaps the first reported 
case in the latter is Evans v. Marlett (1697), 1 Ld. Eaym. 271. 

(b) Cf. The Cargo ea; Argos (1872), li. E. 5 P. 0. at p, 146. 

(c) 24 Yict. c. 10, s. 6. This is now repealed by sect. 21 and replaced 
by sect. 6 of the Administration of Justice Act, 1920. 

.qfi k 37 Yict. c, 66, s. 39. 
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therefore, now, besides their jurisdiction under sect. 5 
of the Administration of Justice Act, 1920, which takes 
the place of the repealed sect. 6 of the Act of 1861, the 
same jurisdiction to deal with disputes arising on charter- 
parties and bills of iading as is possessed by any judge of 
the King’s Bench Division. 

The limits of the jurisdiction of the High Court 
arise : — 

(I.) When the defendant is out of the jurisdiction; or 

(II.) When the amount in dispute and recovered is 
less than £100. 

(I.) When the defendant is out of the jurisdiction [i.e. 
out of England and Wales), leave to serve a writ upon 
him out of the jurisdiction, thus subjecting him to the 
jurisdiction of the English Courts, can be obtained : — 

(1.) When the action, being against a defendant not 
domiciled or resident in Scotland, is in respect of a 
contract, or its breach, which is (i) made within the 
jurisdiction, or (ii) made by an agent trading or residing 
within, on behalf of a principal trading or residing with- 
out, the jurisdiction, or (iii) by its terms, or by implica- 
tion, to be governed by English law (e). 

(2.) When the action is founded on any breach within 
the jurisdiction of any contract wherever made, which, 
according to the terms thereof, ought to be performed 
within the jurisdiction, unless the defendant is domiciled 
or ordinarily resident in Scotland or Ireland (e). 

Thus where freight is to be paid in England, or the 
goods delivered in England, a case for service under this 
rule would arise, but the contract must expressly or by 
implication require performance within the jurisdiction. 
Thus, in Bell v. Antwerp Line (/), a charterparty under 
which the charterers agreed to indemnify the shipowner 
against lighterd^e which woulfi be incurred at Eio was 


(e) Order XI. r. 1, sub-s. E. See Comber v. Leijland^ (1898) A.. C 
624. 

if) (1891) 1 Q. B. 103 ; cf. The Eider, (1891) P. 119 ; Thompson \ . 
Palmer, (1893) 2 Q. B. 80. 
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held not to fall within thus rule. It follows from the 
same case that it is not enough that part of the contract 
as to which no breach is alleged is to be performed within 
the jurisdiction; the breach complained of must be of a 
part of a contract to be performed within the jurisdiction. 

(3.) When the action is founded on a tort committed 
within the jurisdiction (ff). 

(4.) When any person out ^of the jurisdiction is a 
necessary or proper party to an action properly brought 
against some other person duly served within the 
jurisdiction (g). 

Thus, in Massey v. Heynes (7^), where a foreigner dis- 
puted that he was bound by a charter made by an alleged 
agent of his in England, leave was given to serve him 
under this rule in an action against himself on the 
charter, or in the alternative against the agent for breach 
of warranty of authority. But in Flower v. Rose {i), a 
writ issued against a Scotch shipowner and a London 
broker to settle the amount of liability on a general 
average bond was not allowed to be served on the Scotch 
shipowner, on the ground that the broker was colourably 
joined and not a proper party to the action. 

Where a proposed defendant is out of the jurisdiction, 
another remedy is furnished by the Administration of 
Justice Act, 1920 (;), 

By sect. 5 of this Act the Admiralty Division of the 
High Court has jurisdiction on any claim — 

(i) arising out of an agreement relating to the use or 
hire of a ship, 

(ii) relating to the carriage of any goods in any ship, 

(iii) in tort in respect of goods carried in any ship, 
provided that at the institution of the proceedings no 
owner or part owner of the ship is domiciled in England 
or Wales. 


iff) Order XI., r. 1, sub-s. E.E. {J) Order XI. r. 1, sub-s. G. 
(h) (1888), 21 Q. B. D, 330. See also the same procedure in Bennetts 
McIlwraUh, (1896) 2 Q. B. 464. 

(j) 7 T. Jj. E. 280; cf. also Witted v. Galhraiihf (1893), 1 Q. B. 677. 
ij) 10 & 11 Geo. V. c. 81, sect. 6. 
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This jurisdiction may be exercised either in personam 
or in rem, 

(II.) The limitations on procedure in the High Court 
occasioned by the amount in dispute and recovered are as 
follows : — 

(1.) If the plaintiff brings in the High Court an action 
founded on contbact, and recovers less than J40, he 
shall have no costs, if tjhie action could have been com- 
menced in the County Court. If he recovers more than 
£40, but less than £100, he shall not be entitled to any 
more costs than he would have obtained on such a judg- 
ment in the County Court (k). 

(2.) If such an action is founded on tout, and the 
plaintiff recovers less than £10, he shall have no costs; 
if more than £10 but less than £50, he shall have only 
County Court costs (k). 

But in either case the High Court may certify for 
costs on the High Court scale, or on some special County 
Court scale (1). 

(3.) If, in the Admiralty Division, the plaintiff recovers 
less than £20 he will get no costs, and if he recovers less 
than £300 he^will only recover County Court costs, unless 
in either case the judge certifies that there was sufficient 
reason for bringing the case in the High Court (m). 

II. The County Courts have jurisdiction of the 
following kinds : — 

(I.) Common Law: — 

(a.) Original : 

(b.) Remitted. 

(a.) Original Jurisdiction . — Where the debt or damage 
claimed does not exceed £100 (n). This may be increased 
by an agreement by the p'^rties in writing (a). 


(fc) County Conns Act, 1919, sect. ^1. 

( l ) See proviso to section last cited. 

(m) Administration of Justice Act, 1920, s. 5 (1), Proviso (ii.). 

(n) County Courts Act, 1888, s. 56, as amended by County Courts 
Act, 1903, s. 3. 

(o) 1888 Act, s. 64. Tbis jurisdiction is not ousted by the concurrent 
jurisdiction of the Court in Admiralty to the extent of £300 : see Eeff. 
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(b.) Remitted,— K qUohb of contract or tort and 
counterclaims wbere the amount claimed or remaining 
in dispute does not exceed £100, commenced in tbe High 
Court, may be remitted to tbe County ^Court (p). 

(II.) Admiralty Junsdiction as tc? cbarterparties and 
bills of lading rests on tbe Acts of 1868 and 1869 (q), 
wbicb give County Courts having Admiralty Jurisdiction 
power to deal with tbe f ollowiijg causes : — 

“ Any claim for damage to cargo ... in wbicb tbe 
amount claimed does not exceed £300 (r). 

Any claim arising out of any agreement made in 
relation to tbe use or hire of any ship (s), or in relation 
to tbe carriage of goods in any -ship (t), and any claim 
in tort in respect of goods carried in any ship, provided 
tbe amount claimed does not exceed £300 (r). 

The County Courts have jurisdiction in cases of 
cbarterparties and bills of lading, though tbe Court of 
Admiralty bad no original jurisdiction in respect 
thereof (i-r). 

Cases brought on the Common Law side of the County 
Courts can be commenced : — 


V. Judge of Southend G. C, (1884), 13 Q. B. D. 142: Scovell v. Bevan 
(1887), 19 Q. B. D. 428. 

(p) County Courts Act, 1919, s. 1. 

(g) 31 & 32 Viet. c. 71, s. 3; 32 & 33 Viet, e, 51, s, 2. See infra, 
pp, 455, 456. 

(r) The County Court has also jurisdiction in excess of ^6300 upon a 
claim of this nature, “ when the parties agree by a memorandum signed 
by them or by their attorneys or agents ” that it shall. See 31 & 32 
Viet. c. 71, s. 3 (4), and 32 & 33 Viet, c, 51, s. 2 (2). 

(s) This does not cover bottomry bonds : The JSlpis (1872), L. E. 4 
A. & E. 1; or Cardiff colliery guarantees : The Zeus (1888), 13 P. D. 
188. It gave the County Court a wider jurisdiction as to cbarterparties 
than was enjoyed by the Admiralty Division of the High Court under 
the old Act of 1861 : The Montrosa, (1917) P. 1 ; but the jurisdiction of 
the High Court is now assimilated to that of the County Court bv the 
Act of 1920. 

(t) A broker to whom by the ttos of the charterpSrty commission on 
freight is payable by the shipowners cannot sue under this section : The 
JSluoDa Raffaelina (1871), L. E. 8 A. & E. 483, 

(x) Cargo ex Argos (1872), L. E. 5 P. C. 134; The Alina (1880), 5 
B. 227 (C. A.); Reg. v. Judge of City of London Court, (1892) 1 
q. B. 273 (C. A.); Pugsley v. Ropkins, (1892) 2 Q. B. 184 (C. A.). See 
also The Montrosa, (1917) P. 1. ^ « 
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(1.) In tlie Court wittin whose district the defendant 
I'esides or carries on business at the time of plaint (y). 

(2.) By leave, either in the Court within whose district 
tlie cause of action^ wholly or partly arose, or in the Court 
in whose district tho defendants or one of them, dwelt or 
carried on business within six months before the issue of 
the plaint (y), 

A remitted case on the^ Common Law side will be sent 
either to the Court in which it might have been com- 
menced as above, or to any Court which is most con- 
venient to the parties (z). 

Cases on the Admiralty side may be commenced in 
such Courts as are provided by County Court rules to 
that effect (a). 

The old limit of the right of appeal against decisions 
of the County Court in Admiralty to cases where more 
than <£50 is recovered is repealed hy s. 120 of the County 
Courts Act, 1888 (6). 


(y) Act of 1888, s. 74. 

(z) Sect. 1 of County Courts Act, 1919. 

(а) Sect. 18 of County Courts Act, 1919, which repeals sect. 21 of 
County Courts Admiralty Jurisdiction Act, 1868. 

(б) The Eden, (1892) P. 67 
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SECTION XIV 
The Commercial Court. 

The judges of tlie Queen’s Beficli Division of tlie Higt 
Court of Justice on May 24, 1894, passed a series of 
resolutions as to tlie conduct of the business of the Queen’s 
Bench Division, of which Resolution 14 was as follows : — 

That it is desirable that a list should be made of com- 
mercial causes to be tried at the Royal Courts of Justice by 
a Judge alone, or by Jurors summoned from the City, and 
that a Commercial Court should be constituted of judges to 
be named by the judges of the Queen’s Bench Division. 

To carry out this resolution, in February, .1895, rules 
made by the judges of the Queen’s Bench Division were 
published, and the late Mr. Justice (afterwards Lord 
J ustice) Mathew, who together with the late Lord Russell 
of Killowen, Lord Chief Justice of England, and Mr. 
Justice Collins (afterwards Lord Collins of Kensington, 
a Lord of Appeal), were the first judges nominated as 
judges of the Commercial Court by the judges of the 
Queen’s Bench Division, sat for the first time in the 
Commercial Court on March 1, 1895. 

The rules above referred to were as follows : — 


Commercial Causes. 

Notice. 

The judges of the Queen’s Bench Division desire to make, 
in accordance with the existing rules and orders, further 
provision for the dispatch lof commercial Imsiness as herein 
provided : — 

1. Commercial causes include causes arising out of the 
ordinary transactions of merchants and traders; amongst 
others, those relating to the construction of mercantile 
documents, export or import of merchandise, affreightment. 
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insurance, banking, and naercantile agency and mercantile 
usages. 

2. A separate list for sunfmonses in commercial causes 
will be kept at chambers. A separate list will also be kept 
for the entry of su§h causes for trial, but no cause shall be 
entered in such list»which has not been, dealt with by a 
judge charged with commercial business, upon applications 
by either party for that purpose, or upon summons for 
directions or otherwise. 

3. With respect to tow^ commercial causes, it is con- 
sidered desirable, with a view to dispatch and the saving of 
expense, that all applications shall be made direct to the 
judge charged with commercial business, and with respect 
to country commercial causes application^ may, by consent 
of the parties, be made to him in like manner. 

4. As to commercial causes already entered for trial, 
application may be made to such judge by either party to 
enter the same in the commercial cause list. 

5. Applications in commercial causes under Order XIY. 
shall be made as heretofore, but where leave to defend has 
been given such causes may be dealt with like other 
commercial causes. 

6. Application may be made to such judge under the 
provisions of the Judicature Act, 1894, and the rules there- 
under, or by consent, to dispense with the technical rules of 
evidence, for the avoidance of expense and delay which 
might arise from commissions to take evidence and other- 
wise. 

7. Application may also be made to such judge, after wwit 
or originating summons, for his judgment on any point of 
law. 

8. Such judge may at any time after appearance, and 
without pleadings, make such order as he thinks fit for the 
speedy determination, in accordance with existing rules, 
of the questions really in controversy between the parties. 

9. Parties may, if they so desire, agree that the judgment 

or decision of such judge in any case or matter shall be 
final. ^ 

10. Application may be made to such judge in urgent 
cases to fix an early day for. the hearing of any cause or 
matter. 

11. Summonses may be entered in the list of commercial 
summonses on and after Wednesday, the 20th day of 
February next ; these will be heard by Mr. Justice Mathew, 
who, on Friday, the 1st day of March next, will sit, an® 
thenceforward will, until further notice, and as far as is 
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practicable, continue to sit {de die in diem) for the dispatch 
of commercial business. Where necessary, other judges of 
the Queen’s Bench Division Vill assist in the disposal of 
commercial business. 

12. Country commercial causes will tried, as is usual, 
at the assizes. 

By order. 

Oeder dated 25th June, 1896. 

Commercial Causes. 

Great inconvenience has been caused in the arrangement 
of the Commercial List of cases, through parties who have 
had days fixed for trial not apprising the Court of the settle- 
ment or withdrawal of such cases. The result has been that 
other parties who would have been able to try their cases 
on those days have been unable to secure them, and days 
are thereby frequently wasted so far as the Commercial 
List is concerned. 

The parties are required, therefore, in cases for which 
days have already been fixed, to give, where time will admit 
of it, notice to the clerk to the judge having charge of the 
Commercial List, seven days before the day fixed for the 
trial, that they will be prepared to try on such day ; 
otherwise such cases will be struck out of the list. 

Where time will not admit of seven days’ notice, the 
earliest practicable notice must be given. As to cases in 
which days for trial shall hereafter be fixed, a like notice 
must be given (unless otherwise specially ordered), and on 
failure to give the required notice in any case, such case 
will be struck out of the list. 

The procedure of the Commercial Court thus estab- 
lished does not depend on any hard and fast rules, but, 
while varying slightly according to the views of the par- 
ticular judge taking the list at any time, runs on fairly 
well-defined lines, the object of the Court being to get 
the real question in dispute*^ tried as soon as possible, 
with as few technicalities as to parties or evidence, and 
as few preliminary proceedings as possible. The first 
step is to apply for transfer of the case to the Commercial 
List. This application is usually made as the first head 
tf claim in a summons, a form of which will be found 
below, asking for directions as to all interlocutory pro- 
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ceedings up to’tke trial of tke action. All summonses in 
tke Commercial Court are heard by the jixdge, questions 
of taxation only being refeA'ed to one particular master- 
* The application for transfer may be made ex parte (a) ^ 
but the other pSrJjy can subsequentlj" set aside the 
transfer, if the case is not a commercial one. The 
application is, howeyer, only made ex parte if it is 
desired to make an urgent application immediately on 
issue of the writ, when the ex parte application can he 
made for transfer and for an interim injunction, or other 
urgent order. An appeal lies from an order to 
transfer (b). In cases where it is desired to serwe a writ 
out of the jurisdiction in a commercial case, the practice 
is to issue an ordinary writ, apijly for its transfer to the 
Commercial Court, and for leave to serve a concurrent 
writ or notice of writ, as the case may be, out of the 
jurisdiction. Any subsequent application hy the defen- 
dant must then be made to the judge taking the 
Commercial List. 

Tor a cause to be entered in the list it must he a ^^com- 
mercial cause. A definition of such a cause is attempted 
in rule 1 ; but the definition does not throw much ligtt 
on the matter. The definition really depends on the 
views of the particiilar judge taking the list at the time. 
If the parties consent to the transfer, the judge does not 
closely scrutinise whether the case comes within any 
particular definition. In cases where the transfer is 
opposed, it becomes necessary to decide whether the 
cause is commercial. Speaking generally, cases relating 
to policies of insurance, charterparties and bills of lading, 
and banking, are always transferred. Cases relating to 
the Stock Exchange are transferred if they appear to 
involve substantial questions as to the rules and usages 
of the Stock Exchange, but not if they are mere debt- 


(a) Barrie v. Permian Corporation, (1896) 1 Q. B. 208 (C. A.). 

(b) Sea Insurance Co. v. Carr, (1901) 1 IK. B. 7. The C. A. will not 
interfere with the discretion of the Judge in tiie Commercial Court who 
has refused to transfer a case to- that list. Hudson's Bay Go, v. Byr^ 
(1920), 2 lil. Jj. Bep. 192. 
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oollecting actions and claims for differences. Cases 
relating to bills of exchange stand on somewhat the same 
footing; any case inwolwin^ a real question under the 
law merchant is transferred, but mere debt-collecting 
actions on accommodation bills are i^of. Many company 
cases are transferred, especially those iiiYolving the con- 
struction of agreements for promotion, reconstrnction, 
and similar matters; some, bnt not many cases of mis- 
representations in prospectnse/ have been dealt, with. 
Cases relating to the sale of goods, especially for ship- 
ment or import, are always taken, nnless they appear to 
be mere debt-collecting actions, involving no point of 
commercial law or usage. Cases relating to the 
above matters may be transferred from the Chancery 
Division (o). 

The power of the High Conrt (0. XXVI., rule 5) to 
give a judgment in the form of a declaration of right 
may sometimes be nsefnlly invoked. A question whether 
the parties were bound by a contract, which if binding 
would continue in force for over a year, has been the 
subject of such a form of decision (d). 

When a case is transferred, at the same time directions 
for its trial are usually given on the summons, a form of 
which is printed at the end of this chapter. 

Points of Claim and Defence , — These are substituted 
for the Statement of Claim and Defence in the High 
Court Rules. They are intended to be shorter and less 
technical than pleadings, and to tell the opponent and 
the Court what the points to be raised are; they should, 
however, include particulars where particulars are 
necessary. 

At first the practice of the Court was to make the 

r 

(c) Baerlein v. Chartered Banh^ (1895) 2 Cli. 488. 

(d) SodSU Maritime v. Ventts Co. (1904), 9 Com. Cas. 289. See, 
liowever, Glasgow Namgation ComY. Iron Ore Co.., (BIO) App. Cas. 293, 
in ■which the House of Lords declined to answer a hypothetical conun- 
drum. And see Guaranty Co. v. Hannay, (1915) 2 X. B. 536 ; Stephen- 
son Y. Grant (1917), 33 T. L. E. 174. An agreement to -try a pre- 
liminary point ought to be embodied in an Order specifying the point to 
1:^ tried. Per Lord Sumner, Atlantic Co. v. Dreyfus, (1922) 2 A. C. at 
p, 259. 
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delivery of points of claim and defence simultaneous. 
Now seven days is usually allowed for points of claim, 
and seven days following tlieir delivery for points of 
defence, but these times are sometimes shortened. 

Interrogatories are rarely allowed, and then only few 
and short ones. Their chief justification is to avoid a 
commission, for which object the Commercial Judge will 
permit a great deal. The information asked for by 
interrogatories is frequently ordered to be given by way 
of particulars. 

Lists of Doc'nments , — These take the place of the old 
affidavits of documents; they are not sworn to, and the 
£b fee is not required. The judges expect solicitors and 
counsel practising before them to see that the lists of 
documents, though not on oath, are complete, and any 
case of non-disclosure of a material document seriously 
prejudices the case of the party failing to disclose it. 

Mode of Trial . — It is not uncommon to order pre- 
liminary questions of law or construction, which if 
decided one way may put an end to the litigation, to be 
tried at once (c). The Court of Appeal has, however, 
intimated that where such an order is made, the trial of 
the main question must be postponed till the appeal, if 
any, is disposed of (/). 

Most of the cases tried in the Commercial Court are 
tried without a jury ; but if a jury is desired it is usually 
granted in a suitable case (y) ; a condition has sometimes 
been imposed that if the jury disagree, the matter shall 
be decided by the judge. 


(e) The abortive result, after arrival in the House of Lords, of aa 
attempt to adopt this course in Norfolk, c&c. Co. v. Virginia Carolina 
Co, (1913) A. G. 52, may well cause hesitation in the future. See also 
Western S,8. Co, v. Amaral, (1914) 3 K. B. 55. 

(/) The Maori King, (1895) 2 Q. B. at p. 656. Such appeals are put 
by the C. A. in the final list of appeals, though interlocutory notice 
may have to be givfn. ^ 

(g) Jury cases in the Commercial Court are now tried by City of 
London Juries. And per contra where trial of a case by a City of 
London Jury has been ordered in H. E. chambers there should be a 
formal application for transfer to the Commercial List and subsequent 
interlocutory applications be made to the judge in charge of that list # 
Barnes v. Lawson (1911), 16 Com, Cae. 74. 
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Emdence . — The only powers of the Courx in the absence 
oficonsent are not pecnliar to it, hut are derived from 
Order XXX., rule 7, of tlcUb rnles of the High Court, 
viz.: — On the hearing of the summons’^ (for direc- 
tions) the Court or a judge may ordCr that evidence of 
any particular fact to he specified in the order shall he 
given hy statement on oath of information and belief, or 
by production of documents or entries in hooks, or hy 
copies of documents or entries, •or otherwise as the Court 
or judge may direct ’’ : and from that part of 
Order XXXYII., rule 1, which directs that a judge 
may at any time, for sufficient reason, order that any 
particular fact or facts may be proved hy affidavit, or 
that the affidavit of any witness may he read at the 
hearing or trial, on such conditions as the Court or judge 
may think reasonable.’^ These rules, of course, apply to 
all divisions of the High Court, but are not habitually 
acted upon except in the Commercial Court. In practice 
logs, protests, and average statements, are constantly used 
as evidence of the facts stated therein : the evidence of 
foreign witnesses is received by sworn declarations or 
affidavit, usually communicated to the other side before 
an order is made for their admission as evidence, and 
commissions are very rarely granted, except on terms 
that their costs are reserved to the judge at the trial, and 
with the prospect of the party whose objection has 
rendered them necessary having to pay the costs thereof 
in any event. 

Time of Trial . — The judge sometimes fixes a day for 
the trial on the hearing of the summons to transfer. In 
this case the practical inconvenience arises that the case 
cannot be entered for trial ip. the Associate’s List until 
the pleadings, or the points corresponding thereto, are 
closed, and a fee paid. The Judge’s List and the 
Associate’s List are therefore widely dissimilar. Where 
cases stand 1, 2, 3 for May 1, in the Judge’s List, the 
Associate’s List may show only 3 entered, which will 
uake precedence of 1 and 2 accordingly. The remedy 
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appears to be ^ treat tbe Judge’s List as tlie Associate’s 
List, to require tbe fee to be paid wbea tke order fixing 
tlie day is drawn np', to allow subsequent deposit of 
pleadings witli tke Associate, and to mate it tie duty of 
tke solicitors in tke cause to communicate settlement of 
case fortkwitk to tlie Court, allowing a suitable fee on. 
taxatiqn. 

Tke judges who, up to the end of the year 1922, iaye 
sat in the Commercial »Court, are as follows : — Lord 
Eussell of Killowen, L.C.J. ; Mathew, J. ; Collins, J.; 
Xennedy, J. ; Bigham, J.; Walton, J.; Channell, J. ; 
Bray, J. ; Bickford, J. ; Hamilton, J.; Scrutton, J.; 
Bailhache, J. ,* Rowlatt, J. ; Atkin, J.; Saiikey, J. ; 
Eoche, J. ; McCardie, J. ; Greer, J. ; and (for a short 
time, though not on tke rota (li) ) Bruce, J., and 
Phillimore, J. Tke proceedings of the Court are generally 
quicker than those of the ordinary lists of the King’s 
Bench Division, actions being sometimes disposed of in 
less than a montk from writ issued, and, it is believed, 
are considerably cheaper, and more satisfactory to 
commercial men. 


Borm or Commercial Summons. 

Let all parties attend (formal parts) on the hearing of an 
application ; — 

That the action be transferred to the Commercial List. 

That points of claim be delivered by the plaintiffs in 

days. 

That points of defence be delivered by the defendants in 
days afterwards. 

That lists of documents be exchanged between the parties 
in (Jays (i). 

That the action be tried with [or without] a jury on . 

That the costs of this application be costs in the cause. 


(h) The rota of jxi^ges to sit in the ^onrt existed in its earlier days- 
It seems now to have disappeared, and all the judges of the K. B. D. 
are available. 

(i) The order in this form means what it says, i.e., in days from 

the date of the order, and not after delivery of the Points of Defence. 

Sometimes the order is expressly made in the form “ in days afteiP 

delivery of points of defence.’* 
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In the first five editions of this work there were printed 
certain typical forms of charterparties and bills of lading, 
although it was not thought necessary or desirable to print a 
large and indiscriminate collection. 

Owing to the increase in the number of problems con- 
sidered and cases decided by the Courts, this work has 
grown in bulk with each edition (a). Since the fifth edition, 
in order to prevent that bulk becoming unwieldy, it has 
been thought desirable to omit the forms previously printed 
in this appendix. 

The forms of bills of lading in use by regular lines, and 
also forms of well-recognised charterparties, can be procured 
.at the stationers' shops in the City or in other shipping 
localities, especially in the neighbourhood of such places as 
the Baltic (b). 

The earliest bill of lading of which a copy survives 
appears to be one dated 1538. It reads as follows: — 

This bylle Indented made the xxij^i daye of October 
in the xxx^^ yere of our Sovereigne lord Kyng Henryz 
the viii*^ Wytnessith 'that I Bobert Man servaunt to 
Syr Oswald Wylstrop Kyght hath delyvered to John 
Halmdry merchaunt of the New^e Castell and layd in his 
shyp called the Thomas of the Newe Castell xxvj^^ 
weye salt of the measure of Blythe to carye to London 
to Dyee Key as shortly as wynde and wether wyll 


(a) The first edition published in 1886 contained 325 pages and refer- 
ences to about 1000 cases. The*present edition contains references to 
about 1940 cases. 

(h) This has existed for some time. “ Bills of lading are commonly 
to be had in print fn all places and se-peral languages.” (Malynes, Lex 
Mercatoria (3rd. ed. 1686), p. 97.) An advertisement in that work, 
A Catalogue of Books, etc. Sold by Eobert Horne at the South 
Entrance of the Eoyal Exchange, London,” includes ” Bills of Lading 
in French, Dutch, Spanish, Italian and English.'^ The vast majoriW 
of charterparties and bills of lading throughout the world are now 
expressed in English. 



452 


APPENDIX 1. 


sarve after daye above-named and ther Ijo delyver the 
sayd salt to my master his assigney or lawful attorney 
Also the sayd John Halmdi^y shalbe dyscharged and his 
shyp of the sayd salt after that he come to London to 
Dyce Key within vj lawfull workyng dayes and the/ 
to be payde his fraight and condycCn for caryeing of 
the sayd salt whiche is vj^ viij^ the weye for xxvj^^ wey 
takyng yn at the salt pannes of Blythe the daye, above 
named Also the master of the shyp called Thomas 
Gybson shall have a payre o|. hosse clothe to doo hys 
dylygence and hast the sayd voyage towards London 
And in W 3 rfcnesse of truth and these premysses above- 
named to be fferme and stable We the seyd John 
Halmdry and Eobert Manne hath wrytten our names 
with our owne handes the daye above named before 
Myghell Bynkes of Yorke and other mor. 

(Selden Society, Select Pleas in the Court of 
Admiralty, Yol. I., p. 61.) 
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In th^ first eight editions of this work there was printed in 
this Appendix an account of the customs, and methods of 
loading and discharging, -in the ports of London, Liverpool, 
Bristol, Glasgow and Hull. Owing to the disturbing effects 
of the War conditions in all ports have been so affected, and 
are likely to be so subject to variation, that any attempt to 
give such an account must at present be lacking in precision, 
and in value. For this reason, and also from a desire to 
check the increasing bulk of the volume, it has been decided 
to omit the contents of this Appendix in the present edition. 
It may, however, be useful to give the following references 
to the principal cases in v^hich the customs of these ports 
have been discussed. 

London. 

Petro'cochino v. Bott (1874), L. K. 9 C. P. 855. 

The Clan Macdonald (1883), 8 P. D. 178. 

Aste V. Stwnore (1884), 1 C. & E. 319. 

Mametti v. Smith (1884), 49 L. T. 580. 

Pollitzer v. S.8. Cascapeclia (1886), 2 T. L. B. 413.' 

Major and Field v. Grant (1902), 7 Com. Gas. 231. 

Grange v. Taylor (1904), 9 Com. Gas. 223. 

Glasgow Navigation Co. v. Howard (1910), 15 Com. 

Cas. 88. 

Liverpool. 

The Emilien Marie (1875), 44 L. J, Adm. 9. 

Liebigi's Meat Co. v. Mersey Docks, (1918) 2 K. B. 

381. 

Bristol. 

Sea S.8. Co. v. Price Walker (1903), 8 Com. Oas. 

292 (Sharpness). 

Bopner S Go. v. Bt 4 >ate Hose good (1905), 10 Com. 

Cas. 73 (Bristol). 

See also Robert Dollar Co. v. Blood Holman & Co. 

(1920), 4 LI. L. ]!tep. 343 (Sharpness). 

Hull. 

Aktieselskabet Hekla v. Bryson (1906), 14 Com, Cas. 

1, overruled by Van Liewen v. Hollis (1920h 

A. C. 239. 

P. & 0. Go. V. Leetham (1915), 32 T. L. B. 130. 
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The principal Statutes affecting the Contract of Affreightment. 

18 & 19 Viet. c. Ill (1855).— Bills of Lading Act. 

Whereas, by tbe custom of mercliaiits, a bill of lading of goods 
being transferable by endorsement, the property in the goods may 
thereby pass to the endorsee, but nevertheless all rights in respect 
of the contract contained in the bill of lading continue in the 
original shipper or owner; and it is expedient that such rights 
should pass with the property : And whereas it frequently happens 
that the goods in respect of which bills of lading purport to be 
signed have not been laden on board, and it is proper that such 
bills of lading in the hands of a bond fide holder for value should 
not be questioned by the master or other person signing the 
same on the ground of the goods not having been laden as 
aforesaid : — 

1. Every consignee of goods named in a bill of lading (a), and 
every endorsee of a bill of lading to whom the property in the 
goods therein mentioned shall pass upon or by reason of such 
consignment or endorsement, shall have transferred to and vested 
in him all rights of suit, and be subject to the same liabilities in 
respect of such goods as if the contract contained in the bill of 
lading had been made with himself (6). 

2. Nothing herein contained shall prejudice or affect any right 
of stoppage in transitu, or any right to claim freight against the 
original shipper or owner, or any liability of the consignee or 
endorsee, by reason or in consequence of his being such consignee 
or endorsee, or of his receipt of the goods by reason or in conse- 
quence of such consignment or endorsement. 

3. Every bill of lading (a) in the hands of a consignee or 
endorsee for valuable consideration, representing goods to have 
been shipped on board a vessel, shall be conclusive evidence of 
such shipment as against the mastgr or other persons signing the 


(a) There is no definition of a “bill of lading “ in this Act. A bill 

of lading beginning “ Beceived for shipment by the ” instead of 

“ Shipped on the ” was held to be a bill of lading within sect. 6 

of the Admiralty Jurisdiction Act, 1861. The Marlborough mil, (1921) 
1 A. C. 444. There seems little doubt that it is a “ bill of lading ” 
vfithin the meaning of this Act, but see McCardie, J., in Diamond Co. 
V. Bourgeois, (1921) 3 E. B. 443. 

(b) See Articles 56-59, 75, ante. 
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samej notwithstanding that such goods or some part thereof 
may not have been so shipped (c), unless such holder of the bill of 
lading shall have had actual notice at the time of receiving the 
same that the goods had not been in fact laden on board: 
I^rovided, that the master, or other person so signing, may 
exonerate himself in^espect of such misrepresentation by showing 
that it was caused wifibout any default on his part, and wholly 
by the fraud of the shipper, or of the holder, or some person 
under Vhom the holder claims (d). 


31 & 32 Viet. c. 71 (1868). — Cohnty Coukts Admibalty Jubis- 
DICTION Act. 

3 . Any County Court having Admiralty jurisdiction (e) shall 
have jurisdiction (/), and all powers and authorities relating 
thereto, to try and determine subject and according to the pro- 
visions of this Act the following causes . . . 

(3.) As to any claim (g) for damage to cargo . . - any cause in 
which the amount claimed does not exceed £500 (h). 


32 & 33 Viet. c. 51 (1869). — County Couhts Admiralty 
J uBisDiCTiON Amendment Act. 

2. Any County Court appointed or to be appointed to have 
Admiralty jurisdiction (e) shall have jurisdiction, and all powers 
and authorities relating thereto, to try and determine tke 
following causes : 

(1.) As to any claim (g) arising out of any agreement made in 


(c) This does not make the bill of lading conclusive evidence as to 
marks on the goods which do not affect their nature, quality, or com- 
mercial value : Parsons V. Netv Zealand 8,S. Co., (1901) 1 Q. B. 548. 

id) See Article 21, ante. 

(e) The ordinary County Court jurisdiction to try actions on contracts, 
such as charterparties or bills of lading, where the damages are less than 
£100, is not ousted by these sections : Reg. v. Judge of Southend County 
Court (1884), 13 Q. B. D. 142; cf. Scovell w. Bemn (1887), 19 Q. B. D. 
428. The County Court Act, 1903 (sect. 3), increased the old limit of 
£50 to £100. 

if) Either in rent or in personam. See sect. 3 of the Amendment Act, 

1869, infra. ^ 

ig) The County Court has jurisdiction under this Act, though the 
Admiralty Division would have no such jurisdiction : The Alina (1880) 
(C. A.), 5 Ex. D. 227; following The Argos (1872), L. B. 5 P. G. 184;' 
and though the owner of the ship is^ domiciled in England, so as to 
exclude the operation of the Admiralty Court Act, 1861, or sect. 6 
of the Administration of Justice Act, 1920, which now takes its place : 
The Rona (1882), 7 P, D. 247. See also The Monirosa, (1917) P. 1. 

Qi) In cases where the amount involved is over £300, jurisdiction mjy 
be given to a County Court by consent of the parties in writing. (Sud- 
sect. 4 of sect. 3, of Act of 1868; sub-sect. 2 of^sect. 2, of Act of 1869.) 



456 


APPENDIX III. 


relation to the use or hire of any ship (1), or in relation to the 
carriage of goods in any ship (m), and also as to any claim in 
tort in respect of goods carried inrany ship, provided the amount 
claimed does not exceed £300 (n). ^ 

3. The jurisdiction conferred by this Act, and by the County 
Courts Admiralty Jurisdiction Act, 1868, msfy be exercised either 
by proceedings in rem or by proceedings in personam. 

[Other sections of these Acts set out the County Court pro- 
cedure, and provide for transfer to the Admiralty Division.] 

10 & 11 Geo. 5. c. 81 (1920). — Administration of Justice 
Act, 1920. 

5. — (1.) The Admiralty jurisdiction of the High Court shall, 
subject to the provisions of this section, extend to — 

(a.) any claim arising out of an agreement relating to the 
use or hire of a ship ; and 

(b.) any claim relating to the carriage of goods In any 
ship ; and 

(c.) any claim in tort in respect of goods carried in any 
ship : 

Provided that — 

(i.) this section shall not apply in any case in which it 
is shown to the Court that at the time of the institu- 
tion of the proceedings any owner or part owner of 
the ship was domiciled in England or Wales; and 
(ii.) if in any proceedings under this section the plain tijff 
recovers a less amount than twenty pounds, he shall 
not be entitled to any costs of the proceedings, or, 
if in such proceedings the plaintiff recovers a less 
amount than three hundred pounds, he shall not be 
entitled to any more costs than those to which he 
would have been entitled if the proceedings had been 
brought in a county court, unless in either case the 
Court or a judge certifies that there was sufficient 
reason for bringing the proceedings in the High Court. 

(2.) The jurisdiction conferred by this section may be exercised 
either in proceedings in rem or in proceedings in personam (o). 


(l) Per Day, J., in B. V. Southend (1884), 13 Q. B. D. 142, this clause 
applies to charterparties. It does not apply to the colliery guarantees 
usual at Cardiff {The Zeus (1888), 13 P. D. 188), nor to bottomry bonds 
(The Blpis (1872), L. E. 4 A. & E, It). 

(m) Per Day, J. (see note (Z) ), this clause applies to bills of lading. 
“ Goods ” do not include passenger’s luggage : Reg. v. Judge of Cit*g 
*of London Court (1883), 12 Q. D. 115. 

(n) See note (h), p. 455, and p.^439, supra. 

(o) Proceedings in personum under this Act must still be subject to the 
E. S. C. Order 11 as to service of a writ out of the jurisdiction, i.e. 
there is nothing to be gained as regards such proceedings in the 
Admiralty Division that cannot be had in the King’s Bench Division. 

if the ship be in an English port the proceedings in rem may be 
pcmsible, where none in personam can be had- 
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54 & 55 Yict. c. 39. — Stamp Act, 1891, ss. 15, 40, 49—61. 

Stam2)s on Charterparties and hills of lading (p). 

15 . — (1.) Save other express provision is in this Act 

made, any unstamped ,f>r insufficiently stamped instrument may 
be stamped after the execution thereof, on payment of the unpaid 
duty aijd a penalty of ten pounds, and also by way of further 
penalty, where the unpaid duty exceeds ten pounds, of interest 
on such duty, at the rate of five pounds per centum per annum, 
from the day upon which th^ instrument was first executed up to 
the time when the amount of interest is equal to the unpaid duty. 

(3.) Provided that save where other express provision is made 
by this Act in relation to any particular instrument: 

(a.) Any unstamped or insufficiently stamped instrument 
which has been first executed at any place out of the 
United Kingdom may be stamped, at any time within 
thirty days after it has been first received in the 
United Kingdom, on payment of the unpaid duty 
only : and 

(b.) The Commissioners may, if they think fit, at any time 
within three months after the first execution of any 
instrument mitigate or remit any penalty payable on 
stamping. 

(4.) The payment of any penalty payable on stamping is to be 
denoted on the instrument by a particular stamp. 

40 (1.) A bill of lading is not to be stamped after the 

execution thereof (q). 

(2.) Every person who makes or executes any bill of lading not 
duly stamped shall incur a fine of fifty pounds. 

49 . — (1.) For the purposes of this Act the expression ‘ ‘ charter- 
party ’’ includes any agreement or contract for the charter of any 
ship or vessel or any memorandum, letter, or other writing 
between the captain, master, or owner of any ship or vessel, and 
any other person for or relating to the freight or conveyance of 
any money, goods, or effects on board of the ship or vessel. 

(2.) The duty upon a charterparty may be denoted by an 
adhesive stamp, which is to be cancelled by the person by whom 
the instrument is last executed, or by whose execution it is 
completed as a binding contract. 

50 . Where a charterparty is first executed out of the United 
Kingdom without being duly stamped, any party thereto may, 
within ten days after it has l^een first received in the United 
Kingdom, and before it has been executed by any person in the 
United Kingdom, ^affix thereto an adhesive stamp denoting the 


(p) See Article 1, supra. 

{q) As the schedule to the Act only imposes stamp duty on a bill of 
lading for any goods “to be exported or carried coastwise,” it follow^ 
that no bill of lading issued for goods shipped in ports abroad need ever 
be stamped at all. 
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duty chargeable thereon, and at the same time cancel such adhesive 
stamp, and the instrument when so stamped shall be deemed duly 
stamped. 

51. A charterparty may be stamped with an impressed stamp 
after execution upon the following terms; that is to say, 

(1.) Within seven days after the first Execution thereof, on 
payment of the duty and a penalby of four shillings and 
sixpence ; 

(2.) After seven days, but within one month after fine first 
execution thereof, on payment of the duty and a penalty 
of ten pounds; 

and shall not in any other case be stamped with an impressed 
stamp. 


Schedule. 

Bill of Lading of or for any goods, merchandise or 


effects to be exported or carried coastwise Sixpence. 

CHARTEnPAUTY Sixpence, 


52 & 53 Viet. c. 45, s. 10. — Factors Act, 1889 (r). 

10 . Where a document of title to goods has been lawfully trans- 
ferred to any person as a buyer or owner of the goods, and that 
person transfers the document to a person who takes the same in 
good faith and for valuable consideration, the last-mentioned 
transfer shall have the same effect for defeating any vendor’s lien 
or right of stoppage in transitu as the transfer of a bill of lading 
has for defeating the right of stoppage in transitu. 


56 & 57 Viet. c. 71, ss. 19, 25, 38 — 48, 62 (parts). — Sale of Goods 

Act, 1893. 

19 . (s) — (1.) Where there is a contract for the sale of specific 
goods or where goods are subsequently appropriated to the con- 
tract, the seller may, by the terms of the contract or appropriation, 
reserve the right of disposal of the goods until certain conditions 
are fulfilled. In such case, notwithstanding the delivery of the 
goods to the buyer, or to a carrier, or other bailee or custodier for 
the purpose of transmission to the buyer, the property in the 
goods does not pass to the buyer until the conditions imposed by 
the seller are fulfilled. 

(2.) Where^ goods are shipped, #»and by the bill of lading the 
goods are deliverable to the order of the seller or his agent, the 
seller is primd facie deemed to reserve the right of disposal. 

(3.) Where the seller of goads draws on the bJiyer for the price, 
and transmits the bill of exchange and bill of lading to the buyer 
together to secure acceptance or payment of the bill of exchange, 
the buyer is bound to return the bill of lading if he does not 


(f) See Article 67, note, supra. 


{$) Article 60. 
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honour the bill of exchange, and if he wrongfully retains the bill 
of lading the property in the goods does not pass to him. 

25. (t) — (1.) Where a person Having sold goods coiitimies or is 
in^ possession of the goods, or of the documents of title to the goods, 
tlie delivery or transfer by that person, or by a mercantile agent 
acting for him, of the?»goods or documents of title under any sale, 
pledge, or other disposition thereof, to any person receiving the 
same in good faith and without notice of the previous sale, shall 
have th5 same effect as if the person making the delivery or 
transfer were expressly authorised by the owner of the goods to 
make the same. 

(2.) Where a person having bought or agreed to buy goods 
obtains, with the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or transfer by 
that person, or by a mercantile agent acting for him, of the goods 
or documents of title, under any sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith and 
without notice of any lien or other right of the original seller in 
respect of the goods, shall have the same effect as if the person 
•making the delivery or transfer were a mercantile agent in 
possession of the goods or documents of title with the consent oi 
the owner. 

(3.) In this section the term “mercantile agent” has the same 
meaning as in the Factors Acts. 

PART lY. 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS (u) . 

38 . — (1.) The seller of the goods is deemed to be an “unpaid 
seller ” within the meaning of this Act — 

(a.) When the whole of the price has not been paid or 
tendered ; 

(b.) When a bill of exchange or other negotiable instrument 
has been received as conditional payment, and the 
condition on which it was received has not been 
fulfilled by reason of the dishonour of the instrument 
or otherwise. 

(2.) In this part of this Act the term “ seller ” includes any 
person who is in the position of a seller, as, for instance, an agent 
of the seller to whom the bill of lading has been indorsed, or a 
consignor or agent who has himself paid, or is directly responsible 
for the price. • 

39 . — (1.) Subject to the provisions of this Act, and of any 
statute in that behalf, notwithstanding that the property in the 
goods may have passed to the buyei^, the unpaid seller of goods, 
as such, has by implication of law — 

(a.) A lien on the goods or right to retain them for the 
price while he is in possession of them ; 


(t) Article 67. 


(u) Articles 63-71. 
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(b.) In case of tlie insolvency of the buyer^ a tight of 
stopping the goods in transitu aftet he has parted 
with the possession ®f them ; 

(c.) A right of re-sale as limited by this Act. 

(2.) Where the property in goods has not passed to the buyer, 
the “unpaid seller has, in addition to his oj|}h^r remedies, a right of 
withholding delivery similar to and co-eitensive with his rights 
of lien and stoppage in transitu where the property has ;gassed to 
the buyer. 

40 . In Scotland a seller of goods may attach the same while in 
his own hands or possession by arresting or poinding ; and such 
arrestment or poinding shall have the same operation and efect 
in a competition or otherwise as an arrestment or poinding by a 
third party. 


Unpaid Seller’s Lien. 

41 . — (1.) Subject to the provisions of this Act, the unpaid seller 
of goods who is in possession of them is entitled to retain posses- 
sion of them until payment or tender of the price in the following 
cases, namely : — 

(a.) Where the goods have been sold without any stipulation 
as to credit ; 

(h.) Where the goods have been sold on credit, but the 
term of credit has expired ; 

(c.) Where the buyer becomes insolvent. 

(2.) The seller may exercise his right of lien notwithstanding 
that he is in possession of the goods as agent or bailee or custodier 
for the buyer. 

42 . Where an unpaid seller has made part delivery of the 
goods, he may exercise his right of lien or retention, on the 
remainder, unless such part delivery has been made under such 
circumstances as to show an agreement to waive the lien or right 
of retention. 

43 . — (1.) The unpaid seller of goojds loses his lien or right of 
retention thereon — 

(a.) When he delivers the goods to a carrier, or other bailee 
or custodier for the purpose of transmission to the 
buyer without reserving the right of disposal of the 
goods ; 

(b.) When the buyer or his agent lawfully obtains possession 
of the goods ; 

(c.) By waiver thereof. 

(2.) The unpaid seller of godds, having a lien or right of 
retention thereon, does not lose his lien or right of retention by 
reason only that he has obtained judgment or decree for the price 
of the goods. ^ 


Stoppage in Transitu. 

44 , Subject to the protisions of this Act, when the buyer of 
goods becomes insolvent, the unpaid seller who has parted with 
the* 'i^ossession Of the goods has the right of stopping theni in 
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transitu, that is tb say, he may resume possession of the goods as 
long as they are in the course of transit, and may retain thena 
until payment or tender of the price. 

^ 45. — (1.) Goods are deemed to be in course of transit from the 
tiihe when they are delivered to a carrier by land or water, or other 
bailee or custodier foi* the purpose of transmission to the buyer, 
until the buyer, or his agent in that behalf, takes delivery of them 
from such carrier or other bailee or custodier. 

(2.) If the buyer or his agent in that behalf obtains delivery of 
the goods before their arrival at the appointed destination, the 
transit is at an end. 

(3.) If, after the arrival of the goods at the appointed destina- 
tion, the carrier or other bailee or custodier acknowledges to the 
buyer, or his agent, that he holds the goods on his behalf and 
continues in possession of them as bailee or custodier for the 
buyer, or his agent, the transit is at an end, and it is immaterial 
that a further destination for the goods may have been indicated 
by the buyer. 

(4.) If the goods are rejected by the buyer, and the carrier or 
other bailee or custodier continues in possession of them, the 
transit is not deemed to be at an end, even if the seller has 
refused to receive them back. 

(5.) When goods are delivered to a ship chartered by the buyet 
it is a question depending on the circumstances of the particulair 
case, whether they are in the possession of the master as a carrier^ 
or as agent to the buyer. 

(6.) Where the carrier or other bailee or custodier -wrongfully 
refuses to deliver the goods to the buyer, or his agent in that 
behalf, the transit is deemed to be at an end. 

(7.) Where part delivery of the goods has been made to the 
buyer, or his agent in that behalf, the remainder of the goods may 
be stopped in transitu, unless such part delivery has been made 
under such circumstances as to shew an agreement to give up 
possession of the whole of the goods., 

46 . — (1.) The unpaid seller may exercise his right of stoppage 
in transitu either by taking actual possession of the goods, or by 
giving notice of his claim to the carrier or other bailee or custodier 
in whose possession' the goods are. Such notice may be given 
either to the person in actual possession of the goods ox to his 
principal. In the latter case the notice, to be effectual, must 
be given at such time and under such circumstances that the 
, principal, by the exercise of reasonable diligence, may communi- 
cate it to his servant or agent in time to prevent a delivery to the 
buyer. 

(2.) When notice of stoppage in transitu is given by bhe seller 
to the carrier, or other bailee or custodier in possession of the 
goods, he must re-deliver the goods to, or according to the 
directions of, the seller. The expenses of such re-delivery musi 
be borne by the seller. 
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Me-sale hy Buyer or Seller, 

47 . ( 7 ;) Subject to the provisions of this Act, the unpaid seller’s 
right of lien or retention or stoppage in transitu is not affected by 
any sale, or other disposition of the goods which the buyer may 
have made, unless the seller has assented thereto. 

Provided that where a document of tifle to goods has been 
lawfully transferred to any person as buyer or owner of the goods, 
and that person transfers the document to a person who takes the 
document in good faith and for valuable consideration, ''then, if 
such last-mentioned transfer was by way of sale, the unpaid 
seller’s right of lien or retentions or stoppage in transitu is 
defeated, and if such last-mentioned transfer was by way of pledge 
or other disposition for value, the unpaid seller’s right of lien or 
retention or stoppage in transitu can only be exercised subject to 
the rights of the transferee. 

48 . - — (1.) Subject to the provisions of this section, a contract of 
sale is not rescinded by the mere exercise by an unpaid seller of 
his right of lien or retention or stoppage in transitu. 

(2.) Where an unpaid seller who has exercised his right of lien 
or retention or stoppage in transitu re-sells the goods, the buyer 
acquires a good title thereto as against the original buyer. 

(3.) Where the goods are of a perishable nature, or where the 
unpaid seller gives notice to the buyer of his intention to re-sell, 
and the buyer does not within a reasonable time pay or tender the 
price, the unpaid seller may re-sell the goods and recover from 
the original buyer damages for any loss occasioned by his breach 
of contract. 

(4.) Where the seller expressly reserves a right of re-sale in case 
the buyer should make default, and on the buyer making default, 
re-sells the goods, the original contract of sale is thereby rescinded, 
but without prejudice to any claim the seller may have for 
damages. 

62. — (1.) In this Act, unless the context or subject-matter 
otherwise requires — 

*****■}{• 

“Bailee” in Scotland includes custodier: 

“Buyer” means a person who buys or agrees to buy goods : 

“ Contract of sale” includes an agreement to sell as well as a 
sale : 

****** 

“ Delivery ” means voluntary transfer of possession from one 
person to another: 

“ Document of title to goods ”*5ias the same meaning as it has 
in the Factors Acts : 

“Factors Acts” mean the Factors Act, ^1889, the Factors 
(Scotland) Act, 1890,^ and any enactment amending or 
substituted for the same: 

****** 


(^)) See note, p. 206, supfa. 
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“ Goods ” include all chattels personal other than things in 
action and money, and in Scotland all corporeal moveables 
except money. The term includes emblements^ industrial 
growing crops, and thing! attached to or forming part of 
the land which are agreed to be severed before sale or under 
the contract o,| sale : 

‘ ‘ Lien ’ ’ in Scotian d^ includes right of retention : 

* * * * ^ * 

“Property” means the general property in goods, and not 
merely a special property: 

* * * «■ -Sf 

“ Sale” includes a bargain and sale as well as a sale and 
delivery : 

“ Seller” means a person who sells or agrees to sell goods. 

* * * * -se- 

(2.) A thing is deemed to be done ‘‘in good faith” within the 
meaning of this Act when it is in fact done honestly, whether it 
be done negligently or not. 

(3.) A person is deemed to be insolvent within the meaning of 
this Act who either has ceased to pay his debts in the ordinary 
course of business, or cannot pay his debts as they become due, 
whether he has committed an act of bankruptcy or not, and 
whether he has become a notour bankrupt or not (gc). 

57 & 58 Viet. c. 60. — Merchant Shipping Act, 1894. 

Mortgages (y). 

31 . — (1.) A registered (z) ship or a share therein may be made 
a security for a loan or other valuable consideration, and the 
instrument creating the security (in this Act called a mortgage) 
shall be in the form marked B in the first part of the Birst 
Schedule to this Act, or as near thereto as circumstances permit, 
and on the production of such instrument the registrar of the 
ship’s port of registry shall record it in the register book. 

(2.) Mortgages shall be recorded by the registrar in the order in 
time in which they are produced to him for that purpose, and the 
registrar shall by memorandum under his hand notify on each 
mortgage that it has been recorded by him, stating the day and 
the hour of that record. 

32 . Where a registered mortgage is discharged, the registrar 
shall, on the production of the mortgage deed, with a receipt for 
the mortgage money endorsed -hereon, duly signed and attested, 
make an entry in the register book to the effect that the mortgage 
has been discharge^, and on that entry being made the estate (if 


(£c) Article 65. 

ly) Article 17 (c). ^ 

(z) Begistration is dealt with in sects. 2 seq. of the Act. .The earliest 
provision for a Eegister of English ships was in 1660, by 12 Car. lit 
c. 18, s. 10. 
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any) which passed to the mortgagee shall vest-in the person in 
whom (having regard to intervening acts and circumstances, if 
any) it would have vested if the mortgage had not been made. 

33. If there are more mortgages than one registered in respect 
of the same ship or share, the mortgagees shall, notwithstanding 
any express, implied, or constructive notice, ^e entitled in priority, 
one over the other, according to the date <^t which each mortgage 
is recorded in the register book, and not according to the date of 
each mortgage itself. 

34. Except as far as may be necessary for making a mortgaged 
ship or share available as security for the mortgage debt, the 
mortgagee shall not by reason of ^he mortgage be deemed the 
owner of the ship or share, nor shall the mortgagor be deemed to 
have ceased to be owner thereof. 

35. Every registered mortgagee shall have power absolutely to 
dispose of the ship or share in respect of which he is registered, 
and to give effectual receipts for the purchase-money : but where 
there are more persons than one registered as mortgagees of the 
same ship or share, a subsequent mortgagee shall not, except 
under the order of a court of competent jurisdiction, sell the ship 
or share, without the concurrence of every prior mortgagee. 

36. A registered mortgage of a ship or share shall not be 
affected by any act of bankruptcy committed by the mortgagor 
after the date of the record of the mortgage, notwithstanding that 
the mortgagor at the commencement of his bankruptcy had the 
ship or share in his possession, order, or disposition, or was 
reputed owner thereof, and the mortgage shall be preferred to any 
right, claim or interest therein, of the other creditors of the 
bankrupt or any trustee or assignee on their behalf. 

37. A registered mortgage of a ship or share may be transferred 
to any person, and the instrument effecting the transfer shall be 
in the form marked C in the first part of the First Schedule to 
this Act, or as near thereto as circumstances permit, and on the 
production of such instrument the registrar shall record it by 
entering in the register book the name of the transferee as 
mortgagee of the ship or share, and shall by memorandum under 
his hand notify on the instrument of transfer that it has been 
recorded by him, stating the day and hour of the record. 

3S. — (1.) Where the interest of a mortgagee in a ship or share 
is transmitted on marriage, death, or bankruptcy, or by any lawful 
means, other than by a transfer under this Act, the transmission 
shall be authenticated by a declaration of the person to whom the 
interest is transmitted, containing a statement of the manner in 
which and the person to whom the property has been transmitted 
and shall be accompanied by the like evidence as is by this Act 
required in case of a corresp<iinding transmission of the ownership 
of a ship or share. 

(2.) The registrar, on the receipt of the declaration, and the 
production of the evidence aforesaid, shall enter the name of the 
parson entitled under the transmission in the register book as 
mortgagee of the ship or share. 
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Managing Owner (a). 

^ 59. — (1.) The name and address of the managing owner for the 
time being of every ^ ship registered at a port in the United 
Kingdom shall be registered at the custom house of that port. 

(2.) Where there is not a managing owner there shall be so 
registered the name of the ship’s husband or other person to whom 
the management of th^ ship is entrusted by or on behalf of the 
owner, and any person wlibse name is so registered shall, for the 
purposes of this Act, be under the same obligations, and subject 
to the same liabilities, as if he were the managing owner. 

(3.) If default is made in implying with this section the owner 
shall be liable, or if there are more owners than one, each owner 
shall be liable in proportion to his interest in the ship, to a fine 
not exceeding in the whole one hundred pounds each time the 
ship leaves any port in the United Kingdom. 

Dangerous Goods (b). 

446. ^(1.) a person shall not send or attempt to send by any 
vessel, British or foreign, and a person not being the master or 
owner of the vessel, shall not carry or attempt to carry in any 
such vessel, any dangerous goods, without distinctly marking their 
nature on the outside of the package containing the same, and 
giving written notice of the nature of those goods and of the name 
and address of the sender or carrier thereof to the master or 
owner of the vessel at or before the time of sending the same to be 
shipped or taking the same on board the vessel. 

(2.) If any person fails without reasonable cause to comply 
with this section, he shall for each offence be liable to a fine not 
exceeding one hundred pounds ; or if he shows that he was merely 
an agent in the shipment of any such goods as aforesaid, and was 
not aware and did not suspect and had no reason to suspect 
that the goods shipped by him were of a dangerous nature, then 
not exceeding ten pounds. 

(3.) For the purpose of this Part of this Act the expression 
“dangerous goods’' means aquafortis, vitriol, naphtha, benzine, 
gunpowder, lucifer matches, nitro-glycerine, petroleum, any 
explosives within the meaning of the Explosives Act, 1875, and 
any other goods which are of a dangerous nature. 

447. A person shall not knowingly send or attempt to send by, 
or carry or attempt to carry in, any vessel, British or foreign, any 
dangerous goods under a false description, and shall not falsely 
describe the sender or carrier thereof, and if he acts in contra- 
vention of this section he shall lor each offence be liable to a fine 
not exceeding five hundred pounds. 

448. — (1.) The Hester or owner of |ny vessel, British or foreign, 
may refuse to take on board any package or parcel which he 
suspects to contain any dangerous goods, and may require it to be 
opened to ascertain the fact. 


(a) Article 16 (a). 


(t) Article 31. 

m 
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(2.) Where any dangerous goods, or any goods, which, in the 
judgment of the master or owner of the vessel, are dangerous 
goods, have been sent or brought aboard any vessel, British or 
foreign, without being marked as Aforesaid, or without such notice 
having been given as aforesaid, the master or owner of the vess^ 
may cause those goods to be thrown overboard, together with any 
package or receptacle in which they are |jontained; and neither 
the master nor the owner of the vessel shall be subject to any 
liability, civil or criminal, in any court for so throwing the goods 
overboard. 

449 . — (1.) Where any dangerous goods have been sent or 
carried, or attempted to be sent or l*arried, on board any vessel, 
British or foreign, without being marked as aforesaid, or without 
such notice having been given as aforesaid, or under a false 
description, or with a false description of the sender or carrier 
thereof, any court having Admiralty jurisdiction may declare 
those goods, and any package or receptacle in which they are 
contained, to be, and they shall thereupon be, forfeited, and 
when forfeited shall be disposed of as the court direct. 

(2.) The Court shall have, and may exercise, the aforesaid 
powers of forfeiture and disposal, notwithstanding that the owner 
of the goods has not committed any offence under the provisions 
of the Act relating to dangerous goods, and is not before the court, 
and has not notice of the proceedings, and notwithstanding that 
there is no evidence to show to whom the goods belong; never- 
theless the court may, in their discretion, require such notice as 
they may direct to be given to the owner or shipper of the goods 
before they are forfeited. 

450 . The provisions of this Part of this Act relating to the 
carriage of dangerous goods shall be deemed to be in addition to 
and not in substitution for, or in restraint of, any other enact- 
ment for the like object, so nevertheless that nothing in the said 
provisions shall be deemed to authorise any person to be sued or 
prosecuted twice in the same matter. 


PART VII. 

DELIVERY OF GOODS (c). 

Delivery of Goods and Zien for Freight. 

492 . In this Part of this Act unless the context otherwise 
requires — » 

The expression “ goods includes every description of wares 
and merchandise: 

The expression ‘‘ wharf ” ^includes all wharves, quays, docks, 
and premises in or upon which any goods, when landed from 
ships, may be lawfully placed : 


(c) Articles 126, T27. 
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The expression “ warehouse” includes all warehouses, buildings, 
and premises in which goods, when landed from ships, may 
be lawfully placed : 

The expression “report” means the report required by the 
customs laws to be made by the master of an importing ship : 

The expression entry ” means the entry required by the 
customs laws to ibe made for the landing or discharge of 
goods from an importing ship : 

The, expression “ shipowmer ” includes the master of the ship 
and every other person authorised to act as agent for the 
owner or entitled to receive the freight, demurrage, or other 
charges payable in respect of the ship : 

The expression “owner” used in relation to goods means every 
person who is for the time entitled, either as owner or agent 
for the owner, to the possession of the goods, subject, in the 
case of a lien (if any), to that lien : 

The expression “ wharfinger ” means the occupier of a wharf as 
hereinbefore defined : 

The expression “warehouseman” means the occupier of a 
warehouse as hereinbefore defined: 

493. — (1.) Where the owner of any goods imported in any ship 
from foreign parts into the United Kingdom fails to make entry 
thereof, or, having made entry thereof, to land the same or take 
delivery thereof, and to proceed therewith with all convenient 
^peed, by the times severally hereinafter mentioned, the ship- 
owner may (d) make entry of and land or unship the goods at 
the following times — 

(a.) If a time for the delivery of the goods is expressed in 
the charterparty, bill of lading, or agreement, then 
at any time after the time so expressed (e) : 

(&.) If no time for the delivery of the goods is expressed in 
the charterparty, bill of lading, or agreement, then 
at any time after the expiration of seventy-two hours, 
exclusive of a Sunday or holiday, from the time of 
the report of the ship. 

(2.) Where a shipowner lands goods in pursuance of this section 
he shall place them, or cause them to be placed — 

(a.) If any wharf or warehouse is named in the charter- 
' party, bill of lading, or agreement, as the wharf or 
warehouse where the goods are to be placed and if 


(d) If the shipowner lands the goods pursuant to power given him by 
the bill of lading (equivalent to the powmr here given him by statute) 
and in doing so he does not purport to act under this section, or to give 
a notice to the warehouseman under sfct. 494, the goods-owner cannot 
claim to take advantage of sects. 495 and 496 so as to haye his goods 
released on paying the freight to the warehouseman instead of to the 
shipowner : Dennis v. Cork S.S. Co., (1913) 2 X. B. 393. 

(e) Whether a shipowner in order to avail himself of his rights under 
.sect. 494 must land the goods at the time here specified is doubtful. 
Mmailes v, Hans Dessen (1905), 11 Com. Gas. 74; 12 Com. Gas. 117. 
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they can be conveniently there received, on that 
vrharf or in that warehouse; and 
(b.) In any other case on sojpie wharf or in some warehouse 
on or in which goods of a like nature are usually 
placed : the wharf or warehouse being, if the goods^ 
are dutiable, a wharf or warehowe duly approved by 
the Commissioners of Customs for the landing of 
dutiable goods. 

(3.) If at any time before the goods are landed or unshipped the 
owner of the. goods is ready and otes to land or take delivery of 
the same, he shall be allowed to do so^. and his entry shall in that 
case be preferred to any entry which may have been made by the 
shipowner. 

(4.) If any goods are, for the purpose of convenience in assorting 
the same, landed at the wharf where the ship is discharged, and 
the owner of the goods at the time of that landing has made entry 
and is ready and ofers to take delivery thereof, and to convey the 
same to some other wharf or warehouse, the goods shall be assorted 
at landing, and shall, if demanded, be delivered to the owner 
thereof within twenty-four hours after assortment ; and the 
expense of and consequent on that landing and assortment shall 
be borne by the shipowner. 

(5.) If at any time before the goods are landed or unshipped the 
owner thereof has made entry for the landing and warehousing 
thereof at any particular wharf or warehouse other than that at 
which the ship is discharging, and has ofered and been ready to 
take delivery thereof, and the shipowner has failed to make that 
delivery, and has also failed at the time of that offer to give the 
owner of the goods correct information of the time at which the 
goods can be delivered, then the shipowner shall, before landing or 
unshipping the goods, in pursuance of this section, give to the 
owner of the goods or of such wharf or warehouse as last aforesaid 
twenty -four hours’ notice in writing of his readiness to deliver the 
goods, and shall, if he lands or unships the same without that 
notice, do so at his own risk and expense. 

494 . If at the time when any goods are landed from any ship,, 
and placed in the custody of any person as a wharfinger or ware- 
houseman, the shipowner gives to the wharfinger or warehouseman 
notice in writing that the goods are to remain subject to a lien for 
freight or other charges payable to the shipowner to an amount 
mentioned in the notice, the goods so landed shall, in the hands of 
the wharfinger or warehouseman, continue subject to the samo' 
lien, if any, for such charges as they were subject to before the 
landing thereof ; and the wharfinger or warehouseman receiving' 
those goods shall retain them until the lien is discharged as here- 
inafter mentioned, and shall,isif he fails so tOfpdo, make good to 
the shipowner any loss thereby occasioned to him (/). 


(/) Queer e whether goods landed under this section must be landed 
within the terms of sect. 493. See note (e) to that section. 
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495 . The said lien for freight and other charges shall he 
discharged (g ) — 

(1.) Upon the production to'lihe wharfinger or warehouseman of 
a receipt for the amount claimed as due, and delivery to 
the wharfinger or warehouseman of a copy thereof or of a 
release of fre^ht from the shipowner, and 

(2.) Upon the deposit by the owner of the goods with the 
wharfinger or warehouseman of a sum of money equal in 
amount to the sum claimed as aforesaid by the ship- 
owner (h) ; 

but in the latter case the lien shall be discharged without 
prejudice to any other remedy which the shipowner may have for 
the recovery of the freight. 

496 (1.) When a deposit as aforesaid is made with the 

wharfinger or warehouseman, the person making the same may {g), 
within fifteen days after making it, give to the wharfinger or 
warehouseman notice in writing to retain it, stating in the notice 
the sums, if any, which he admits to be payable to the shipowner, 
or as the case may be, that he does not admit any sum to be so 
payable, but if no such notice is given, the wharfinger or ware- 
houseman may at the expiration of the fifteen days, pay the sum 
deposited over to the shipowner. 

(2.) If a notice is given as aforesaid the wharfinger or ware- 
houseman shall immediately apprise the shipowner of it, and shall 
pay or tender to him out of the sum deposited the sum, if any, 
admitted by the notice to be payable, and shall retain the balance, 
or, if no sum is admitted to be payable, the whole of the sum 
deposited, for thirty days from the date of the notice. 

(3.) At the expiration of those thirty days unless legal pro- 
ceedings have in the meantime been instituted by the shipowner 
against the owner of the goods (i) to recover the said balance 
or sum, or otherwise for the settlement of any disputes which may 
have arisen between them concerning the freight or other charges 
as aforesaid, and notice in writing of those proceedings has been 
served on the .wharfinger or warehouseman, the wharfinger or 
warehouseman shall pay the balance or sum to the owner of the 
goods (h). 

(4.) A wharfinger or warehouseman shall by any payment under 
this section be discharged from aU liability in respect thereof. 


(g) See footnote (d) on p. 467.'^ 

(h) Where a shipowner claims freight to which he is not entitled, and 
under these provisions the cargo-owner deposits money with the wharf- 
inger or warehouse^paan with a notice 4hat he does not admit it to be 
due to the shipowner, and the Court subsequently decides that it is not 
due, the cargo-owner is entitled to recover from the shipowner interest 
by way of damages upon the sum deposited for the period of its deposit : 
Red “ R ” S.S. Co. v. AllaUni (1909), 14 Com. Gas. 92. 

(i) “ Owner of the goods” here means the owner at the time wh^ 
the payment was in fact made to the wharfinger. Creer, J., 
Aktieselskab Hehingors v. WaltoUy (1921) 9 LI. L. E. 105. 
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497. — (1.) If the lien is not discharged, and no deposit is made 
as aforesaid, the wharfinger or ^warehouseman may, and, if 
required by the shipowner, shall, aib the expiration of ninety days 
from the time when the goods were placed in his custody, or, iff 
the goods are of a perishable nature, at such^arlier period as in 
his discretion he thinks fit, sell by public aitction, either for home 
use or for exportation, the goods or so much thereof as may be 
necessary to satisfy the charges hereinafter mentioned. 

(2.) Before making the sale the wharfinger or warehouseman 
shall give notice thereof by advertisei^ent in two local newspapers 
circulating in the neighbourhood, or in one daily newspaper 
published in London, and in one local newspaper, and also, if the 
address of the owner of the goods has been stated on the manifest 
of the cargo, or on any of the documents which have come into 
the possession of the wharfinger or warehouseman, or is otherwise 
known to him, send notice of the sale to the owner of the goods by 
post. 

(3.) The title of a bond fide purchaser of the goods shall not be 
invalidated by reason of the omission to send the notice required 
by this section, nor shall any such purchaser be bound to inquire 
whether the notice has been sent. 

498. The proceeds of sale shall be applied by the wharfinger or 
warehouseman as follows, and in the following order: — 

(i.) First, if the goods are sold for home use, in payment of 
any customs or excise duties owing in respect thereof ; 
then 

(ii.) In payment of the expenses of the sale; then 

(iii.) In payment of the charges of the wharfinger or ware- 
houseman and the shipowner according to such priority 
as may be determined by the terms of the agreement (if 
any) in that behalf between them ; or, if there is no such 
agreement : — 

(a.) in payment of the rent, rates, and other charges 
due to the wharfinger or warehouseman in respect 
of the said goods; and then 
(b.) in payment of the amount claimed by the ship- 
owner as due for freight or other charges in 
respect of the said goods; 

and the surplus, if any, shall be paid to the owner of the goods. 

499. Whenever any goods are placed in the custody of a 
wharfinger or warehouseman, under the authority of this Part of 
the Act, the wharfinger or warehouseman shall be entitled to rent 
in respect of the same, and shall also have power, at the expense 
of the owner of the goods, to all such reasonc^ble acts as in the 
judgment of the wharfinger or warehouseman are necessary for 
the proper custody and preservation of the goods, and shall have a 
lien on the goods for the rent and expenses. 

i^SOO. Nothing in this Part of the Act shall compel any 
wharfinger or warehouseman to take charge of any goods which he 
would not have been liable to take charge of if this Act had libt^ 
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been passed ; nor shall he be bound to see to the validity of any 
lien claimed by any shipowner under this Part of this Act. 

501 . Nothing in this Part of 'Jhis Act shall take away or abridge 
.^ny powers given by any local Act to any harbour -authority, body 
corporate, or person|, whereby they are enabled to expedite the 
discharge of ships or the landing or delivery of goods ; nor shall 
anything in this Part of this Act take away or diminish any 
rights ^or remedies given to any shipowner or wharfinger or 
warehouseman by any local Act (k). 


PART VIII. 

LIABILITY or SHIPOWNERS ( 1 ). 

502 . The owner (m) of a British sea-going ship, or any share 
therein, shall not be liable to make good to any extent whatever 
any loss or damage happening without his actual fault or 
privity (^i) in the following cases, namely : — 

(i.) where any goods, merchandise, or other things whatsoever 
taken in or put on board his ship are lost or damaged by 
reason of fire (o) on board the ship (p ) ; or 


(k) Sects. CXCIII to CXC'IX of the Mersey Docks Consolidation Act, 
1868, contain provisions as to warehousing goods under claims fox 
freight very much to the effect of this part of the Merchant Shipping 
Act 1894. " The sections are printed in Lowndes on General Average 
(6tli ed., 1912), at p. 841. 

(l) A shipowner by his contract of carriage may contract himself out 
of the immunity from, or limitation of liability provided by these 
sections: The Safa7iita, (1897) A. C. 59; Virginia v. Norfolk^ dc, Co., 
(1912) 1 K. B. 229. 

(???) See footnote (x) on p. 472 as to railway companies and charterers. 

(??) As to “ actual fault or privity,” see Wahiberg v. Young (1876), 
45 L. J. C. P, 783; Th^ Warkworth (1884), 9 P. D. 145; The Diamond, 
(1906) P. 282; LennarcPs Co. v. Asiatic Co., (1915) A. C. 705. That 
the owner is on board the vessel is not by itself enough to constitute 
‘‘fault or privity” : The Obey (1866), L. R. 1 A. & B. 102. If the 
” owner ” is a corporation the “ fault or privity ” must be that of the 
person, or persons, who is, or are, “ really the directing mind and will 
of the corporation, the very ego and centre of the peponalhy of the 
corporation ” (per Haldane, L.C., Lennard^s Co. v. Asiatic Co., (1915) 
A. C. at p. 713): e.g., of the managing director: LennanVs_ Co. ^. 
Asiatic Co., uhi supra; or the board of directors: Smitton v. Orjent Co., 
(1907) 12 Com. Cas. 270; cf. TJmYar^noutJi, (1909) P. 293. The onus 
of disproving “ actual fault or privity” is on the shipowner : Lennard s 
Co. 'V. Asiatic Co., uhi supra. 

(o) See Article 8%, supra, p. 262. g'his includes damage by smoke, 
and by water used to put out a fire : The Diamond {uhi supra). 

(p) This does not free the shipowner from liability for general average 
contribution for damage caused by water used to extinguish fire . 
Schmidt V. Royal Mail S.S. Co. (1876), 45 L. J. Q. B. 646, approved, 
Greenshields v. Stephens, (1908) 1 K. B. 51 (C. A.) ; (1908) App. Cm. 
431. Nor can the shipowner rely upon it if goods received 
shipment are burnt in a lighter alongside : Morewood v. Pollok (185d), 
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(ii.) where any gold, silver, diamonds, watches (g), jewels, or 
precious stones taken in or put on board his ship (r), the 
true nature and value (s)p of which have not at the time 
of shipment been declared by the owner or shipper thereof 
to the owner or master of the ship in the bills of lading 
or otherwise in writing, are lost oi^ damaged by reason 
of any robbery, embezzlement, nfaking away with, or 
secreting thereof (t). 

503. (u) — (1.) The owners (cc) of a ship, British or foreign, 
shall not where all or any of the following occurrences take place 
without their actual fault or privity<r(^) ; (that is to say), 

(a.) Where any loss of life or personal injury is caused to 
any person being carried in the ship ; 

(b.) Where any damage or loss is caused to any goods, 
merchandise or other things whatsoever ( 25 ), on board 
the ship ; 

(c.) Where any loss of life or personal injury is caused to 
any person carried in any other vessel by reason of 
the improper navigation of the ship ; 


1 E. & B. 743. The equivalent of this provision as to fire on board was 
first enacted by the statute 26 G-eo. 3, c. 86. It was inompted by the 
decision in 1785 of Forward v. Pittard, 1 T. E. 27. 

(q) A jury found that “ watch movements ” were not “ watches ” 
within this section. 

(r) Personal effects of a passenger on a ship, if of the specified char- 
acter, are within this provision: Smitton v. Orient Co. {ubi supra). 

(s) Cf. Williams v. African S.S. Co. (1856), 1 H. & N. 300; where a 
description, “ 248 ounces of gold dust,” was held bad, as not stating 
value; and Gibbs v. Potter (1842), 10 M. & W. 70, where the descrip- 
tion “ 1338 hard dollars ” was held good. 

(i) The equivalent of this provision as to jewellery, etc., was first 
enacted in 1734 by the statute 7 Geo. 2, c. 15. The qualification 
“ without the Privity and Knowledge of such Owner or Owners,” occurs 
in that Act. The limit of liability provided was the value of the ship 
with all her appurtenances, and the full amount of freight due or to 
grow due for the voyage. 

(u) This section is amended by sect. 1 of the Merchant Shipping 
(Liability, etc.) Act, 1900, printed infra. 

(oj) By sect, 71 of the Merchant Shipping Act, 1906 (6 Edw. 7, c. 48), 
it is provided that “ owners ” in this section is to include “ any char- 
terer to whom the ship is demised.” In The Steam Hopper, No. 66, 
(1908) App. Gas. 126 (a case that began before the amending Act was 
passed), the House of Lords held that^,,” owners ” in the above sect. 503 
did include a charterer by demise, so that the amendment by the Act 
of 1906 was unnecessary. A railway company chartering a ship will 
apparently get the advantage of this section and of sect. 502, whether 
they are charterers by demise or%ot : see sect. 12 of the Kegulation of 
Bailways Act, 1871. An ordinary charterer, who has contracted person- 
ally by a bill of lading for the carriage of goods (as in The Okehampton, 
(1913) P. 173), will apparently not get the benefit of sect. 502 or of 
s^ct. 503 unless he is a charterer by demise. 

(y) See note (n), p. 471, ante. 

(z) Which includes passengers’ luggage : The Stella, (1900) P. 161. 
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(dJ.) Where any loss or damage is caused to any other 
vessel, or to any goods, merchandise, or other things 
whatsoever on boa)^ any other vessel, by reason of 
the improper navigation of the ship ; 
he liable to damages beyond the following amounts (a) ; (that is 
to say), '> 

(i.) in respect of 1g%s of life or personal injury, either alone or 
together with loss of or damage to vessels, goods, mer- 
chandise, or other things, an aggregate amount not 
exceeding fifteen pounds for each ton of their ship’s 
tonnage (b) ; and ^ 

(ii.) in respect of loss of, or damage to, vessels, goods, merchan- 
dise, or other things, whether there be in addition loss of 
life or personal injury or not, an aggregate amount not 
exceeding eight pounds for each ton of their ship’s 
tonnage (c). 

(2.) For the purposes of this section — 

(a.) The tonnage (d) of a steamship shall be her gross 
tonnage without deduction on account of engine 
room (e) ; and the tonnage of a sailing ship shall be 
her registered tonnage ; 

Provided that there shall not be included in such 
tonnage any space occupied by seamen or apprentices 
and appropriated to their use which is certified under 
the regulations scheduled to this Act with regard 
thereto. 

(h.) Where a foreign ship has been or can be measured 
according to British law, her tonnage, as ascertained 
by that measurement shall, for the purposes of this 
section, be deemed to be her tonnage. 

(c.) Where a foreign ship has not been and cannot be 
measured according to British law, the surveyor 


(a) To which must be added interest on the amounts from the date 
of the occurrence: see The Northumbria (1869), D. R. 3 A. & E. 6; 
Smith V. Kirby (1875), 1 Q. B. D. 131. 

(h) The claimants for loss of life are alone entitled against £7 part 
of the £16. And they have a claim pari passu with the claimants for 
loss of cargo against the £8: The Victoria (1888), 13 P. B. 125; see 
also The Grathie, (1897) P. 178. 

(c) Where, a ship having been in collision, her owners have got a 
decree in a limitation action, and have consented to judgment for the 
damage sustained by the other ship, the owners of cargo on either ship 
are not bound by the amount so luLxed as the claim of the other ship, and 
may prove in claiming on the fund that it was excessive : Van Eijck v. 
Somerville, (1906) App. Cas. 489. 

(d) The earliest provisions as to tht? measurement of a ship’s tonnage 
appear to be in 1694 (5 & 6 Will. & Mary, c. 21, s. 2), and 1695 (6 & 7 
Will. 3, c. 12, s. 10). 

(e) The words in italics are amended by sect. 69 of the Merchant 
Shipping Act, 1906 (6 Bdw. 7, c. 48), so as to read — “ registered tonnage 
with the addition of any engine room space deducted for the purpose'^of 
ascertaining that tonnage.” 
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general of ships in the United Kingdom, or the chief 
measuring officer of any British possession abroad, 
shall, on receiving frcm or by the direction of the 
court hearing the case, in which the tonnage of th^ 
ship is in question, such evidence concerning the 
dimensions of the ship as it mSy be practicable tO' 
furnish, give a certificate unSer his hand stating 
what would in his opinion have been the tonnage of 
the ship if she had been duly measured according 
to British law, and the tonnage so stated in that 
certificate shall, for the ^ourposes of this section, be 
deemed to be the tonnage of the ship. 

(3.) The owner of every sea-going ship or share thei'ein shall be 
liable in respect of every such loss of life, personal injury, loss of 
or damage to vessels, goods, merchandise, or things as aforesaid 
arising on distinct occasions to the same extent as if no other loss, 
injury, or damage had arisen. 

509 . This part of this Act shall, unless the context otherwise 
requires, extend to the whole of Her Majesty’s dominions. 


63 & 64 Viet. c. 32. — Meechant Shipping (Liability of Ship- 
owners AND Others) Act, 1900. 

1 . The limitation of the liability of the owners of any ship set 
by sect. 503 of the Merchant Shipping Act, 1894, in respect of loss 
of or damage to vessels, goods, merchandise, or other things, shall 
extend and apply to all cases where (without their actual fault or 
privity) any loss or damage is caused to property or rights of any 
kind, whether on land or on water, or whether fixed or moveable, 
by reason of the improper navigation or Management (/) of the 
sMp- 


(/) As to the words “ navigation or management,” which are also used 
in sect. 3 of the Harter Act, see pp. 269 — 272, supra. 
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General Average. 


York- Antwerp Rules, 1890 . 

Jettison of Deck Cargo. 

I. No jettison of deck cargo shall be made good as general 

average. , i n 

Every structure not built in with the frame of the vessel snail 
be considered to be a part of the deck of the vessel. 

Damage by Jettison and Sacrifice for the Common Safety. 

II. Damage done to a ship and cargo, or either of them, by or 
in consequence of a sacrifice made for the common safety, and by 
water which goes down a ship’s hatches opened or other opening 
made for the purpose of making a jettison for the common safety, 
shall be made good as general average. 


Dxtmguishing Fire on Shipboard. 

III. Damage done to a ship and cargo, or either of them, by 
water or otherwise, including damage by beaching or scuttling a 
burning ship, in extinguishing a fire on board the ship, shaii 
made good as general average ; except that no compensation shall 
be made for damage to such portions of the ship arm bulk 
cargo (a), or to such separate packages of cargo, as have been on 


fire. . _ , 

Cutting away Wreck. 

IV Loss or damage caused by cutting away the wreck or 
remains of spars, or of other things which have previously been 
carried away by sea-peril, shall not be made good as general 


average, 

Voluntary Stranding. 

V. When a ship is intentioiially run on shore, an4 the circum- 
stances are such that if that course were not adopted she would 
inevitably sink, Of drive on shore or on rooks, no loss or damage 
caused to the ship, cargo, and freight, or any of them, by such 
intentional running on shore, shaU be made good as general 


(n\ “ Portion of . . . bulk cargo ” does not mean the whole conteq,t3 

of oL hold or cargo space, but 1 ^ 

fact been on fire : Oreenshields v. Stephens, (1908) 1 K. ±S. 81 a.;. 
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average. But in all other cases where a ship is intentionally 
run on shore for the common safety, the consequent loss or 
damage shall be allowed as geneij^al average (b). 

Carrying Press of Sail, — Damage to or loss of Sails. 

VI. Damage to or loss of sails and sp^rs, or either of them, 
caused by forcing a ship off the ground, or by driving her higher 
up the ground, for the common safety, shall be made good as 
general average; but where a ship is afloat, no loss or damage 
caused to the ship, cargo, and freight, or any of them, by carrying 
a press of sail, shall be made good a'S general average. 

Damage to Engines in refloating a Ship. 

YII. Damage caused to machinery and boilers of a ship, which 
is ashore and in a position of peril, in endeavouring to refloat, 
shall be allowed in general average when shewn to have arisen 
from an actual intention to float the ship for the common safety 
at the risk of such damage. 

Expenses lightening a Ship when Ashore, and consequent Damages. 

VIII. When a ship is ashore and, in order to float her, cargo, 
bunker coals, and ship’s stores, or any of them are discharged, the 
extra cost of lightening, lighter hire, and reshipping (if incurred), 
and the loss or damage sustained thereby, shall be admitted as 
general average. 

Cargo, Ship’s Materials, and Stores Burnt for Fuel. 

IX. Cargo, ship’s materials, and stores, or any of them, neces- 
sarily burnt for fuel for the common safety at a time of peril, 
shall be admitted as general average, when and only when an 
ample supply of fuel had been provided; but the estimated 
quantity of coals that would have been consumed, calculated at 
the price current at the ship’s last port of departure at the date 
of her leaving, shall be charged to the shipowner and credited to 
the general average. 

Expenses at Port of Befuge, etc. 

X. (a). — When a ship shall have entered a port or place of 
refuge, or shall have returned to her port or place of loading, in 
consequence of accident, sacrifice, or other extraordinary circum- 
stances, which render that necessary for the common safety, the 
expenses of entering such port or ' place shall be admitted as 
general average ; and when she shall have sailed thence with her 
original cargo, or part of jj;, the corresponding expenses of 
leaving (c) such port or place, consequent upon such entry or 
return, shall likewise be admitted as general average. 


(h) See also Austin Friars Co. v. Spillers <0 Bakers, (1915) SK. B. 586. 
^c) These words do not include the expenses of breaking ice in the 
approaches to the port: Westotl v. Carter (1898), 3 Com, Gas. 112. 
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(b) . — Tbe cost ''of discharging cargo from a ship, whether at a 
port or place of loading, call, or refuge, shall be admitted as 
general average, when the discharge was necessary for the 
common safety or to enable damage to the ship, caused by sacrifice 
CT accident during the voyage, to be repaired, if the repairs were 
necessary for the saf^^ prosecution of the voyage. 

(c) . — Whenever the ^cost of discharging cargo from a ship is 
admissible as general average, the cost of reloading and stowing 
such cargo on board the said ship, together with all storage 
charges on such cargo, shall likewise be so admitted. But when 
the ship is condemned, or does not proceed on her original voyage, 
no storage expenses incurrel after the date of the ship’s con- 
demnation, or of the abandonment of the voyage shall be admitted 
as general average. 

(d) . — If a ship under average be in a port or place at which it ‘ 
is practicable to repair her, so as to enable her to carry on the 
whole cargo, and if, in order to save expenses, either she is towed 
thence to some other port or place of repair, or to her destination, 
or the cargo, or a portion of it is transhipped by another ship, 
or otherwise forwarded, then the extra cost of such towage, tran- 
shipment, and forwarding, or any of them (up to the amount 
of the extra expense saved), shall be payable by the several 
parties to the adventure in proportion to the extraordinary 
expense saved. 

Wages and Maintenance of Crew in Port of 'Refuge, etc. 

XI. When a ship shall have entered or been detained in any 
port or place under the circumstances, or for the purposes of the 
repairs, mentioned in rule X., the wages payable to the mastery 
ojBdcers, and crew, together with the cost of maintenance of the 
same, during the extra period of detention in such port or place 
until the ship shall or should have been made ready to proceed 
upon her voyage, shall be admitted as general average (d), But 
when the ship is condemned or does not proceed on her original 
voyage, the wages and maintenance of the master, officers, and 
crew, incurred after the date of the ship’s condemnation or of the 
abandonment of the voyage, shall not be admitted as general 
average. 


Damage to Cargo in Discharging, etc. 

XII. Damage done to or loss of cargo necessarily caused in the 
act of discharging, storing, rejpading and stowing, shall be made 
good as general average, when and only when the cost of those 
measures respectively is admitted as general average. 


(d) Where, the ship being on monthly hire under a charter by which 
the owners pay the wages of master and crew, the owners recover a 
general average contribxition for such wages in the port of refuge, the 
charterers are not entitled to recover back any of the monthly hire th«iy 
have paid ; Hotoden v, Nutfield 8.S. Co. (1898), 3 Com. Gas. 56. 
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Deductions from Costs of Bepairs. 


XIII. In adjusting claims for general average, repairs to be 
allowed in general average sli^l be subject to the following 
deductions in respect of “new for old/’ viz. — 

In the case of iron or steel ships, from da/e of original register 
to the date of accident, 


Up to 
1 year old 
(A.) 


Between 
1 and 3 years 
(B.) 


3 


Between 
and 6 years 
(C.) 


Between 
6 and 10 years 
(D.) 


Between 
10 and 15 years 
(E.) 


r All repairs to be allowed in full, except 
■< painting or coating of bottom, from which one- 
C third is to be deducted. 

f' One-third to be<T deducted off repairs to and 
renewal of woodwork of hull, masts, and spars, 
furniture, upholstery, crockery, metal and 
glassware, also sails, rigging, ropes, sheets, and 
hawsers (other than wire and chain), awnings, 
^ covers, and painting. 

One-sixth to be deducted off wire rigging, 
wire ropes and wire hawsers, chain cables and 
chains, donkey engines, steam winches and con- 
nexions, steam cranes and connexions ; other 
V repairs in full. 

{ Deductions as above under Clause B, except 
that one-sixth be deducted off ironwork of masts 
and spars and machinery (inclusive of boilers 
and their mountings). 

^ Deductions as above under Clause C, except 
( that one-third be deducted off ironwork of masts 
j and spars, repairs to and renewal of all 
j machinery (inclusive of boilers and their 
f mountings), and all hawsers, ropes, sheets, and 
'^rigging. 

One-third to be deducted off all repairs and 
3 renewals, except ironwork of hull and cement- 
1 ing and chain cables, from which one-sixth to 
C be deducted. Anchors to be allowed in full. 


Over 
15 years 
(F.) 


Generally 

(G.) 


r One-third to be deducted off all repairs and 
■< renewals. Anchors to be allowed in full. One- 
C sixth to be deducted off chain cables. 

/ The deductions (except as to provisions and 
stores, machinery, and boilers) to be regulated 
by the age of the ship, and not the age of the 
particular part of her to which they apply. 
No painting bottom to be allowed if the bottom 
has not bee;i painted withinr' six months pre- 
vious to the date of accident. No deduction to 
be made in respect of old material which is 
repaired without being replaced by new, and 
provisions and stores which have not been in 
^ u§e. 
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In the case 3f ^wooden or composite ships, 

When a ship is under one year old from date of original 
register, at the time of accident, no deduction new for 
old shall be made. Afiser that period a deduction of one- 
third shall be made, with the following exceptions : — 

Anchors shall be allowed in full. Chain cables shall be sub- 
ject to a deduction of one-sixth only. 

No deduction sh^ll be made in respect of provisions and 
stores which had not been in use. 

Mbtal sheathing shall be dealt with, by allowing in full the 
cost of a weight equal to the gross weight of metal 
sheathing stripped >off, minus the proceeds of the old 
metal. Nails, felt, and labour metalling are subject to 
a deduction of one-third. 

In the case of ships generally, 

In the case of all ships, the expense of straightening bent 
ironwork, including labour of taking out and replacing 
it, shall be allowed in full. 

Graving-dock dues, including expenses of removals, cartages, 
use of shears, stages, and graving-dock materials, shall 
be allowed in full. 

Temporary Pep airs. 

XIV. No deductions “new for old” shall be made from the 
cost of temporary repairs of damage allowable as general average. 

Loss of Freight. 

XV. Loss of freight arising from damage to or loss of cargo 
shall be made good as general average, either when caused by a 
general average act, or when the damage to or loss of cargo is so 
made good. 

Amount to he made good for Cargo lost or damaged by Sacrifice. 

XVI. The amount to be made good as general average for 
damage or loss of goods sacrificed shall be the loss which the 
owner of the goods has sustained thereby, based on the market 
values at the date of the arrival of the vessel or at the termina- 
tion of the adventure. 


Contributory Values. 

XVII. The contribution to a general average shall be made 
upon the actual values of the property at the termination of the 
adventure (e), to which shall added the amount made good as a 


(e) If a shipowner incurs expenditure at a port of refuge which is 
'prima facie the suDject of general average contribution under Eules X. 
and XI. supra, he can only claim that contribution under this Rule 
XVII. If, therefore, ship and cargo are both lost during the comple- 
tion of the voyage he has no claim for contribution from the owners of 
cargo which, being lost, has no value “ at the termination of the adven- 
ture.” Chellem v. Royal Commissmi, (1922) 1 K. 33. 12. 
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general average for property sacrificed ; deduction being made 
from the shipowner’s freight and passage-money at risk of such 
port charges and crew’s wages as would not have been incurred 
had the ship and cargo been totally lost at the date of the general 
average act or sacrifice, and have not been allowed as general 
average ; deduction being also made from tl^e value of the pro- 
perty of all charges incurred in respect thereof subsequently to 
the general average act, except such charges as are allowed in 
general average. 

Passengers’ luggage and personal effects, not shipped under bill 
of lading, shall not contribute to general average. 


Adjustment, 

XYIII. Except as provided in the foregoing rules, the adjust- 
ment shall be drawn up in accordance with the law and practice 
that would have governed the adjustment had the contract of 
affreightment not contained a clause to pay general average 
according to these rules. 
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The United"" States Act of Congress, 1893. 

The Axt of Congress, commonly known as tire Harter Act, was 
passed in February, 1893. Before this legislation was adopted 
the American Courts had held that freedom, of contract, as 
between goods-owner and carrier by sea, was limited in ways 
unknown to the English common law. A negligence clause in a 
bill of lading was held to be unenforceable and void as being 
against public policy (a). The same doctrine was applied in the 
case of a shipment on a British ship from Rotterdam to New 
York : on a claim for loss of the goods from negligence in the 
U.S. Court the^ shipowner was not protected by the negligence 
clause, though it was valid and effective both by English and 
Dutch law (h). And the principle of the last case was again 
.applied in a case in which, in addition to the foregoing facts, it 
was expressly stipulated in the bill of lading that the contract 
should be construed according to English law (c). 

• The Harter Act has a double purpose. It makes it unlawful 
for the shipowner to insert certain exemptions from liability in 
his contract. It also provides certain statutory grounds of exemp- 
tion in favour of the shipowner, subject to certain conditions. 
The Act obviously would be enforced in any United States Court 
in regard to any contract made in the U.S. A. for shipment from 
a United States port. The Courts have also held that it applies 
to any contract, wherever made, for the carriage of cargo to a 
port in the United States (d), and this would be the result even 
in regard to a bill of lading signed in England and expressly 
providing that the contract should he subject to English law (c). 

In this book we are concerned only with the effect of the Harter 
Act upon cases arising in English Courts. If the English Court 
is dealing with an English contract (e.g. one for shipment on an 
English ship, and governed by the law of the flag) it will give 
effect to clauses valid by the English law, even though the contract 
was made in the United States. It will give no effect to the 
Harter Act as a statute (e). 


(а) The Montana (1888), 129 V. S. Rep.. 397. In that case goods 
were shipped at New York on a British ship for carriage to Liverpool, 
and under a bill of lading with a negligence clause. The vessel was 
stranded by negligent navigation on :Sbe coast of Wales, and it was 
held that the shipowner could not rely on the negligence clause. 

(б) The Guildhall (1893), 58 Fed. Rep. 796. 

(o) Botany Worsted Mills v. Knott (1897), 82 Fed. Rep. 471. 

^ id) The Silvia (1895), 68 Fed. Rep. 230; The Frey (1899), 92 Fed, 
Rep. 667. 

(e) In re Missouri S£. Co. (1889), 42 Ch. D. 321. 
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But in fact, by reason of sects. 2 and 5 of tlie Act, a British 
shipowner issuing a bill of lading in the United States is bound 
to incorporate the provisions of^that Act. He does this by a 
clause, commonly called the “clause paramount,” to the effect — 
“It is also mutually agreed that this shipment is subject to aH 
the terms and provisions of, and all the exceptions from liability 
contained in the Act of Congress of the United States, approved 
13th February, 1893.” 

By such a clause the British shipowner incorporates the" Act as 
part of the terms of his contract. It follows that the English 
Courts have to give effect to the Jyjct not as a statute, but as 
matter of contract, and must construe its provisions as part of the 
agreement made by the parties (/). The task of construing the 
contract is usually difficult, either because expressed exemptions 
in the bill of lading have to be disregarded as being inconsistent 
with the prohibitions of the Act, or because such exemptions 
repeat in different terms the exemptions provided by the Act 


Act of Congeess, 1893 (Hautee Act). 

IPuhlic No. 57.] 

An Act relating to navigation of vessels, Mils of lading, and to 
certain obligations, duties, and rights in connexion with the 
carriage of property. 

Be it enacted by the Senate and House of Hepresentatives of 
the United States of America, in Congress assembled, that it 
shall not be lawful for the manager, agent, master or owner of 
any vessel transporting merchandise or property from or between 
ports of the United States and foreign ports to insert in any bill 
of lading or shipping document (g) any clause, covenant, or agree- 
ment, whereby it, he, or they shall be relieved from liability (h) 


(/) “ What we have to do is to construe the bill of lading, reading 
into it, as if they were written into it, the words of the Act of Con- 
gress . . . .They introduce the words of the Harter Act, which I 
decline to construe as an Act, but which we must construe simply as 
words occurring in this bill of lading.” Lord Esher, M.B., Dobell v. 
Rossmore, (1895) 2 Q. B. at pp. 412, 413. 

(g) In this Act, as in the Colonial Acts printed in Appendix YI., bills 
of lading are aimed at, but not charterparties — assuming that the 
vague phrase “ shipping document ” Tiere, or in sect. 300 of the New 
Zealand Act, and “ similar document of title” in sect. 4 of the Cana- 
dian Act, do not include a charterparty. If a charterparty is unaffected 
by this Act, or the others, it ma^ presumably be in^any terms, and so 
fiiay a bill of lading issued to the charterer and operating in his hands 
as a mere receipt. If on coming into the hands of an indorsee the 
bill of lading becomes affected by the provisions of the Acts that is a 
more extraordinary example of a “ springing contract ” than any dis- 
cussed in the Note to Article 18 on pp. 56 — 5B. 
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for loss or damage arising from negligence, fault or failure in 
proper loading, stowage, custody, care, or proper delivery of any 
and all lawful merchandise or •property committed to its or their 
charge. Any and all words or clauses of such import inserted in 
^ills of lading or shipping receipts shall be null and void and of 
no effect (i). • 

§ 2. That it shall •not be lawful for any vessel transporting 
merchandise .or property from • or between ports of the United 
States* of America, and foreign ports, her owner, master, agent, 
or manager to insert in any bill of lading or shipping document 
any covenant or agreement fwhereby the obligations of the owner 
or owners of the said vessel to exercise due diligence, [to] (fc) 
properly equip, man, provision, and outfit said vessel, ^ and to 
make said vessel seaworthy and capable of performing her 
intended voyage, or whereby the obligations of the master, 
officers, agents, or servants to carefully handle and stow her' 
cargo, and to care for and properly deliver same, shall in any 
wise jbe lessened, weakened, or avoided. 

§ 3. That if the owner of any vessel transporting merchandise 
or property to or from any port in the United States of America 
shall exercise due diligence (1) to make the said vessel in all 
respects seaworthy and properly manned, equipped, and sup- 
plied (m), neither the vessel, her owner or owners, agent, or 


(i) See, for a discussion by the English Courts of these clauses, 

V. S,8, Bossmore, (1895) 2 Q. B. 408; The Olenocliil, (1896) P. 10; The 
Rodney, (1900) P.112; Rowson v. Atlantic Transport Co., (1903) 2K. B. 
666 (C. A.), where regulation of the temperature in the refrigerating 
chambers was held “ management of the vessel,” partly on the ground 
that the refrigerating machinery also cooled the ship’s provisions. 

(k) This word “ to ” ought apparently to be inserted. It does not 
appear in official copies of the original Act. 

(Z) As sect. 1 in effect forbids any exceptions at all, the only 
exceptions available to the shipowner are those specified in the later 
part of sect. 3. But the right to rely on these specified exceptions is 
conditional on the shipowner having exercised due diligence to rnake the 
ship seaworthy. Thus the obligation to use due diligence, etc., is put in 
the same position as is the obligation at common law to^ perform the 
voyage without deviation (c/. Article 99) : indeed it is given an even 
higher sanction, since the shipowner who deviates may still be able to 
rely on the common law exceptions of the act of G-od and the King’s 
•enemies, whereas the shipowner who has not exercised due diligence, etc. 
is deprived by this Act even qf the benefit of these. The onus of 
proving that he has exercised due diligence, etc. , _ and is therefore 
entitled to the benefit of the exceptions in sect. 3 lies upon the^ ship- 
owner; the onus is not upon the cargo-owner to show that due diligence 
has not been exercised, in order to deprive the shipowner of the benejfiy; 
of the exceptions. (So held by Bailhache, J., Moore v. Lunn (1922), 
88 T. L. B. 649). 

(m) The absolute warranty of seaworthiness is not, by the incorpora- 
tion of the Harter Act, negatived, and a mere warranty to use d^e 
diligence to make the ship seaworthy substituted : McFadden v. Blue 
Star Line, (1905) 1 K. B. 697. “The incorporation of sect. 8 does 
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charterers, shall become or be held responsible for damage or loss 
resulting from faults or errors in navigation, or in the manage- 
ment of the said vessel (n), nor^liall the vessel, her owner or 
owners, charterers, agents, or master be held liable for losses 
arising from dangers of the sea or other navigable waters, acts of 
God, or public enemies, or the inherent defec#, quality, or vice of 
the things carried, or from insufficiency (ff package, or seizure 
under legal process, or for loss resulting from any aq^; or omission 
of the shipper or owner of the goods, his agent or represen*fcative, 
or from saving or attempting to save life or property at sea, or 
from any deviation in rendering suchgservice. 

§ 4. That it shall be the duty of the owner or owners, master 
or agent of any vessel transporting merchandise or property from 
or between ports of the United States and foreign ports to issue 
to shippers of any lawful merchandise a bill of lading, or ship- 
ping document stating, among other things, the marks necessary 
for identification (o), number of packages, or quantity, stating 
whether it be carrier’s or shipper’s weight and apparent order or 
condition of such merchandise or property delivered to and 
received by the owner, master, or agent of the vessel for trans- 
portation, and such document shall be yrimd facie evidence of the 
receipt of the merchandise therein described. 

§ 5. That for a violation of any of the provisions of this Act, 
the agent, owner, or master of the vessel guilty of such violation, 
and who refuses to issue on demand the bill of lading herein pro- 
vided for, shall be liable to a fine not exceeding two thousand 
dollars. The amount of the fine and costs for such violation 
shall be a lien upon the vessel, whose agent, owner, or master is 
guilty of such violation, and such vessel may be libelled therefor 
in any district court of the United States, within whose juris- 
diction the vessel may be found. One-half of such penalty shall 
go to the party injured by such violation, and the remainder to 
the Government of the United States. 

§ 6. That this Act shall not be held to modify or repeal 
sections forty-two hundred and eighty-one, forty-two hundred and 
eighty-two, and forty-two hundred and eighty-three of the Revised 


nothing more than give immunity in respect of loss resulting from 
certain specified causes in the course of the voyage, provided the 
shipowner has exercised due diligence to make the ship seaworthy. The 
reference to due diligence is a mere ^alification upon that immunity; 
it is not a limitation of the obligation under the^ warranty.” Chan- 
nell, J., ibid, at p. 707. The point has been similarly decided in the 
United States : The Carib Prince (1897), 170 U. S. Rep. 655. 

(n) See note (i), supra, and pp.* 269— -272. * 

^ (o) Where the 'charterer agreed to do the loading, and supplied the 
marks for insertion in the bill of lading to the captain, the shipowner 
was entitled to an indemnity from the charterer in respect of liability 
incurred by reason of wrong marks to indorsees of the bills of lading, 
nSwithstanding this section : Elder Dempster & Co, v. Dunn (1909) 
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Statutes of the’^United States (p), or any other Statute defining 
the liability of vessels, their owners, or representatives, 

§ 7. Sections one and four of this Act shall not apply to the 
transportation of live animals.* 

§ 8. That this Act shall take effect from and after the first day 
of July, eighteen hgindred and ninety-three. 

Approved, Februar|r 13th, 1893. 


(p) Sect. 4281 deals with liability for gold, &c-, sect. 4282 with 
liability for loss by fire, and sect. 4283 with limitation pf liability to the 
value of ship and freight, — much to the same purpose as §§ 502 and 503 
of our Merchant Shipping Act, 1894. 
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AtrsTRALiAN, New Zealand, and Canadian Acts. 

The American Harter Act has been imitated by the Parlistments 
of the Commonwealth of Australia, of New Zealand, -and of the 
Dominion of Canada (a). The Australian Act (sect. 7) and the 
Canadian Act (sect. 12) impose a penalty on any master or agent 
who issues a bill of lading containing terms declared by the Acts 
to be illegal. As the issue of a bill of lading by a captain or 
agent in an Australian or Canadian port would be an act done 
within the Australian or Canadian jurisdiction, the effect of this 
is that the Acts have to be incorporated in bills of lading issued 
in Australia or Canada in the same way as the Harter Act (by 
reason of sect. 5 of that Act) is incorporated in bills of lading 
issued in the United States. 

The New Zealand Act does not contain any equivalent clause 
imposing a penalty on the issue of bills of lading in contravention 
of the Act. It does declare (sect. 300) that certain provisions in 
a bill of lading shall be illegal (b), and this presumably would 
have effect in any proceedings before a New Zealand Court upon 
a bill of lading signed in New Zealand. But if a bill of lading 
were issued in New Zealand by the captain of a British ship 
containing terms declared to be illegal by section 300 (and there is 
nothing to prevent that happening), and it is sued upon in this 
country, the Court, presumably, would disregard the New 
Zealand Act, just as it would disregard the Harter Act if the 
captain of a British ship issued a bill of lading in the United 
States that did not incorporate the Harter Act. In the experience 
of the editors bills of lading are usually signed in New Zealand 
without any reference to, or incorporation of, the New Zealand 
Act. 


Sea Caekiage oe Goods Act (1904) (Atjstealia). 

Be it enacted by the King’s Most Excellent Majesty, the 
Senate, and the House of Eepresentatives of the Commonwealth 
of Australia, as follows : — 

1 . This Act may be cited as the Sea Carriage of Goods Act, 1904. 

2 . This Act shall commence on tl^ 1st January, One thousand 
nine hundred and five. 

3 . In this Act ‘‘goods” includes every description of wares, 
merchandise, and things, except live animals. 


(a) And in Fiji by Ordinance XIV. of 1906. Tbe Ordinance ^ is 
substantially the same as the Australian Act of 1904. See Australasian 
United Co. v. Hunt, (1921) 2 A. C. 301. 

{o) See also sect. 9 of the Act No, 37 of 1911. 
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4 , — Tliis«^ct shall apply only in relation to ships carrying 
goods from any place in Australia to any place outside Australia, 
or from one State to another State, and in relation to goods so 
carried, or received to be so ca?ried, in those ships. 

^ (2.) This Act shall not apply to any bill of lading or document 
made before the Thi^'tieth day of June, One thousand nine hundred 
and five, in pursuance of a contract or agreement entered into 
before the Seventeenth day of November, One thousand nine 
hundred and* four. 

5. Where any bill of lading or document (c) contains any clause, 
covenant, or agreement whereby — 

(a) the owner, charterer, '•master, or agent of any ship, or the 

ship itself, is relieved from liability (d) for loss or 
damage to goods arising from the harmful or improper 
condition of the ship’s hold, or any other part of the 
ship in which goods are carried, or arising from 
negligence, fault, or failure in the proper loading, stow- 
age, custody, care, or delivery of goods received by them 
or any of them to be carried in or by the ship ; or 

(b) any obligations of the owner or charterer of any ship to 

exercise due diligence, and to properly man, equip, and 
supply the ship, to make and keep the ship seaworthy, 
and to make and keep the ship’s hold, refrigerating and 
cool chambers and all other parts of the ship in which 
goods are carried fit and safe for their reception, 
carriage, and preservation, are in any wise lessened, 
weakened, or avoided (e) ; or 

(c) the obligations of the master, officers, agents, or servants 

of any ship to carefully handle and stow goods, and to 
care for, preserve and properly deliver them, are in any 
wise lessened, weakened, or avoided, 
that clause, covenant, or agreement shall be illegal, null and void, 
and of no effect (/). 


(c) Query if a charterparty is a “document” within this? It is 
certainly a document which may contain stipulations of the nature 
here dealt with. But if “ charterparty or bill of lading ” were intended 
it seems an obscure thing to say “ bill of lading or document.” See 
also footnote (g) on p. 482, supra. 

(d) Cf. Hordern v. Commonwealth Line^ (1917) 2 K. B. 420. 

(e) A clause providing that no claim for loss or damage shall be 
enforceable unless made within seven days from the date when the 
cargo was, or should have been, landed, is void by reason of this section. 
Australasian United Go. v. Huni, (1921) 2 A. C. 351. 

(/) A bill of lading incorporated by a “ clause paramount ’’ the pro- 
visions of this Act. It also contained a clause providing (inter alia) 

that “ any latent<%defects in the hull^and tackle shall not be considered 
unseaworthiness, provided the same did not result from want of djie 
diligence of the owners, or any of them, or of the -ship’s husband or 
manager.” Held, that this clause was not rendered null and void by 
sect. 5 of the Act so as to prevent the shipowner relying on it as a 

defence : Charlton & Bagshaw v. Law (1918), Sess. Cas. 317. ^ed 

queer e. 
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6. All parties to any bill of lading or docuifient relating to 
the carriage of goods from any place in Australia to any place 
outside Australia shall be deemed to have intended to contract 
according to the laws in force at file place of shipment, and any 
stipulation or agreement to the contrary, or purporting to oust or 
lessen the jurisdiction of the Courts of the ^^ommon wealth or of 
a State in respect of the bill of lading ^r document, shall be 
illegal, null and void, and of no effect. 

7 . The owner, charterer, master, or agent of a ship shali not — 

(a) insert in any bill of lading or document any clause, 

covenant, or agreement declared by this Act to be 
illegal, or ^ 

(b) make, sign, or execute any bill of lading or document 

containing any clause, covenant, or agreement declared 
by this Act to be illegal. 

Penalty : One Hundred Pounds. 

8 . — (1.) In every bill of lading with respect to goods, a war- 
ranty shall be implied that the ship shall be, at the beginning 
of the voyage, seaworthy in all respects and properly manned, 
equipped, and supplied. 

(2.) In every bill of lading in respect to goods, unless the con- 
trary intention appears (y), a clause shall be implied whereby, if 
the ship is at the beginning of the voyage seaworthy in all 
respects (h) and properly manned, equipped, and supplied, neither 
the ship nor her owner, master, agent, or charterer shall be 
responsible for damage to or loss of the goods resulting from (i) — 
(a) faults or errors in navigation, or 
(h) perils of the sea or navigable waters, or 

(c) acts of God, or the King’s enemies, or 

(d) the inherent defect, quality, or vice of the goods, or 

(e) the insufficiency of package of the goods, or 

(/) the seizure of the goods under legal process, or 
(ff) any act or omission of the shipper or owner of the goods, 
his agent, or representative, or 


(g) The qualification “ unless the contrary appears ” can apparently 
only apply to a provision in a bill of lading by which the shipowner 
foregoes some of the exemptions given to him by this section, but not 
to one w'hich purports to increase them. For any provision of the 
latter nature will be void under sect. 5, supra. 

(h) The Harter Act makes the right of the shipowner to rely upon 
any exceptions at all conditional on his exercising due diligence to 
naake the ship seaworthy. See footnote (1) on p. 483. This Australian 
Act makes his right to rely upon any (fXception of any kind conditional 
on the ship being in fact seaworthy. If therefore a ship is in fact 
unseaworthy by reason of the existence of some defect, which the most 
careful shipowner using the utmoar*; diligence could n(f{; discover, he has 
in effect to insure the cargo against loss or damage by any cause 
whatever throughout the voyage, and even though the undiscovered 
defect in no way causes or contributes to the loss or damage. 

(i) Presumably “fire” is an exception to be added to this list by 
virtue of §§ 502 and 509 of the Merchant Shipping Act, 1894. And so 
as to sect. 293 of the New Zealand Act of 1908. 
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(h) saving Br attempting to save life or property at sea, or 

(i) Any deviation in saving or attempting to save life or 

property at sea. 


New Zealand — Act -No. 117 oe 1908. 

Sects. 15 t^ 16 of this Act, as amended by sect. 2 of Act No. 25 
of 1922, reproduce sects. 1 to 3 of the Bills of Lading Act, 1855, 
printed on p. 454, swpra. The only variation is that (by the 
amendment in 1922) the eqifLvalent of sect. 3 of the Bills of Lading 
Act, 1855, reads : “ Every bill of lading in the hands of a shipper 
or consignee or indorsee for valuable consideration, &c.” 


New Zealand. — Act No. 178 of 1908 (/c). 

1 . The Short Title of this Act is — ‘‘ The Shipping and Seamen 
Act, 1908.’' 

2. — (1) This Act . . . applies to all British ships registered at, 
trading with, or being at any place within the jurisdiction of 
New Zealand, and to the owners, masters, and crew thereof, 
except (1) as hereinafter provided. 


PART XI. 

Liability of Shipowners. 

293 . If the owner of any ship transporting merchandise or 
property to or from any port in New Zealand exercises due 
diligence to make the ship in all respects seaworthy and properly 
manned, equipped and supplied, neither the ship, her owners, 
charterers, or agent shall become or be held responsible for 
damage or loss resulting from faults or errors in navigation or 
in the management (m) of the ship, nor shall the ship, her owners, 
charterers, agent, or master be held liable for losses arising from 
dangers of the sea or other navigable waters, acts of God, or 
public enemies, or the inherent defect, quality, or vice of the 
thing carried, or from insufficiency of package, or seizure under 


(k) This Act repeals and re-enacts, in almost identical terms, an 
earlier Act, No. ^ of 1903. An (No. 58 of 1922) which amends 
this Act of 1908 has been passed in New Zealand, but has not y^t 
received the Boyal Assent. 

(l) The exception is as regards His Majesty 's ships and ships 
belonging to the Government of New Zealand. 

(m) As to the words “navigation” and “management,” 'Ifeee 
pp. 269 — 272, supra. 
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legal process, or for loss resulting from any aciP or omission of 
the shipper or owner of the goods, his agent or representative, 
or from saving or attempting to save life or property at sea, or 
from any deviation in rendering stich service. 

300. — (1.) Where any bill of lading or shipping document 
contains — ^ 

(a) Any clause, covenant, or agreement i^hereby the manager, 

agent, master, or owmer of any ship, or the shij) itself, 
shall be relieved from liability (n) for losi or damage, 
arising from the harmful or improper condition of the 
ship’s hold, negligence, fault, or failure in proper 
loading, stowage, custody, ^care, or proper delivery of 
any and all lawful merchandise or property committed 
to its or their charge ; or 

(b) any covenant or agreement whereby the obligations of the 

owners of the ship to exercise due diligence to properly 
equip, man, provision, and outfit the ship, to make the 
hold of the ship fit and safe for the reception of cargo, 
and to make her seaworthy and capable of performing 
her intended voyage, or whereby the obligations of the 
master, officers, agents, or servants to carefully handle 
and stow her cargo, and to care for and properly 
deliver the same, are in any wise lessened or avoided — 
such clause, covenant, or agreement shall be null and void and of 
no effect, unless the Court before which any question relating 
thereto is tried shall adjudge the same to be just and 
reasonable (o). 

(2.) This section shall not apply to the transportation of live 
animals. 

302.-~(l.) The agents in New Zealand of any ship not registered 
in New Zealand shall be deemed to be the legal representatives of 
the master and owner of the ship after the departure of the ship 
from the port at which she was discharged for the purpose of 
receiving and paying claims for short delivery or pillage of cargo, 
and the amount -of any such claim may be recovered from such 
agents in any Court of competent jurisdiction : 

Provided that it shall be lawful for such agents, by notice in 
writing delivered to the Collector not later than twenty-four hours 
before the departure of any ship, to decline to accept any 
responsibility under this section in respect of that ship, in which 
case the master and some other person approved by the Collector 
shall, before the ship is allowed her clearance, enter into a joint 
and several bond in a sum not exceeding the value of her cargo, 
as shown by the ship’s papers, for the payment of any sum 
which, together with costs, may be recovered against the agents 
of such ship. 


(n) Cf. Hordern v. Commonwealth Line, (1917) 2 K. B. 420. 

As to the similar provision in sect, 7 of the Eailway and Canal 
Traffic Act, 1854, see p, 272, supra. 
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(2.) No proceedings for the recovery of any claim under this 
section shall be taken unless notice of the claim is given to the 
agents not later than fourteen days after the delivery of the 
cargo in resiDect of which the cl3im is made. . 

% 303. Every bill of lading issued by the manager, agent, master, 
or owner of a ship^ and signed by any person purporting to he 
authorised to sign th^ same, shall be binding on the master and 
owner of the ship, as if the bill of lading had been signed by the 
master. • 

304. Nothing in this Part of this Act shall be construed to 
lessen or take away any liability to which any master or seaman, 
being also owner or part o\<hier of the ship to which lie belongs, 
is subject in Ms capacity of master or seaman, or, except the 
last preceding section, to extend to any British ship which is not 
recognised as a British ship within the meaning of this Act. 


New Zealand. — ^Act No. 37 of 1911. 

{Shipping and Seamen Amendment Act, 1911). 

§ 9. All parties to any bill of lading or other document 
relating to the carriage of goods from any place in New Zealand 
to any place outside New Zealand shall be deemed to have 
intended to contract according to the laws of New Zealand in 
force for the time being, and any stipulation or agreement to the 
contrary, or purporting to oust or restrict tlie jurisdiction of the 
Courts of New Zealand in respect of that bill of lading or 
document, shall be null and void. 


New Zealand. — Act No. 25 oe 1922. 

3. — (1.) In this section the expression “ received for shipment 
bill of lading” means a shipping document issued in accordance 
with the provisions of this section, signed by a person purporting 
to be authorized to sign the same, and acknowledging that the 
goods to which the document relates have been received for 
shipment. 

(2) No “received for shipment” bill of lading shall be 
issued (p) : 

(a) Until the goods are possession of the owner of the 

ship or of some person duly authorized on his behalf; 

(b) Except for a named ship in which space has been actually 

reserved ; 

(c) Earlier than twenty-one days before the time when th% 

ship is expected to be in port in readiness to load ; 
but the issue of a “ received for shipment ” bill of lading shall 
be sufficient evidence until the contrary is proved that the require- 
ments of this sub-section have been complied with. 
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(3.) Every received for sMpment ” bill lading shall 
contain (p) a provision that, in the event of the goods being 
unavoidably shut out frona the named ship, the shipowner shall 
forward the goods by his next-avauable ship, or, at his option, by 
a ship of some other owner, or by a ship sailing within a specified 
number of days, but otherwise on the same t#rms and conditions, 
muiatis mutandis, as if the goods were aiitually shipped by the 
named ship. 

(4) Every “ received for shipment’’ bill of lading shall •for all 
purposes be deemed to be a valid bill of lading with the same 
effect, and capable of negotiation in all respects, and with the 
same consequences, as if it were a Bill of lading acknowledging 
that the goods to which it relates had been actually shipped on 
board. 


Canada. — Watee-Cabriage of Goods Act (1910). 

9, & 10 Edw. 7, c. 61. 

1 . This Act may be cited as The Water-Carriage of Goods Act. 

2. In this Act, unless the context otherwise requires : — 

(a) “ goods ” includes goods, wares, merchandise and articles 

of any kind whatsoever, except live animals, and 
lumber, deals, and other articles usually described as 
“ wood-goods ” (g) ; 

(b) “ ship ” includes every description of vessel used in 

navigation not propelled by oars; 

(c) “ port ” means a place where ships may discharge or load 

cargo. 

3 . This Act applies to ships carrying goods from any port in 
Canada to any other port in Canada, or from any port in Canada 
to any port outside of Canada, and to goods carried by such 
ships, or received to be carried by such ships. 

4 . Where any bill of lading or similar document of title to 
goods contains any clause, covenant or agreement whereby — 

(a) the owner, charterer,- master, or agent of any ship, or the 
ship itself, is relieved from liability (r) for loss or 
damage to goods arising from negligence, fault, or 
failure in the proper loading, stowage, custody, care 
or delivery of goods received by them or any of them 
to be carried in or by the ship ; or 
(5) any obligations of the owner or charterer of any ship, to 
exercise due diligence to properly man, equip, and 
supply the ship, and fJaake and keep the ship sea- 
worthy, and make and keep the ship’s hold, 


(p) There appears to be no penalty, or other sanction, for the enforce- 
ment of the prohibition in sub-sect. 2 or of the direction in sub-sect. 3. 
. (q) The definition in this paragraph in the original Act was repealed, 
and the above words in italics were substituted, by an amending Act of 
1911 (1 & 2 Geo. 5, c. 27, s. 1). 

(r) Of. Hordern v. Commonwealth Line, (1917) 2 K. B. 420, 



APPENDIX VL 


49S 


ref ri^ra ting and cool chambers, and all other parts 
of the shijD in which goods are carried, fit and safe for 
their reception, carriage and preservation, are in any 
wise lessened, weakened or avoided ; or 
(c) the obligations of the master, officers, agents, or servants 
of any sMp to carefully handle and stow goods, and to 
care for, preserve, and properly deliver them, are in 
anj- wise lessened, weakened or avoided; 
such clause, covenant or agreement shall be illegal, null and void, 
and of no effect, unless such clause, covenant or agreement is in 
accordance with the other provisions of this Act. 

5. Every bill of lading, dr similar document of title to goods, 
relating to the carriage of goods from any place in Canada to any 
place outside of Canada shall contain a clause to the effect that 
the shipment is subject to all the terms and provisions of, and all 
the exemptions from liability contained in, this Act ; and any 
stipulation or agreement purporting to oust or lessen the juris- 
diction of any Court having jurisdiction at the port of loading 
in Canada in respect of the bill of lading or document, shall be 
illegal, null and void, and of no effect. 

6 . If the owner of any ship transporting merchandise or pro- 
perty from any port in Canada exercises due diligence (s) to make 
the ship in all respects seaworthy and properly manned, equipped 
and supplied, neither the ship nor the owner, agent or charterer 
shall become or be held responsible for loss or damage resulting 
from faults or errors in navigation or in the management of the 
ship, or from latent defect. 


(s) The Harter Act makes the right of the shipowner to rely upon any 
exceptions depend on his having exercised due diligence to make the ship 
seaworthy (see footnote (1) on p. 483). The New Zealand Act is to 
the same effect (see sect. 293 on p. 489). The Australian Act makes 
his right so to rely dependent on the ship being in fact seaworthy (see 
footnote (h) on p. 487). The result under the Harter Act and the New 
Zealand Act is that if a steamer is sent to sea with insufficient bunkers, 
and is sunk just after sailing by the gross negligence of another ship, 
the shipowner cannot plead “perils of the seas,” i.e, the penalty 
follows, though the failure in no way causes or contributes to the 
loss. The Canadian Act is less drastic. Under sect. 6 the right to rely 
on exceptions of negligence and latent defect is made dependent on 
the fulfilment of the obligation to use due diligence , but the exceptions 
allowed or imposed by sect. 7 are unconditional. This would still have 
the result that if in the case put above the ship was sunk by the 
negligent navigation of her own master the shipowner must he liable, 
though the insufficiency of the'* bunkers was perfectly immaterial in 
relation to the loss of cargo. And tbe exceptions in sect 7, e,g. hre, 
must presumably mean “not caused by negligence”; for if a fire 
was caused by ne'^ligenoe of the crew the condition in sect. 6 would 
be imposed. Eire caused by unseaworthiness will make the shipowner 
liable under sect. 7, unless he can discharge the onus of proving that 
the unseaworthiness, and consequently the fire, arose “without his 
actual fault or privity, or without the fault or neglect of his agents, 
servants or employees ” : Royal Exchange Corporation v. Kingsley &o,, 
(1923) App. Cas. 235. 
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7. The ship, the owner, charterer, agent or master shall not be 
held liable for loss (s) arising from fire, dangers of the sea, or 
other navigable waters, acts of Go^ or public enemies, or inherent 
defect, quality or vice of the thing carried, or from insufficiency 
of package or seizure under legal process, or from loss resulting 
from any act or omission of the shipper or^wner of the goods, 
his agent or representative, or from saving*or attempting to save 
life or property at sea, or from any deviation in rendering such 
service, or other reasonable deviation (t), or from strikes,* or for 
loss arising without their actual fault or privity or without the 
fault or neglect of their agents, seiw^nts or employees (u). 

8 . The ship, the owner, charterer, master or agent shall not be 
liable for loss or damage to or in connection with goods for a 
greater amount than one hundred dollars per package, unless a 
higher value is stated in the bill of lading or other shipping 
document, nor for any loss or damage whatever if the nature or 
value of such goods has been falsely stated by the shipper, unless 
such false statement has been made by inadvertence or error. 
The declaration by the shipper as to the nature and value of the 
goods shall not be considered as binding or conclusive on the ship, 
her owner, charterer, master or agent. 

9 . Every owner, charterer, master or agent of any ship carry- 
ing goods, shall on demand issue to the shipper of such goods a 
bill of lading showing, among other things, the marks necessary 
for identification as furnished in writing by the shipper, the 
number of packages or pieces, or the quantity or the weight, as 
the case may be, and the apparent order and condition of the 
goods as delivered to or received by such owner, charterer, master 
or agent ; and such bill of lading shall be primd facie evidence of 
the receipt of goods as therein described. 

10. (cc). 

11 . When a ship arrives at a port where goods carried by the 
ship are to be delivered, the owner, charterer, master or agent 


(t) It is not very apparent how “loss” can “ arise from deviation, ' 
a comment which also applies to sect. S of the Harter Act, sect. 8 of 
the Australian Act, and sect. 293 of the New Zealand Act. The 
common law rule concerns loss arising during, or after, deviation (see 
Article 99). It is also difficult to understand what is meant by 
“ other reasonable deviation.” By the common law no deviation is 
permitted unless it is either (i.) to save life, or (ii.) allowed by the 
terms of the contract. If the text is based on an idea that deviation, 
though allowed the contract, m^ly be treated by a judge as 
“unreasonable,” the implication seems impossibly greaL And_ if this 
were clearly stated, by what criterion can a judge determine the 
reasonableness? ^ ^ 

^ (u) The final sentence “ or for loss arising . . . servants or 
employees,” seems to make all the previous part of the section otiose. 
As to “ fault or privity,” see notes on sect 502 of the Merchant 
Shipping Act, 1894, supra, p, 471. 

The whole of this section is repealed by the amending Act of 1911 
(1 & 2 Geo. 5, c. 27, s. 2). 
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of tlie ship shal? forthwith give such notice as is customary (y) at 
the port, to the consignees of goods to be delivered there, that the 
ship has arrived. 

12. Every one, who, being tJie owner, charterer, master or agent 
E a ship, — 

(a) inserts in amy bill of lading or similar document of title 
to goods an^ clause, covenant or agreement declared by 
this Act to be illegal; or makes, signs, or executes any 
bill of lading or similar document of title to goods 
containing any clause, covenant or agreement declared 
by this Act to be illegal; 

without incorporating verh(ftim, in conspicuous type, in the same 
bill of lading or similar document of title to goods, section four 
of this Act ; or 

(h) refuses to issue to a shipper of goods a hill of lading as 
provided by this Act ; or, 

(c) refuses or neglects to give the notice of arrival of the ship 
required by this Act; 

is liable to a fine not exceeding one thousand dollars, with cost 
of prosecution : and the ship may be libelled therefor in any 
Admiralty District in Canada within which the ship is found. 

(2.) Such proportion of any penalty imposed under this section 
as the Court deems proper, together with full costs, shall be paid 
to the person injured, and the balance shall belong to His 
Majesty for the public uses of Canada. 

13. Every one who knowingly ships goods of an inflammable 
or explosive nature, or of a dangerous nature, without before 
shipping the goods making full disclosure in writing of their 
nature to, and obtaining the permission in writing of, the agent, 
master or person in charge of the ship, is liable to a fine of one 
thousand dollars. 

14. Goods of an inflammable or explosive nature, or of a 
dangerous nature, shipped without such permission from the 
agent, master or person in charge of the ship, may, at any time 
before delivery, be destroyed or rendered innocuous, by the master 
or person in charge of the ship, without compensation to the 
owner, shipper or consignee of the goods; and the person so 
shipping the goods shall be liable for all damages directly or 
indhectly arising out of such shipment. 

15. This Act shall not apply to any bill of lading or similar 
document of title to goods made pursuant to a contract entered 
into before this Act comes into force. 

16. This Act shall come into force on the first day of Sep- 
tember, one thousand nine hundred and ten. 


iy) We know of no such custom in any English port. ^Hotice i'S 
sometimes stipulated for, especially on through bills of lading, by a 
clause Party to be notified in which case the duty arises by 

contract. Apart from this it is difficult to see how the shipowner, or 
master, can notify “ the consignees,” whose identity as indorsees 
bills of lading must in most cases be entirely unknown to them. 
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(For many common tem%, see under the title “ Words and 
Phrases of Common Occurrence.'') 


A 1, meaning of, in charter, 88, 89 

Abandonment of ship, and pro rata freight, 383, 385, 386 
if possession regained from salvors, 383 
of warehoused goods, 336 

“ About,” 157 

limitation still subject to ” De minimis'' maxim, 157 

Accident preventing loading, meaning of, 146, 148 
inevitable, 244 
unavoidable, 240 

preventing or delaying discharge, 237 
Accidents, 237 
ACT OF G-OD. 

historical origin of exception, 229 
meaning of, 244 

shipowner must shew absence of negligence, 244 
does not include rats or vermin, 245, 255 
includes fire caused by lightning, 245 
relation of, to perils of the sea, 245, 252 
common carrier not liable for, 224, 226 — 229 
charterer by demise not liable for loss of a ship by, 9 

Adjustment of general average cftitribution, when and where made, 319, 
320 

Admiralty Court ,^who can sue in, sSid when, 223, 436, 438, 439, 456 
payment of freight into, when good, 451 

Advance Freight : see Freight, Advance. 

Advances to ship, whether freight or loan, 369 — 371, 399 
A. 
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Advice Note, 

as evidence of terms oif shipment, 10 

APNEEI&HTMENT, CONTBACT ON, 

definition of, 1, 2 
parties to, 34 — 83 
when contained in charter, 1, 9, 
when contained in bill of lading, 2, 3, 9, 62, 58, 59, 62^, 63 
in charter and bill of lading combined, 2, 9, 58, 59, 62, 63, 66 — 67, 
360 

in through bill of lading, 81—83 

effect of indorsement of bill of lading Bn, 79, 80, 184 — 188, 217 — 223 

contained in cards, bills, representations by carrier’s agent, 10 

construction of, 17 — 23 

by what law construed, 19 — 23 

illegality of, by English law, 12, 113 

illegality of, by foreign law, 13, 113 

owner adopting, must adopt all terms of, 76 

representations and undertakings in, 23, 84 

conditions precedent in, 84 — ^95 

conditions implied in, 95 — ^119 

effect of delay in performance of, 106 — 116 

•effect of deviation on, 243, 287 — 289 

•effect of unseaworthiness on, 96—105, 243, 287 

carrier’s liability under, 224 

effect of excepted perils in, 230, 274 — ^276 

exceptions in, how construed, 230, 235 — 243, 265, 267 — 272, 274 — 276 

who can sue for breach of, 223, 276 , 277 

who can be sued for breach of, 277, 278 

who can sue on, in Admiralty Court, 223 

damages for breach of, 419 — 435 

and see Bill of Lading; Charteeparty. 

Afloat, always, 130, 181 

AG-BNT, 

when principal bound by, 38 

when personally liable, 38 — 43 

when liable by estoppel, 39 

when he may claim as principal, 38, 39 

whether if other party looked to supposed principal, 38 

effect of cesser clause on his personal liability, 42, 43 

without the authority he professes, 40 

classes of, for shipowner, 44 

for unnamed principal, 37, 43 

for undisclosed principal, 43 

British agent for foreign principal, 39 

for Crown, 44 

for charterer, position of, when holder of bill of lading, 63 
effect of signature of, without qualification, 39 
form of signature to avoid liability, 39 
for merchants, as, effect of signature, 37 
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AG-BNT — continued . 

when principal ratifies the contract, 38 
for charterer, effect of signatn^ as, 39 
by telegraphic authority, 40 
for shipowner, may lend on bottomry, 303 

All Conditions as per Charter, 60 

All other Conditions as per Charter, 66 

Alongside, oral evidence explaining, 18, 24, 150 
cargo to be brought, 150, 151 

Alterations in contract, effect of, 33 

Always afloat, 130, 131 

Ambiguity in contract, how construed, 18, 24 
when construed by custom, 23 — 31 

America, Harter Act, 105, 170, 269, 481 
text of, 482 — 484 

Anchor in the Port, now at, 94 

Antiquarian Notes, 1, 2, 20, 44, 46, 67, 100, 116, 157, 170, 183, 
228, 229, 234, 235, 257, 305, 367, 368, 387, 389, 420, 436, 451, 
452, 463, 472, 473 

Arbitration Clauses, 

of charter, whether incorporated in bill of lading, 67 
of colliery guarantee, whether incorporated in charter, 3, 4, 67 
power of arbitrator to find custom, 26 

“ claim barred unless arbitration in — months,” validity of, 238 

Arrest of goods on voyage, effect of, on freight, 383 

Arrest and Eestraints of Princes, Eulers, and Peoples, 246 — 252. 

Arrival at loading port, how to be notified, 132, 144, 145 
at port of discharge, no need to notify, 133, 325 
at Liverpool, meaning of, 27 

non-arrival of ship, no evidenge of negligence, 170, 276 
of goods, evidence of negligence, 170, 275 

Arrived ” ship, 1S2— 142, 324 

■“ As customary,” 352, 354, 359, 360 

As fast as steamer can deliver,” 352, 359 

Assignability of charterparty, 4, 51 
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AssiaNEE, of share ’in ship, bound by charter, 50 

Assignment of Freight, effect of, 4 (j 4 
who can sue on, 405 
effect of notice of, 406 
to be earned, good, 404 

mortgagee of ship and assignee of freight, 404 
Assist vessels in all situations, leave to, 289 
Assortment, goods landed for, position of, by statute, 334 
At all Times of the Tide and always afloat, 130 
“At any Ports in any order,” 289, 290 
At Charterer’s Bisk, 237, 272 
At Merchant’s Bisk, 31, 165 , 272 , 304, 309 
At Owner’s Bisk, 237 
At Ship’s Bisk, 163, 167, 237 
At Shipper’s Bisk, 167, 237, 300 

Attachment of goods, how affected by stoppage in transitu, 204 

Australia, Sea Carriage of Goods Act, 485 — i87 

Authorities, orders of, effect of, on clauses as to lay-days, 349 

Average days for loading and discharge, liberty to, 343, 344 
meaning of “ reversible,” 344 

Average : with primage and average accustomed, 367 

AVBBAGE, GENEBAL, 
what is, 305 

in the caSe of fire on board, 236, 263, 306, 310, 471, 475 
effect of exceptions on claims for, 276, 306, 307, 309, 310 
foreign clauses negativing contribution, 276 # 
what expenses of saving shipowners may claim, 295, 314 
sacrifice must be real, and voluntary, 306 
peril must be real, not apprehended, 306, 306 
conditions supporting contribution in, 305, 306 
where ship and cargo belong to same owner, 305 
loss of time not made good to any interest, 313 
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AVEBAG-E, GlS-tJBEAL — continued, 
sacrifices, classes of, 307 

jettison of cargo, 307~-309 
deck cargo, 308, 309 • 

pouring water on cargo, 310 
burning cargo as fuel, 310 
sacrifices of Slip or tackle, 811, 312 
voluntary stranding, 312 

voluntary damage to property of third party, 315 
if due to ship’s unseaworthiness, 310, 312 
sacrifice of freight, 313 
expenditures, classes of, 3(^7, 314—816 
on ship, 314 

in port of refuge, 315, 316 

where resort to port of refuge is occasioned by unseaworthiness, 
289 

unloading and reloading cargo in port of refuge, 315, 316 
warehousing cargo in port of refuge, 316 
pilotage and port dues in port of refuge, 316 
when ship and cargo subsequently lost, 320 
York- Antwerp rules. Appendix IV., 475 
Buies of practice of Association of Adjusters, 316 
lien for, 316, 317, 411 
captain, duty of, to collect, 316, 317 
clause exempting him from duty, 317 

captain’s refusal to give materials for calculating, breach of duty 
by, 317 

how paid by cargo owners, 317, 318 
bond, nature of, 317, 318 
who can sue for, 318 
who are liable for, 318, 319 
consignee’s liability for, 319 
shipper’s liability for, 319 

clause exempting goods from lien but not shipper, 317 

how adjusted, 319, 820 

chartered freight on round voyage, 319 

“ if any, to be adjusted according to British custom,” 319 

shipowner need not employ average adjuster, 320 

York- Antwerp Buies as to 307, 319, 475 

Aveeage, Petty, meaning of, 367 

Average Stater, shipowner not bound to employ, 320 
profession of, 305 


Back Freight, wj3at is, 374 

Ballast, shipowner to supply, 100, 159 
may be freight-paying goods, 160 
ship not ready to load till ballasted, 148, 159 
time for ballasting and demurrage, 350 
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Bank, bill of lading presented through, 195, 196 

Bankruptcy preventing supply of cargo, 146 

what is, to give rise to stoppage^ fn transitu, 202, 203 

Barnacles, delay by, due to restraint of princes. 231 

Barratry, not a peril of the sea, 255 
of captain and crew, 263, 264 
what acts are barratrous, and what not, 264 
deviation for the master’s ends may be, 264 
negligence, however reckless, is not, #264 

Bearer, indorsement of bill of lading to, 184 

Belfast, custom as to discharge of timber, 24, 28, 150 

Belligerent : see National Character ; War. 

Berth-note, 3. 

its intention and effect, 8, 
lump freight under Danube, 378 

Bill of Exchange, and conditional indorsement of bills of lading, 
195—199. 

payment by, and stoppage in transitu, 201 

holders of, drawn against cargo, have no lien on cargo, 416 

BILL OE LADING-, 
definition of, 2, 9, 10. 
how far a negotiable instrument, 185 
perhaps truly so in regard to stoppage in transitu, 185 
“ Shipped,” or ” Beceived for shipment,” 10, 192, 440, 491 
stamps, necessary for, 1; Appendix III., 458. 
as evidence of contract of affreightment, 2, 9, 10, 11 
issue of, does not cancel obligations under charterparty, 52 
when signed, 2, 10 
practice to issue a set, 183 
by whom signed, 10, 183 

authority of master or broker to sign, 70 — 79 
owner may remain liable where master is charterer’s agent to sign, 
5, 6, 58, 76 

modern practice as to, 10, 11, 183 

printed forms of, 10, 31, 76 

statutory liability of persons signing, 79 

effect of signature of, 183 

where there is a charter, 2, 9 

differing from or contradicting charter, 53 — 65 

differing from charter, indorsee of, 62, 63 

when charter is incorporated in, 9, 65, 360, 361 

where there is a charter, whom the holder can sue, 58—65 

parties to, 58 — 65 
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BILL OB LAD^jSTG — continued. 

when agent personally liable on, 38, 39 

position of holder of, when agent for charterer, 53 

shipper nnder, who is not charterer, 58, 59 

captain’s authority to sign, where there is a charter, 75, 76, 401, 402 

captain’s authority to sign, where there is no charter, 73, 74 

beyond authority o^ master, effect of, 70, 71 

as presented by charterers, master to sign, 59 , 77, 79, 420 

cj^Jtain dhly to sign as agent for the charterers, 61 

at any rate of freight, master to sign, 54, 60, 64, 77, 78, 79, 174 

charterer’s duty to present for signature, 78, 147 , 374, 434, 435 

liability for damages for<idelay in presenting, 78, 374 , 434, 435 

construction of, 17 — 23 

construction, by what law, 19 — 23 

illegality of contract in, 12 — ^16 

construction of, by customs, 23 — 31 

stipulations as to loading or unloading in, how construed, 152 
conditions precedent in, 86 

repudiation oif contract in, for breach of conditions precedent, 86 
conditions implied in, 95 
seaw'orthiness under, 96 — ^101 

exceptions as to seaworthiness in, 96, 99, 100, 104, 105, 239, 243 

reasonable dispatch nnder, 106 

frustration of adventure under, 106 — 108 

delay or deviation under, 143, 287—289 

given to holder of mate’s receipt, 166 

may be given without mate’s receipt, 167 

stamps on, effect of, 12 

contents of, when binding on shipper, 10 — ^12 
primd facie evidence that goods were shipped, 70, 71 
unless with “ Quantity, &c., unknown,” 71, 169 
burden of disproving lies on shipowner, 71 

when conclusive evidence by statute, and of what and between 
whom, 79 — 81 
two for same goods, 71 
signed for goods not shipped, 70, 71 
evidence of quantity, how displaced, 71, 275 
and disputed tallies, 71, 275 
conclusive evidence clause, 71, 72, 73, 380 
evidence to displace required from shipowner, 275 
by proving all shipped delivered, 275 
effect of description of goods in, 74, 169, 170 
clean, 167, 170 

inaccuracies in, effect of, i?% unloading, 332 

statements as to goods in, effect of, on freight, 380 

carrier’s liability under, 224 

commencement of ship’s liability under, 166, 237 

and excepted perils, 230 — 244, 274 — 276 

list of exceptions in, 235 — 240 

and policies of insurance, different construction of, 231 — 23? 

rule as to ejusdem generis, 241—243 

burden of proof where goods lost or damaged, 275 
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Bllil/ OF 1j AI>TEGr--contmued, 

and general average, 276, 306, 307 

holder of, has right to delivery of goods, 327 

when shipowner may safely defiver to first person presenting, 

188, 327 

delivery of goods to other than holder of, 321 
when holder of, does not claim delivery, 3p2 
and delivery order, 207 — 208 

parties to, when liable for demurrage in charter, 66*^, 360—364 

who are liable for demurrage on, 362 — 364 

person taking delivery under, liable for demurrage on, 862, 363 

indorsee of, liable for demurrage inf' 362 

whether each indorsee liable for whole, 363, 364 

freight under, 366, 368, 391 

freight due in exchange for bills of lading, 368 

freight on bill of lading quantity less 2 per cent., 391 

when part freight paid in advance, 371, 372 

persons taking delivery under, their liability for freight, 409, 410 

indorsee of, when liable for freight, 409, 410 

lien on, to broker or shipping agent, 417 

holder of, when liable to lien for charterparty freight, 67, 417 

consignee under, position of, 408, 409, 413, 414 

forms of bills of lading, Appendix I., 451 

See Bill of Lading, Indorsement of; Bills op Lading Act; 

Bill op Lading, theodgh. 


BILL OF LADING, INDOBSEMENT OF, 

effects of, 2, 56—65, 74, 79, 184, 186, 187, 220—223 
kinds of, 184, 187 
how effected, 184 

after wrongful delivery of goods, 186 

when it transfers property absolutely, 187, 188 

when it transfers property conditionally, 195 — 199 

when it does not transfer property at all, 219 

property may pass without, 188 

effect of, in c.i.f. sales, 189 — ^193 

jus disponendi, reservation of, 194 

conditional, 195 

to bank, with’ bill of exchange, 195 
conditional, vendee under, 196 
conditional, vendee cannot require whole of set, 196 
effect of, on stoppage in transitu, ^05 
effect of, under Bills of Lading Act, 79, 220, 221 
acting as a mortgage, 217 
acting as a pledge, 218, 219 ^ 
second, effect of, on contract, 219 
and liability for demurrage, 362 
and liability for freight, 409 — 410 
^nd liens for freight in charter, 414 
restrictive indorsement, when affecting captain, 11 
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BILL OF LADMG, THEOIJOH, 
nature of, 81 

for sea and land carriage, 81 — 83 
wliona contract in, is with, Si 
freight on, how payable, 81, 365 
incorporation of^cean bill of lading, 82, 185 
freight for inland transit under, 82, 411, dl8 
and subordinate bills of lading, 82, 185 
notification to consignee under, 325 
clause as to failure to notify, 239 

BILLS OF LADING- ACT,\0, 79, 80, 186, 189, 206, 220, 277, 362, 
410, 454 

Blank, indorsement of bill of lading in, 184 

Blockade, effect on contract by English law, 16, 17, 108, 110, 126, 127 
effect of International Law, 17 
clauses as to, 127, 128 
is an arrest o: princes, 247 
breaking, when barratry, 264 
justifies delay or deviation, 292, 293 
effect on time freight, 393 

BOTTOMEY, 

captain’s power to borrow on, 281, 301 — 304 

what is necessity for, 283, 303, 304 

there must be maritime risk in, 302 

must not be an advance on personal credit, 302 

deviation without consent from voyage in bond, 302 

amount of, 303 

communications with owners as to, 284, 285, 303, 304 

what can be pledged in, 302 

loss of cargo under, 302 

agent of shipowner may lend on, 303 

obligee of bond, payment of freight to, good, 401 

Bbbach 

of representations and conditions, oral or written, 23, 84 
of contract, when final, 151, 325 

Breakage, exception of, 260, 211 

Breakdown of Machinery or Steamer, 236, 243, 393, 394 

Bristol, practice at port. Appendix II., 453 
custom of port, 349, 453 


Broken STOWAfE, 157 
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IKokbe, 

position of, as agent of shipowner, 45 

his work with regard to ship, 46 

his commission, 47, 48 

whether on freight only, 48 

or on freight and demurrage, 48 

“ on completion of loading,” 48 

under charter “ to arrive,” 48 

commission on “ all hire earned,” 48 

right to sue for commission, 47, 440 

charterer can sue as trustee for, 47 

whether agent to accept revocation of^ charter, 45 

is agent to effect charter, 45 

classes of, 46, 47 

when a party to charter, 38 — iB 

his representations, part of contract, 10, 88 

power of captain to employ, 49 

authority to sign bill of lading, 70 — 76, 80, 183 

statutory liability of, signing bill of lading, 79, 80 

payment of freight to, 45, 400 

his lien on bill of lading, 417 

Bullion, implied warranty of fitness to carry, 97, 103, 260 

Bunkek Coal, may be taken before loading, 148 
whether charterer or owner to supply, 281, 394 
unseaworthiness from insufficiency, 97, 281, 310 
only take coal for chartered voyage, 143, 156 
unless by custom not so restricted, 143, 156 

Buedbn of Proof, when goods are damaged or lost, 275 

Burden, Ship’s, when condition precedent, 89, 91 
” full reach and,” 143 


Cabins, charterer’s right to carry passengers and goods in, 155, 159 

CALL, LIBEETY TO, 
as excepted peril, 239 

must be interpreted according to adventure, 289, ‘290 
does not authorise unnecessary deviation, 289, 290 
” at any ports in any order,” 289^ 290 

Canada, Water Carriage of G-oods Act, 238, 491 

Ganobllino Clause, 93, 94, 109, 122, 143, 243 , 358, 421, 424, 428 
when option must be declared under, 122 
does not operate after ship on demurrage, 343 

Capable of being covered by Insurance, Damage, 23% 268, 807 
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Capacity of Sht^ , when condition precedent, 89 
statements as to, effect of, 84, 89, 155, 378 
dead weight, 89, 90, 157 

^CAPTAIN, 

working ship fo;|^ share of profits, 7, 48 
position of, abroa(^, effect of telegraph on, 49, 76 
power to effect or vary charters, 48, 49 
ppwer tcf employ broker, 49 
power to settle accounts abroad, 49 
ordinary authority of, 76 

to sign bills of lading as^ agent for charterer, 58 
'when cannot make freight payable in advance, 75, 79 
to sign hills of lading as presented, 59, 77, 79 
to sign bills of lading without prejudice to charter, 54, 60, 64, 
70, 75, 77, 79 

when must sign personally, 78 

“ at current or any rate of freight,” 79 

authority to sign bill o: lading, 70—79 

authority where there is no charter, 73, 74 

authority where there is a charter, 75 

signing bills of lading for goods not on board, 70, 71 

liability as to quality marks in bill of lading, 74, 80 

liability of his owners for statements in bill of lading, 73, 74 

signing second bill for same goods, 71 

signing bill of lading, beyond his authority, 74, 75 

signing bill of lading, statutory liability of, 79, 80 

signing bill of lading, as agent for whom, 58 — 62 , 401, 402 

position under charter not a demise, 4—6, 401 

position under charter amounting to a demise, 4 — 6, 402 

bound to stow skilfully, 160, 161 

power to shift cargo once loaded before sailing, 161 

or to land cargo to stow other cargo, 161 

barratry of, 263 

negligence of, exception of, 265 

exception of his negligence 'v’hen owner or part-owner, 265. 

appointment of incompetent or drunken, 265 

when can be sued for damage to goods,* 278 

his authority on voyage, 280—283 

authority conferred by shipment, 20, 282 

when agent for shipowner, 281 

when agent for cargo-owner, 282, 283 

when agent for charterer, 281 

necessity as ground for his 'Authority, 283 

when he should communicate with owners before acting, 284, 285, 
. 292, 296, 304 

when he shoi^d use telegraph, 985 

when he may delay or deviate on voyage, 292, 293 

duty to take care of goods on voyage, 295 , 296 

power to sell damaged cargo, 296, 297 

power to tranship, 298, 299 

power to raise money on cargo, 301 
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CAPXAIN-oontinued. 

power as to bottomry , 301 

2*erage fro^a cargo, 316, 817 

not bound to collect salvage from cargo, 3y, 321 

bis duty in unloading, 324, 326 ^ 

duty on receiving notice o: stoppage in transitu, 217 

when affected by restrictive indorsement, 11 

his duty to deliver, 324, 326 

not bound to separate ly bulk <=“8°’ 

when goods mixed and unidentifiable, 329 

mustTeS^fo right olatoant, “ 

rw“ “S. SS lin ■‘■“■>11'" 

retains his lien by warehousing, 332, d85 
his position, if consignee does f 

when may refuse delivery of go^s, 327, 832 
cannot sue for demurrage. 862, 400 

wmlnt oTfrei^^^^^ before it is dne, 899 

faXVo^^Src’t 

lannot retain freight as against shipowners, 400 
no lien on freight for wages, etc., 400 
bow may waive hen for 4:16 

r»T«.“S ■>-« 

64, 77, 78, 79, 174, 403 
Captxjeb and Seizubb, 250 

deviation to avoid, 293 vAva^e 249 

apprehension of, may excuse completion of voyage, 21 a 

defined, 250 

^■^not’shipped, bill of lading signed for, 70, 71 

charterer’s liability for ^7 

or for cargo that involves delay of ship, 117 
charterer’s duty to provide, 14^147 
failure of charterer to provide 146 

non-existence of, effect on charter, 1 loading 146, 148 

causes preventing ’ 

causes preventing loading of, 146, .. 

^tendered, must reasonably ooinply with charter, 14 
result if cargo shipped is not of agreed kind, 147, 887 



INDEX, 


509 _ 


CARGO — continued. 

short supply of, 146 
to be brought alongside, 15(1 
full and complete, 155 
meaning of, 155 — 157 

full and compltl!e does not include passengers, 155 
where goods destx^yed by fire after shipment, 156, 381 
who may fill up after destruction by fire. 156, 381 
i? less than carrying capacity, 155, 156 
coming from inland, special exceptions for, 146, 147, 244 
“ready to receive” not^ necessarily in loading-berth, 142 
must be ready at ordinary, not unexpected, times, 145 
shipment of cargo of customary nature, 156 
where to be stowed, 158 

shifting, landing, and restowing cargo once loaded, 161 

marks on, errors in, 74, 80, 167, 168, 239 

shipowner to stow properly, 160 

employment of stevedore to stow, 160—165 

shipper may be excused by restraint of princes, 248 

non-arrival in ship, evidence of breach of contract, 276 

and (probably) evidence of negligence, 275 

on' non- arrival, where onus of proof lies, 275 

captain’s duty to take care of, on voyage, 295 

lien for expenses in preserving, 296 

captain’s power to sell damaged, 296 

transhipment of, 298 

captain’s power to raise money on, 301, 303 

captain’s power to sell, to raise money, 301 

and bottomry a;nd respondentia, 301, 302 

pledged without authority, 303 

what can be bottomried, 304 

loss of, when bottomried, 302 

jettison of, 304, 307 — 309 

and general average, 305; Appendix IV., 475 

general average, sacrifice of, 311 

damaged by water to extinguish fire, 310, 471, 475 

burnt as fuel, 310, 476 

damaged by water during repairs to propeller, 311 
warehousing of, and general average, 315, 316 
unloading and reloading in port of refuge, 313, 316; and Appendix 
IV., 477 

when liable for salvage, 320 
liable for life salvage, 320, 321 

shipowner’s lien on, for salvage expenditure, 296, 321, 411 

no duty to exercise this lien for salvors, 317, 321 

only liable %)r freight, in case^of collision, 322 

not liable for damage, in case of collision, 322 

charterer’s duty to provide for discharge of, 341 

shipowner not bound to separate hulk cargo, 324, 327 

mixed and unidentifiable, rights of consignees as to, 329 

not taken by consignee at port of discharge, 332, 333, 374, ST5 

abandonment of, after warehousing, 336 
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CARGO — continued. 

landed for assortment, 334, 335 

entered for overside delivery, 334* 

damaged, claims for, when to be made, 238, 338 

damaged, freight for, 376, 379 , 380 

cannot be abandoned when not worth freight, ^379, 383 

if lost, when freight payable for, 365, 369, €70, 377 

short delivery, danse to dednct valne from freight, 380 

otherwise no snch right of deduction, 380 

shrinking or swelling, freight for, 388, 389 

belonging to shipowner, freight for, 387, 388 

on ship’s account, no lien on, for frei^t, 416 

lien for freight, 411 — 416 

no lien to holders of bill of exchange drawn against it, 410 

damages to, how assessed, 429 — 431 

profits on, when included in damages, 430, 431 

damages for failure to load, 421 — 429 

damages for shutting out cargo, 120, 422 

Cabgo, Deck, 158, 304 

and general average, 308, 309 
See Deck Cabgo. 

CAEGO-OWNBE, 

captain’s duty to, 281, 282, 295, 296 

when captain is agent for, 281, 282 

when captain should communicate with, 284 

and deviation or delay on voyage, 287, 288 

and transhipment, 298 

and cargo sold to raise money, 296, 297 , 301 

and cargo pledged without authority, 301, 302 , 303 

and jettison, 304, 307 

captain must furnish particulars of general average to, 317 

and general average, 305 , 307, 308, 310, 311 

when he can sue for general average, 318 

has no lien on ship for general average, 318 

when liable for general average, 319 

when liable for salvage, 320, 321 

when and whom he can sue for collision, 322 

not liable for collision, 822 

not claiming cargo, 332, 333 

how far lighterman is his agent, 165, 335 

when liable for freight pro rata, 38!U-"883 

and see Consignee; Shippee, 

CARRIER, 

ras agent for vendee, 211, 215 
liability for goods carried, 224 
shipowners who are not, their liability, 224 — 229 
whether lighterman is common, 226 
Warehouseman who undertakes lighterage, 224, 226 
his lien, how affected by stoppage in transitu, 204 
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0 ARRIB H — contiviu ed . 

his lien, effect of end of transit on, 215 
refusal to deliver, effect on stoppage in transitu, 209 
wrongful delivery and stoppage in transitu, 209 
ending transit by agreement with vendee, 211, 215 

Cabbiers Act, applies ^to railway shipowners, 273 
limit of liability raised, 273 

Cash Eboeipts, not documents of title, 208 

Cattle, 

regulations preventing arrival at port of loading, 148, 149 
or preventing delivery at port of discharge, 249, 307, 311 
general average sacrihce of, 307, 311 
freight on fodder for, 391 

Causa proxima and Causa bemota, 233 

Causes beyond Chabtereb’s Control as excepted perils, 340 

Certificate of surveyor, proof of seaworthiness, 159, 239 

Cesser Clause and agent’s liability, 42, 43 
not incorporated in bill of lading, 67 
may be inoperative, if no effective lien given, 78, 173 
and even if charterparty specifies form of bill of lading 173 
effect of, 172—173 
co-extensive wuth lien, 172, 173 
when charterer is consignee, 173 
common form of, 172 
and demurrage, 174 — 182 

CHAETBEPAETY, 
definition of, 1 
etymology of word, 1 
when signed, 2 

stamps on, 1; Appendix III., 457 
assignability, or vicarious performance of, 4, 51 
when a demise or lease of ship, 4—9 
rarely in modern times, 5 

effect of a demise, 5 , 6 , 58 , 62, 165, 277 , 278, 318, 319 , 321, 322, 
401, 472 

illegality of, 12—16 
construction of, 17 — 33 
by what law ^onstrued, 19 — ^23 

when construed in the light of cuSloms, 23 — 31, 135, 136, 279 

variation of, by parol evidence, 18, 23, 24, 30 

explanation of, by parol evidence, 23, 24, 25, 31, 34 

alterations in, effect of, 33 

printed forms of, how construed, 31, 32 

rule as to ejusdem generis, 241 — ^243 
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CHARTBBPARTY — continued. 
parties to, 34 — 83 
who are principals in, 34—36 
statement as to parties in, when final, 34 
when agent hinds his principal, 38 
when agent personally liable as principal, 3a?i 39 
liability of agent for undisclosed principal, 4^ 
agents for Grown not personally liable, 44 
power of managing owner to effect or vary, 45 
powers of broker to effect, 45 
powers of captain to effect, 48, 49 
powers of mortgagor to effect, 51, 52^ 
who are bound by, 49 — 52 
when binding on part-owner, 49 
when binding on purchaser, 50 
when binding on mortgagee, 51, 52 
whom shipper under, can sue, 58 — 60 
position of shipper who is not charterer, 58 — 62 
representations and undertakings in, 23, 84 — 119 
repudiation of, 85 
conditions implied in, 95 . 
undertaking of seaworthiness in, 96—105, 243 
operation of charter before loading, 120, 121 
loading under, 132, 133, 134, 150, 152 
when ship is ready to load under, 133, 143 
notice of readiness to load under, 132, 144 
loading under, and exceptions, 146, 147, 244 
cargo tendered must comply with, 147 
remedy of shipowner if it does not, 147 

relations of shipper, shipowner, and charterer as to stowage under, 

160—165 

exceptions in, how construed, 233, 241 — 243 

whether for benefit of charterer as well as of shipowner, 233 

unloading under, 324 

who is liable for demurrage under, 360 

who bound by lien for freight in, 413, 414 

forms of charterparties, Appendix I,, 461 

and see Chartbreb; Demurrage; Freight; Loading; Unloading; 

Voyage, &o. 


CHARTER AND BILL OF LADING, 1, 2, 9, 52—70. 
when they differ, 59, 65 — 67 ^ 

indorsee of bill of lading differing from charter, 62 — 63 
when one incorporated in other, 65 — 67, 360, 361, 414 


Charter and Sub-Chaeter, position of shipper, 60, 61 


Charter, other Conditions, as per, 55, 61, 66, 67, 68, 69 
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Chaetee, Time, a^aworthiness in, 100 
freights in, 393 — 398 
cianses in, 393 — 398 
provision for cessation of hire, ‘"^93, 394 
no cessation unless so provided, 394 
meaning of “ mc^th,” 395 
expiration and re-dq^livery, 395, 396, 397 
inaccuracy of term “re-delivery,” 5, 397 
mode of j^ayment of hire, 397 
withdrawal of ship for non-payment, 397 
lien for hire due, 397, 417 

Chaetee, without Peejudice to, 54, 59 , 60 , 64, 75, 77, 174, 402 , 403 

Chaeteeed Feeight : see Pbeight. 

Chaeteeed Yoyage and carrying voyage, 120 

OHAETEBEE, 
definition of, 2 

position of, under demise charter, 5, 6, 165, 277, 278, 318, 319, 
321, 322, 401, 472 

position of, under charter not a demise, 5, 6, 401, 402 

nature of his interest in the ship, 115, 116 

who is also a shipper, position of, 53—55 

when liable to shippers of goods, 58, 59, 60 

duty not to ship dangerous cargo, 117 — 119 

or cargo involving delay to ship, 117 — 119 

duty to present bill of lading for signature, 78, 147, 340 

liability for delay in such presentation, 78, 434 

duty to name place of loading, 134, 137 

entitled to receive notice of ship’s readiness to load, 132, 144 

duty to furnish cargo, 145 — 147 

when excused 'from loading, 146, 147 

prevented from bringing cargo to port of loading, 146, 147 

obligation to load, when fulfilled, 147 

damages for failing to load cargo, 421 — 423 

to provide full and complete cargo, 156 — ^157 

to provide broken stowage, 157 

and passengers in cabins, 155 

position as to stowage, 160, 162 

whether stevedore is servant of, 162 — ^165 

and, cesser clause, 172 — 182 ■> 

who is consignee, and cesser clause, 173 

when can be sued for damage to goods, 277, 278 

captain’s powef to bind, on voyag'^, 281 

when can sue for general average, 318 

when liable for general average on ship or freight, 319 

when has lien for general average, 318 

when entitled to salvage earned by chartered ship, 6, 321 

duty to provide for discharge of cargo, 324 
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CHARTERER — continued, 

not entitled to notice of readiness to discharge, 133, 322 

agreeing to load or unload in fixed time, 339, 348 

when time not fixed, 362, 354 ^ 

may keep ship all her lay-days, 340 

not excused by illegal orders of authorities, ^9 

when liable for demurrage, 360 

freight, when payable to, 401, 402 

Charterer, Bills op Lading as presented by, 59, 75, 78, 79, 403 

Charterer, Freight to be collected bc, 392 

Charterer’s Agent, consigned to, free of Commission, 159 

Chartering Broker, 45 — 48 

C.I.F. = a price covering cost, freight, and insurance, 189 
effect of sale c.i.f. before shipment, 189 
performance of such contract of sale, 189, 190 
performed by tendering documents, 192 
when second tender may be made, 190 
what constitutes breach of contract, 192 
when property passes thereunder, 190 
when price payable, 193 
“shipping documents” thereunder, 190, 191 
what is proper bill of lading under, 190, 191, 192 
“ Received for shipment ” bill of lading, 192 
by steamer or by sailing vessel, 192 
advance freight under bill of lading, 185 
what is proper policy to tender, 191 
when certificate of insurance proper, 191 
what transit bill of lading must cover, 191, 192 
“ all risks” policies under, 191 
liability of vendor if policy invalid, 191 
seller pays all expenses of delivery, 189 
buyer’s liability for demurrage on bill of lading, 190 
seller’s remedy on buyer’s rejection, 193 
applicability of Sale of Goods Act, 193 

Civil War : c./. War, 

preventing loading, may excuse charterer, 248 
preventing arrival of cargo for loading, 248 

Claims for cargo damaged, when to be made, 238, 338 
barred if not arbitrated in — months, 238 

Glass of ship on register, condition precedent, 88 

Clean Bill op Lading, 167, 170 

Clean Receipt, 166, 167, 170 



INDEX. 


515 


Clbaeances, to procure, 147, 149 

when procured by charterers, 149 

Coal, ordered by master, who liable for, 281 
See also Bunkee Coal. 

Coal Cargo, special e:^eptions for, 244 

CoLLAmiAL Warranty, 23, 84 

Collected by Charterers, Freight to be, 392 

Colliery Guarantee, 3, 134, 142, 340 
how it works, 3, 134 

how far incorporated in charter, 3, 67, 134 
delay before reaching berth under, 134 
“ to load on conditions of,” 3, 134, 142, 340 
what is usual guarantee at Grimsby, 3 

Colliery Working Day, 346 

Collision, exception of, 255, 256 

when a peril of the sea, 251, 253, 256 
cargo not liable for damage by, 322 
cargo-owner may recover damages, 322 
liability for, under demise charter, 6, 322 

Commercial Court, 442—449. 
establishment of, 442 
rules constituting, 442 — 444 
procedure of, 444—449 

Commercial purpose of voyage, frustration of, 93, 95, 107, 108, 112 — 
116, 289, 298 

Commission, consigned to charterer’s agents, free of, 149, 326 
See also Broker. 

Commission Agent may stop in transitu, 201 

CoMMiXTio, when doctrine applies to unidentifiable cargo, 329 

Communication by captain with owners, when necessary, 283 
with goods owner, when necessary, 284, 285 

Compulsory Pilotage, law altered on 1st January, 1918... 224 

Conclusive Evidence Clause, 72, 73, 380 
whether incorporated in charterparty, 67 

Condition, Shipped in Good, 73, 169, 170 
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Conditional Indoesbmbnt, effect of, 195 — 197 

Conditions, Implied, in contract of affreightment, 95 — 119 

Conditions Peeoedent in Chaetbe, 84 — 95 

when oral representation may be treated as, C3, 24, 84 

effect of waiver, 85 

repudiation for breach of, 85 

functions of Court and jury as to, 85 

statements, as to ship’s register, when, 88 

ship’s tonnage, when, 89 

ship’s name, when, 91 

ship’s national character, w^hen, 91, 92 

ship’s whereabouts, when, 92, 93 

ship’s time of loading or sailing, when, 93 

Conditions Peeoedent in Bill op Lading, 86 

CoNSlDEEATiON, what necessary for indorsement defeating stoppage 
in transitu, 206 

no, for indorsement of bill, effect of, 219 
Consigned to Chaetbeee’s Agents feeb op Commission, 149, 326 
CONSIGNEE, 

holding bill of lading, statutory position of, 79, 220 — 223 
who is also charterer, effect of cesser clause, 173 
can sue in tort for negligent carriage, 276, 277 
can sue in contract for negligent carriage, 277 
when liable for general average, 319 

cannot be called on to accept goods before ship’s arrival, 325 

entitled to reasonable time to receive goods, 327 

not clainaing cargo, 332 

right to delivery direct from ship, 327 

where goods are landed for assortment, 334, 335 

where goods are entered as overside goods, 334, 335 

disputing charges of landing, 335 

demanding goods, when part landed, 333 

how far lighterman is agent of, 165, 335 

not having property, cannot be sued, 336 

not having property, cannot counterclaim, 336 

when liable for demurrage, 190, 360, 363 

preventing delivery of goods, 332, *S33, 375, 382 

when must pay freight, 408, 409 

taking delivery under bill of Jiading, to pay freiffht, 409 
who is cargo-owner, 408 

when bound by lien for freight in charter, 413, 414 
general, in Prance, 399 


CoifsiaNOE : see Shippbe ; Caego-ownee. 
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Construction of Contract of affreightment, 17—38 
of printed conditions on passenger tickets, 11, 12 
provinces of Court and of jniy, 18, 85, 86 
by what law, 19 — 23 
by law of ship’s flag, 19 — 23 
form of contract j-teffect of erasure, 31, 32 
effect of whole docijiment to be considered, 18 
consideration of deleted passages, 32 
waiting and printing, 31 
size of type of different parts, 18 
Eule as to ejusdem generis, 241 — ^243 

Constructive Notice, in mercantile documents, 60, 62, 66 

Constructive Total Loss, after previous damage, 311 

Contact with other Goods, 160, 261 

Contraband, 16 

Contract of Affreightment : see Affreightment. 

Contractus, Lex Loci, 19, 21 
Convenient Speed, to proceed with, 93, 94 
Oo-owNERS, remedies against managing owner, 45 
Coppered, A l..,94 

County Courts, Jurisdiction of, 439 — 441; Appendix, 455 
Court, province of, in construction of contract, 18, 85 
CoTEBED BY Insurance, Damage capable of being, 239, 268, 307 
Craft, risk of, 236 

Crew, position under demise charter, 4, 5, 8 
under charter not a demise, 5, 7 
by whom engaged and discj^arged, 46 
barratry of, 255, 263, 264 
negligence of, 265, 266 

Crime of master or crew, when barratry, 264 

Cross-bunker, stowage in, 156, 158 

Crown, charters by agents for, 44 



518 


INDEX. 


OirsTOM, effect of, in construction of contract, 17, 23-f-31, 366 
evidence of, when admissible, 23 — 31, 366 
marks of binding, 25 
means settled practice, 163, 354 
law of foreign country does not constitute, 26, 136 
arbitrator has power to find, 26 
cannot explain well-known terms, 24, 28, 366 

when they bind persons ignorant of them, 31 
test as to repugnancy, SO 
of port of loading, 25, 152, 153, 353 
of port of discharge, 25, 152, 363 
in relation ijo payment of freight, 387, *389, 409 
as affecting place for loading or discharge, 136, 136, 140 — 143 
whether one shipper in port can create, 26, 153 
effect of “ contracting out” on, 26 

” any custom to the contrary notwithstanding,” 24, 28, 150, 352, 356 
See also Bel3?ast, Bristol, Glasgow, Gloucester, Grimsby, Hull, 
Leith, Liverpool, Londor. 

Customary Dispatch, 140, 141, 148, 352, 354 

Customary Manner, 141, 147, 148, 353, 354 

Customary or Eegular Turn, 145, 148, 163, 154, 350 


D.W.C. = dead-weight capacity, 89 — 91, 157 

Damage, meaning of, 239 

Damage capable of being covered by Insurance, 239, 268, 307 

Damage, Ship, 242 

Damage to Cargo, who can sue for, 276 
who can be sued for, 277 

limitation of liability for, 429 — 432; Appendix III., 471 — 474 

claims arising out of, 338 

by water and general average, 310, 471, 475 

by discharging to repair ship, 307 

effect of, on freight, 379, 380 

carrier’s liability for, 224 

onus of proof as to, 170, 275 

measure of damages, 429 — 431 

Damages, rule of, 419 

interest as damages, 336, 42(f 
interest on amount of damages, 420 
calculation of rate of exchange, 421 

for breach of oral agreement included in contract, 23, 84, 88 
for goods shut out, loss of profit on, 120, 422 
interest on freight deposited under invalid claim, 336 
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Dama g-bs — continv ^ d . 

for not presenting bill of lading, 78, 147, 34S, 374, 435 

for detaining ship by not giving orders, 124, 343 

for shipping dangerous goods^ 117, 343 

for shipping goods that involve delay to ship, 117, 343 

may include ad'^nce freight, 37,0 

for goods not shi];^ed, 421 

for failure to deliver goods, 429 

fov delivery oE goods damaged, 429 

for failure to load a cargo, 421 

when no other ship available, 422 

for charterer’s breach of "lime charter, 397 

mitigation of damages, 341, 424 — 428 

penalty clause in charters, 78, 420 

to cargo, how assessed, 429 — 431 

“ not to exceed invoice cost,” &c., 238, 431 

for not signing bills of lading, 434, 435 

limitation of, by statute, 224, 429 , 430, 471 — 474 

limitation action, 430 

and see Feeight, Dead. 

Damages foe Detention : see Detention. 

Dangeeous G-ood^, implied contract not to ship without notice, 117 — ^119 
includes goods involving delay to ship, 117, 118 
what will be notice of, 117, 118 
and see Appendix III., 465, 466 


Day, normal meaning of, 344 

meaning in demurrage clauses, 344 — 347 

part of, counted as whole, 344 

part of, counted as half, 346 

Sundays and holidays, 344, 346 

Saturday half-holiday, 345 

working days, 24, 345 

working-day of twenty-four hours, 346 

working-day of twenty-four consecutive hours, 346 

colliery working, 346 

weather working, 24, 346 

running, 344, 345 

length of, usually defined in colliery guarantee, 346 
surf day, 28, 345 

to average days for loading and discharge, 343 


Dead Freight : see Freight, Dead. 


Dead Weight, 89-.91, 167. 

“ per ton D.W.C. as above,” 157, 378 
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Deck; C&ego, when proper, 158, 159 

if authorized shipowner need not state intention so to carry, 159 
custom to load, 26, 158, 159 

effect of carrying without authorfcy, 158, 304, 308 

similar to effect of deviation, 158 

carrying, not barratry, 265 

and general average, 808 , 309 

in coasting trade, 308 

in timber trade, 309 

Delay in performing contract, effect of, 106 — ^116, 240, 287, 289 
captain’s power to, on voyage, 292, 203 
may constitute deviation, 287 
cargo that involves delay to ship, 117, 118, 119 
war assumed to involve abnormal, 108 
but not so strikes, 108 

DeiiIVeeed, Freight payable by Net Weight, 389 
freight payable on intake measure of quantity, 389 
freight payable on delivery per ton shipped, 389 

DELIVEBY OF GOODS, 

to whom shipowners may safely make, 188, 327 
captain need not give notice of readiness, 133, 325 
when bill of lading not available, 327, 328 
effect of, by shipowner, 328 

shipowner’s duty when conflicting claims for, 327, 328 
“ as fast as steamer can deliver,” 352, 359, 360 
” as fast as master shall require,” 352 
” as customary,” 352, 354, 360 

” according to the custom of the port,” 26, 153, 353, 354, 369 
oral evidence of custom explaining, 24 — 28, 150, 152 — 154 
effect of wrongful, on stoppage in transitu, 209 
what is to prevent stoppage in transitu, 209 — 213 
to forwarding agent, effect of, on stoppage in transitu, 212 
when goods mixed and unidentifiable, 329 — 331 
expense incidental to, as of fresh bags, 337 
contract to pay demurrage, implied from, 361, 362 
what earns freight, 365, 375, 377, 379, 380, 381 
in manner approved by consignee, 375 
” right delivery of cargo,” 378 
of timber at Grimsby, freight due on complete, 381 
to person who has deposited freight, 335, 336 
damaged, effect of, on freight, 37^, 380 
short, effect of, on freight, 381 
short-shipped, effect of, on freight, 380 
short of destination, effect of,^on freight, 382-*-3o7 
when concurrent with payment of freight, 392 
contract to pay freight, implied from, 407, 409 
to consignee, contract implied from, 361, 862, 409 
freight due before or after, no lien for, 412 
without payment of freight, waives lien, 415 
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Deliveey Oedei?^ as document of title, 207, 208 
and bill of lading, 207, 208 

Demise of Ship, when charter is, 4—9 
rarely in modern times, 5 

position under, “^of charterer, captain, crew, 7, 9 
effects of constru'ntion of charter as, 6, 6, 58, 62, 277, 278, 311, 
319, ^21, 322, 401, 472 

hirer not liable for ship’s loss by act ol God, 9 

DEMUEBAGE, 
what is, 339 

stipulations benefit charterer as well as shipowner, 339 
charterer may detain ship by paying demurrage, 339, 350 
distinguished from damages for detention, 174 — 175, 339, 342 
query if charterer may detain ship at price of damages for deten- 
tion, 339, 390 

when disputed, and operation of cesser clause, 175 — 182 
when payable, 341 

effect of exceptions on liability for, 348, 349, 350 

how calculated, 342, 343—348 

“ per like hour,” “ per like day,” 342 

clauses as to, when applied to loading and unloading, 343 

under charter, who liable for, 66 — 69, 360 

under bill of lading, who liable for, 66 — 69, 362 

and cesser clause, 175 — 182 

at port of loading, 174 — 175 

due to need of restowing cargo, 350 

due to necessity of taking stiffening, 350 

who can sue on implied contract to pay, 363 

contract to pay when implied from delivery, 361, 362 

consideration for such contract, 363 

no lien for, at common law, 416 

lien for, by express agreement, 157 — ^182, 417 

desceiptioe of goods, 

effect of “weight and contents, etc., unknown,” 81, 169 — ^172 


Despatch : see Dispatch. 

Detention, Damages foe, what are, 339 

from nature of cargo, 117—119, 343 ^ rro 

from delay in presenting^ bills of lading for signature, 78, 147 > 

343, 434 

from delay in giving orders at port of call, 124, 343 

when payable, 339, 341 — 343 

distinguished from demurrage, 176, 179, 339 

demurrage rate is primA facie measure, 343 

and cesser clause, 175 — ^182 

no lien for, at common law, 416 

lien fox, by express agreement, 417 
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Detention by ice, 127, 146, 236, 350, 394 
by railways, 237 

Deviation, implied contract to proceed Vithout, 95, 243, 287 
when captain may make, 287, 292, 293 
when occasioned by nn seaworthiness, 243 , 289 
when not barratry, 264 
to save life allowed, 287 
to save property, when allowed, 287 
towage is, 287 

delay in carrying out voyage is, 287 
communication with ship in distress is<^ot, 287 
effect on exceptions, 243, 288 
damage occurring on, liability for, 288 
delay to prevent damage to cargo not a, 292 
its effect on bottomry bond, 302 
its effect as to claim for freight, 288 
similarity of unauthorised carriage on deck, 158 

Diligence, implied contract to use due, 96, 106 — 108 

DISBUBSEMBNTS, 

advances for, whether freight or loan, 369, 370 

Dischaege : see Unloading. 

Dispatch Money, how calculated, 346, 347 

effect of electing to take, at port of loading, 344 

Dispatch, usual, in Loading, 145, 148, 852 

Dispatch, usual, in Discharging, 141, 352 , 354 

“ to be discharged as fast as steamer can deliver,” 352, 359, 360 

“Disponent,” 4 

DISTEBSS, POET OF, 

law as to powers of master in, 20, 21, 301 

Dock, as ordered on arriving, 131, 134, 141, 142 

Dock Warrant, effect of, 207 

Books, if full, position of shipowner, 12^, 137, 141, 142, 350 
in London, practice of, Appendix II., 453 
damage in, when a peril of the sea, 254 

r. 

Document op Title, meaning of, 207 

Dunnage, 100, 159, 160 

9 Wner may supply cargo as, 160 
does not include shifting boards, 160 
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Ejusdem GtENeei-s, rule as to, 241—243 
general words followed by specific, 243 

Embargo, effect of, on contract,"^ 393 
an arrest of princes, 247 
effect of, on tme-freigbt, 393 

Employmer':^ of ship, by whom settled, 46 

Enemies, King's, 224, 246 , 250. See also War. 

ENGAGEifENT OF GooDS in ship, effect of, 120 
and discharge of crew, by whom, 46 
of freight, 46 

entry and clearance of vessel, by whom, 46 

Equipment op Ship, by whom directed, 46 

Erasures in charter or bill of lading, 32 
erasures after signature, 33 

Error in Judgment by master, 238, 271 

Estoppel, “ shipped in good order,” 170 

EXCEPTED PERILS, 230—244 
in charter, 230, 234, 244 

apply before loading, 121, 145, 146, 274 
when they cover failure to load, 145, 146, 147 
whether lor benefit of charterer as well as shipowner, 234, 235 
whether incorporated in bill of lading, 66, 69 
in hill of lading, 230 , 232, 235 — 241, 243, 244 
history of, 228, 234, 235 
list of those judicially interpreted, 235 — 241 
burden of proof as to, 251, 275, 276 
effect of deck stowage on, 158 
their relation to implied undertakings, 96, 266, 288 
effect on liability for demurrage, 249, 350 
do not apply when ship on demurrage, 342 
unless clearly worded so to apply, 342 
relation to “ ship lost or not lost,” 365 
as to seaworthiness, 69, 96, 99, 104 — 105 , 239 
and unreasonable delay, 9^, 106, 288 

Exchange, rate ^f, in calculating damages, 421 

Explosives, shipment of, 100, 117 
and see Appendix III., 465 

^Evidence, how far admissible to explain contract, 18, 19, 24, 2&i, 27, 
28, 29, 34, 366, 367 
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JP.O.B.^free on board, the goods then being at the riskiof the purchaser, 
■who is liable for freight: {Inglts v. Stock (1885), 10 App. G. 268; 
cf. Maine v. Sutcliffe (1917), 28 Com, Gas. 216)... 210 

F.O.W.=first open water, for Baltic ports, after ice: (Kempe v. 
Batt S Co. (1888), 6 T. L. B. 27). 

Factoks Acts, questions under, 206, 208 

Faults in Management oe Navigation, what is included in, 268—272 

Final Sailing, 279 

Fieb on Boabd, 286, 268, 310 

FIBE, 

goods lost after shipment before sailing through, 156, 381 
assessment of damages after, 421 

on board and general average, 236, 263, 306, 310, 471, 476 
exception of, 236, 262—263, 810 
danger of inserting exception in bill of lading, 263 
method of avoiding such danger, 263 
exception under Merchant Shipping Act, 262, 471 
not dependent on fulfilment of warranty of seaworthiness, 262, 263 
onus of proving absence of fault or privity, 471 
whose fault or privity in case of a Corporation owning ship, 262, 
471 

shipowner may contract himself out of exemption, 262, 471 
“ damage by reason of ” includes smoke and water damage, 262, 471 
caused by unseaworthiness, 262 
caused by lightning, is act of G-od, 268 

Fitness fob Cabgo : see Seawobthiness. 

Fixed Time, 

to be loaded in, 848, 349 

charterer may keep ship all her lay-days, 339 

to discharge in, 348, 349 

Flag, Law of Ship’s, as law of construction, 19—23, 301 
change of, charterer’s right to damages, 20, 60, 92 

Fobce majeueb, 237 

Fobeign Ship under English charter, 19—23, 382 

FoIJms of charterparties and bills of lading. Appendix I., 451 

Fobthwith, 121, 352 

Foe WARDING Agent, delivery to, and stoppage in transitu ^ 212 
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Foewaeding CAiSipo and general average, 314 

!Feanob, general consignee in, 399 

“certificate of innavigabilitf ’’ in, 376 
“Vice propre “'as to a ship, 226 

Feaud, avoiding charter, 84 

effect on bill of lading, 80, 220 

Fees of Commission, 149 

i’REIGHT, 

definition of, 1, 365 

may not be explained by usage, 24, 27, 28, 29, 366 , 367 
does not include passage-money, 28, 867 
when earned, 365 , 869 , 370, 375, 377 , 879, 380, 381, 382 
not payable if goods lost, 366 

merchantable condition as test of right to, 365, 375, 879 
oral evidence to explain, when admitted, 24:, 27, 29, 366, 367 
on full and complete cargo per ton d.w.c., 378 
mode of payment, to be fixed by custom, 25, 27, 28, 366, 381, 
387, 398, 409 

under English charter of foreign ship, 21, 382 

for cargo belonging to shipowner, 387, 388 

amount of, how calculated, 387 — 392 

“per ton gross weight delivered,” 70, 378 

“per ton shipped payable on delivery,” 389 

“ per intaken Gothenburg standard,” 389 

“ per ton net weight delivered,” 389 

amount of, where goods shrink or swell on voyage, 888, 389 

and hydraulic presses, 389 

alternative, 391 

payable after arrival before delivery, 376 
lump sum freight, 377 
reasonable sum payable if none agreed, 387 
or if cargo shipped is not agreed cargo, 147 
when quantum meruit can be claimed, 289 
■ on fodder carried for cattle, 391 
consignee may ascertain what goods are on board, 392 
when payable, 392 

payment of, and delivery of goods, concurrent, 392 

complete delivery as condition precedent, 379, 380 

when shipowner entitled to, 392 

in case of stoppage in trar^itu, 217 

“to be collected by charterers,” 392 

“ to pay out of freight collected,” 366, 392 

clauses as t(?, in time and voyage charters, 365, 368, 369, 372— 
374, 378, 380, 382—387, 388—392, 393—398 
clauses as to, in bills of lading, 865 , 368, 374, 376 , 380, 388 — 392 
to whom payable, 398 
when payable to shipowner, 399 
shipowner may give authority to collect, 399 
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I'REIGBCT — contmued. 

master’s or broker’s authority to collect, 46, 49, 399, 400 

payment to master or broker, when good, 46, 399, 400 

payment before due, effect of, 399 ^ 

when payable to captain, 399 

when payable to third person, 400 ^ 

payment of, to obligee of bottomry bond, goo^, 401 

payment of, into Court of Admiralty, when good, 401 

when payable to charterer, 401 

assignment of, effect of, 404 

assignee of share of ship entitled to, 404 

when payable to mortgagee of ship, 406t 

when underwriters on ship entitled to, 60, 385, 404 

by whom payable, 407— -410 

when payable on contract implied from taking delivery of goods, 
407—409 

implied contract to pay, by shipper, 407 
when shipper freed from contract to pay, 407 
consignee, when liable to pay, 408 
indorsee of bill of lading, when liable for, 409 
vendor stopping in transitu, when liable for, 217 
where cargo transhipped, 298, 299, 376 
under through bill of lading, 81, 365 

time freight, how affected by blockade, embargo, bad weather, delay 
for repairs, 393 

guarantee of, when ship lost, 359, 365, 369 

when payable, “ ship lost or not lost,” 82, 365, 369 

general average, sacrifice of, 313 

and general average expenses in port of refuge, 314, 315 

person entitled to, and general average, 318, 319 

chartered freight on round voyage, 319, 365 

free, authority to master to carry, 74 

stop for, Appendix III., 468 , 469 

lien for, by common law, 366, 411 — 416 

lien for, under demise, charter, 6 

due on delivery of goods, lien for, 411 

due after delivery of goods, no lien for, at common law, 412 

lien for, on what goods, 413 

lien for, for what amount, 413 

lien for, how waived, 415 

lien for, how maintained, 415 

taking payment of, by bill, waives lien, 415 

delivery without payment of, waives lien, 415 

in charter, lien for, against whom#^ 414 

when goods may be sold to release lien for, 415, 416, 436 

FREIGHT, ADVANCE, 

^what is, 369 

is advance on account of total freight, 371 
where bills of lading for part cargo, 371, 372 
jy loan, which a payment is, 369, 370, 399 
insurance of, 369 
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EEEIGHT, ADl^A-NCE—conUrmed. 

common stipulations as to, 369, 372 — 374 

due on signing bills of lading, 369 , 435 

payable in advance “if required,” 370, 373 

payable three days after sailing, 370 

on cargo burn^ 370 

if ship lost, 369, ^370 

when recoverable, 370 

apd finill sailing, 279 

no lien for, at common law, 373, 412 

lien for, by express agreement, 417- 

in c.i.f. sales, 191, 192 t 

Eeeight, Back, what is, 374 

Eeeight Conteactoe, 4 

Eeeight, Dead, what is, 433 

no lien for, at common law, 416 
lien for, by express agreement, 417 

Eeeight-Notb 

as evidence of terms of shipment, 10 

EEBIGHT, BULL, 

when shipowner is entitled to, 375 

earned when shipowner is ready to deliver, 375 

how earned if there is a lump sum as freight, 377 

earned by means of transhipment, 375 

due when shipper prevents delivery, 375, 382 

for goods delivered damaged, when payable, 375, 379 

earned, if all goods shipped delivered, 380 

in full for the voyage, 381 

Fbeight., Lump, what is, 377 

when earned by shipovmer, 377, 378 
what method of delivery entitles to, 378 
and bills of lading for parcels, 69, 377 

FEEIGHT, PRO RATA, 

when payable for short delivery, 381 

when payable for delivery short of destination, 382 

not payable without special agreement, 382 

agreement to pay, from what implied, 382 

effect of arrest of goods on, 383 

effect of sal^ of goods on, 383* 

and detention by ice, 384 

when ship abandoned, 383, 385, 386 

in prize cases, 386 

Feeight and all othbe Conditions as per Chaeteb, .60, 66, 68 
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U’BBIGHT TO BE COLIiECTED BY ChAKTEEEBS, 392 

Fbeight in full fob Voyage, 391 

I’eeight undeb Time Ghabtee ; see Chabtbe, Time. 

Feeight, highest, on same Voyage, 392 

Feeight payable in London, 28, 367, 368, 392 

Feeight payable on Bill of Lading Quantittbs less two peb cent., 391 

Feeight payable on Net Weight deliyeeed, 389 

per ton gross weight shipped payable on delivery, 389 

Feeight payable on Intake Mbasube of Quantity deliveeed, 389 
per ton delivered, in German law, 21 

Feeight, at any bate of, Masteb to sign Bills of Lading, 54, 60, 
64, 77, 78, 79, 174, 403 
at current or any rate, 79, 174 

Feom Ship’s Tackles, 150, 239, 337 

Fbost, an act of God, 245 . 
not a peril of the sea, 252 
preventing loading, 146, 149 
affecting wet cargo, 154 

Fbustbation op Adventubb, 93, 95, 107, 108, 112 — ^116, 290, 298, 393 
legal principle involved in phrase, 16, 106, 112 — 114 
application to time charterparty, 115, 393 

Fuel, Gaego used as, and Genbbal Aveeagb, 310, 476 

Full and Complete Caego, 153, 154, 155 — ^157 
with guaranteed dead-weight capacity, 157, 378 

Full Beach of the Vessel, 158 
and burden, 143 


Geniiieal Aveeage : see Avbbage. 

Glouoestee, custom of port, 129, 140, 141, 342 
God, Act of : see Act of God. 

S' 

Gold, silver, diamonds, watches, jewellery, or precious stones, liability 
for, 224, 472 

Gooif Condition, shipped in, 74, 169, 170 
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Goods : see Caegq^. 

do not include passengers’ luggage, 456 

G( ODs Owner : see Cargo Owner. 

Gothenburg Custom7 as per, 390 

“ per intaken GotlTenburg standard,” 389 

Government Action, preventing loading, 146, 148, 240, 349 
when an arrest of “ princes,” 247, 250 

Government Pass, for loading, 145 

Grimsby, customs of port of, 24, 381 

Ground, taking the, when a peril of the sea, 254 

Gunpowder, stowage of, 100, 117 , 465 


Handbills as part of contract of affreightment, 10 

Harter Act (U.S.A.), 105, 170, 269; and Appendix T., 481--484 
imitated in Canada, Australia, New Zealand, and Fiji, 485 

Heat, exception of, 260 

Highest freight on same voyage, 392 

Hire : see Charter, Umb. 

History : see Antiquarian Notes. 

Holidays, Sundays and, excepted, 344, 346, 347 

Saturday afternoon not within general holidays, 346 
a vret day not a holiday in itself, 345 
Saturday a working day, 345 

Hours, meaning of, in demurrage clauses, 346 
how counted, 346 
, ” per like hoiSr,” 342 

Hull, practice of port of, 329, 463 

BStdraulio Presses and freight, 389 
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Ice, preventing loading or unloading, *127, 146, 236, ^50 
port inaccessible on account of, 127, 384 
causing delay after loading is completed, 147 
and pro rata freight, 384 
expense of breaking, not Gr. A. expense, 476 
detention by, 236 

loEBBEOs, a peril of the sea, 253 
justify delay or deviation, 292 

Icebound Ports, duty of ship loading or discharging at, 128 
meaning of, Limerick S.S, Co. v. itott (1921), 2 K.B. 613. 

Illegal Acts, when barratry, 263, 264 

orders of authorities do not excuse charterer, 349 

Illegality by English law, 12, 13 
by foreign law, 13, 14, 358 

seizure by revenue officers, primd facie proof of, 14 
as affecting charterer’s refusal to load, 146 
when freight recoverable on ground of, 374 

IMPLIED CONTRACTS, 

in contract of affreightment, 95 — 119 
effect of breaches of, 94, 95, 96 

how affected by exceptions, 96, 99, 243, 275 , 276 , 288, 289 
refer to the particular cargo, 97, 102 
refer to the particular voyage, 97 
of seaworthiness, 96—105 

effect of breach as to statutory exemption of fire, 262 

of seaworthiness of refrigerating room, 97, 103 

of seaworthiness of bullion room, 97, 103, 260 

of seaworthiness of insulated hold, 97, 103 

in the case of a tug, 96 

of reasonable dispatch, 95, 106 — 116 

not to ship dangerous goods without notice, 117 — 119 

not to deviate, 96, 287 

Impossibility of performance, 12, 14, 107—108, 112 — 116 
by reason of illegality, 12, 14, 113, 146, 358, 374 

Improper Navigation, 268 — 272 

INDORSEE OP BILL OP LADIN<», 
rights of, by custom, 2, 186 
rights of, by statute, 2, 79, 186, 220 
when liable on clauses in charter, 62 — 65, 74 
for goods not shipped, position of, 70, 71 
when two bills are signed for same goods, 71 
and stoppage in- transitu f 205, 206 
acting maid fide^ 219 

may have better position than indorser, 56 — 58, 185, 2^ 
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INDORSBE OF 'PILL OF LABING — continued. 
further indorsement by, effect of, 221 
when he can sue in tort foi;^ damage to goods, 277 
when he can sue on contract for damage to goods, 277 
right of, disputed on ground of no property in shipper, S28 
when liable fonidemurrage, 361, 362 
when liable for freight, 409 
when bound by lien for freight in charter, 414 
» 

INDOESEMENT OF BILL OF LADING, 
effects by custom, 2, 186 
effects by statute, 2, 79, 1%6, 220, 362, 410 
effect before Bills of Lading Act, 220, 277 , 410 
kinds of, 184 
to bearer, 184 
to order or assigns, 184 
in blank, 184 
how effected, 184 
how restricted, 11, 184 
restrictive, when affecting captain, 11 
after wrongful delivery of goods, 186 
intention of parties in, 187 
when it absolutely passes property, 187, 188 
when it passes property subject to stoppage in transitu, 187, 194, 200 
what defeats stoppage in transitu, 200, 205, 206 
conditional, 194, 195 

conditional, and bill of exchange, 195, 196 

conditional, position of vendor under, 195—197 

effect of Factors Act, 206 — 208 

acting as a mortgage, 217, 221 

acting as a pledge, 218, 221 

as security for advances, 217, 218 

passing no property at all, 219 

without consideration, 219 

to an agent, for a special purpose, 219 

ineffective, when goods rightly delivered already, 219 

under Bills of Lading Act, 186, 220 

second, effect of, on contract, ,219 

does not free shipper from liability for freight, 407 

Indorsement of Mate’s Eecbipt, 167 

INDORSER OF BiLL OF LADING may transfer greater right than Be has, 
56—58, 185, 222 

INHEEENT VICE, 

what is, and its effect, 170, 224, **225, 255, 256, 263, 306, 313, 316 
and damage due to extraordinary delay, 256 

Injunction, right of holder of bill of lading to, 221, 324 

Injurious Effects of other Goods, 236, 261 
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iHSoii'VENOY, justifying stoppage in tr^nsitUf what is^202 

Instoanoe, damage capable of being covered by, 239, 268, 307 

policies and bills of lading or cfiarterparty, different construction 
of, 232, 287 

of advance freight, 191, 192, 369 

of advances to ship, 369 

practice of shipowner to insure goods, 224 

Il^iTENTION OF PARTIES, criterion of construction, 17, 18, 22, 86 
test of effect of indorsement of bill of lading, 187 
when it indicates what law shall be Applied, 19, 20 

Interest, not payable on freight, 388 
on freight by agreement, 388 
no Hen for, if not expressed, 417 
on deposit for freight under M. S. Act, 336, 388 
as damages, 420 
on damages, 420 
in Admiralty Court, 420, 421 
on amount of limited liability, 430 

Interpleader by shipowner, where rival claimants to goods, 188, 328 


JETTISON, 

exception of, 274 

captain’s power to, on voyage, 304 
captain making, for whom agent, 308 
as general average sacrifice, 307 — 309, 475 

Jewellery, liability for, 224, 472 

Jurisdiction, 486—441 

of the Commercial Court, 442 — 449 
suit for declaration of rights, 446 

Jury, province of, in construction of contract, 18, 85, 86 
what questions left to, where contract printed, 12 
in ascertaining conditions precedent, 85, 86 
in Commercial Court, 447 
City of London Jury cases, 447 

Jus Lisponbnpi, reservation of, 194 

Jus Tertii, raising in answer to claim by bill of lading holder, 328 


King’s Enemies, historical origin of exception, 228 
defined, 246, 250 

King’s Ship, salvage by, 320 
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Lading, Bill oF-j see Bill of»Lading. 

Law, by which contract is construed, 19 — 23, 301, 881 

It 

jCjAWFtTL Meeohandise, what is, 166 

liAY-DAYS, when they, begin, 132 — ^138, 341 
and rnnning-days, 344, 345 
and woricing-days, 346, 346 
effect of expiration of, 341 — 343 
“reversible,” 344 
See Demubbagb. 

Leakage, exception of, 260 

Legal Pboceedings, not arrests of princes, 247 
not perils of the sea, 256 

Lex Loci Conteactus, as rule of construction, 19, 21, 22, 23 

Liability, Limitation of. See Limitation. 

LIBEETY TO CALL, TOW, &c., 
as an excepted peril, 239, 240 
when owner may pall to take cargo, 289 
discharging and reloading cargo at port of call, 161 
owner may not deviate to discharge cargo, 289 
to tow, may delay commercial adventure, 289 
to tow, may not frustrate adventure, 289 
to call, does not authorise unnecessary deviation, 290 
“ to tow and assist vessels in all situations,” 289 

Lien and Exemption, or cesser, clause, 175—182 

Lien by Common Law, possessory, what is, 411 
shipovmer’s, nature of, 411 
for freight, 366, 411 
no, for advance freight, 370, 412 
no, for freight due aifter delivery of goods, 412 
for freight, on what goods, 413 
for freight, for what amount, 412 
for freight in charter, who bound by, 413, 414 
right of mortgagee of ship to enforce, 406, 406 
no, for dead freight at common law, 416 

lien for dead freight by agreement, 417 j j, • -uj. 

incorporation in bill of lading of charterparty hen for dead freight, 

67 ' ” 

for freight under demise charter, 6 

no, to holders of bill of exchange drawn against cargo, 416 
no, for wharfage on overside goods, 416 
no, for port charges, 416 

no, for* demurrage or damages for detention, 416 
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Lien by Common 1ja.-w — continued. 

no, on goods shipped on ship’s account, 416 

no, to captain on freight for wages, etc., 400 

for general average, captain’s, 31^, 317 

for general average, charterer’s, 318 

for general average, cargo-owner, has not, on|,ship, 318 

for salvage expenditure, 296, 321, 411 

to broker on bill of lading, 417 

how waived, 416 

how maintained, 332, 336, 415 

demurrage during delay by exercise of, 341, 416 

duty of warehouseman in preserving, i332, 336 

where deposit is made with warehouseman, 335 

rights of shipowner against goods, not depositor, 336 

how affected by stoppage in transitu^ 204 


Lien by Agbbement, when valid, 417 

limited to charges expressly provided, 417 
for dead freight, 417 

incorporation in bill of lading of charterparty lien, 67 

for demurrage or damages for detention, 417 

for demurrage, and cesser clause, 175 — 182 

for advance freight, 370, 412 , 417 

for advance hire under time charter, 397, 417 

for chartered freight, against holder of bill of lading, 417 

for freight, waiver of, implied contract from, 408 

for unliquidated damages, 178 — 182 

for “ all charges whatsoever,” 418 

for inland proportion of freight, 82, 413 

special clauses as to, 417, 418 


Life, deviation to save, when allowed, 287 
salvage for, by whom payable, 320 


Lighten, outside port, whether ship bound to, 129 — ^131 


Lightbeman, 

his knowledge of stowage does not affect shipper, 166 

his liability for goods carried, 224 — 229 

whether common carrier or not, 224 — 227 

warehouseman who undertakes ligli^erage, 224, 226 

in tort, when carrying under through bill of lading, 83 

clauses as to their liability, 227 

how far agent of consignee in Unloading, 335 


Lightning, an act of God, 245, 262 
^ot a peril of the sea, 262 
causing ffre, an act of God, 263 
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Limitation op Liability, 224, 4B9, 480; Appendix ni., 471—^74 

clauses as to, 235—241, 430, 431 

for loss by fire, 262, 471 

“fault or privity,” onus o? proof, 262, 471 

“ fault or privity,” in case of Corporation, 262, 471 

includes damag^ by smoke and water, 262, 471 

may be waived bj agreement in bill of lading, 263, 471 

for loss of jew^ellery, etc., 224, 238, 472 

pj^sseng^s’ luggage, 472 

limitation by amount of tonnage, 429, 430, 472 — 474 
for loss by fault of compulsory pilot, 224 

Livebpool, custom as to discharge, 27, 28, 141, 866 

liOADING-, 

when construed by customs of port of loading, 26, 31, 135, 136, 
150, 152, 153, 155, 157 
performance of contract before, 120 
port of, shipowner’s duty to proceed to, 120, 121 
when ship must be ready to load, 133 — ^143 
where charterer’s duty begins, 133 — 143 
statements as to time of, 92 — 95 
seaworthiness in, 97, 98 

port of, custom as to place of loading to be followed, 135, 136 

in tidal or bar harbour, 123, 125, 126, 127, 129, 130 

in ice-bound ports, 126, 127, 128 

outside port, ship, whether bound to lighten, 129, 131 

at named quay or berth, 133 

at quay or berth to be named, 134 

in named dock, 134 

in dock to be named, 134 

in named port, 135 

in port as ordered, 135 

when ship is “ arrived ship,” 132 — ^138 

when charterer is bound to load, 132 — ^138 

temporary obstacle to reaching loading-berth, 137 

ready for, when ship is, 143 

“ ready to load,” 143, 342 

in usual and customary manner, 141, 352 

usual dispatch in, 145, 148, 352 

when exceptions in charter apply to, 145, 147 

general ship, right to shift or larid goods once loaded, 161 

prevented by excepted peril (storm), 234 

port of, causes preventing transmission of cargo to, 146, 147 

when shipper excused by strikes away from loading port, 244, 258 

causes delaying, effect of, 145—147,^ 348 — 351 

delay in, foreseen by contracting parties, 146, 147 

charterer’s duty in, when completed, 147 

delays aifter completion of, 147 

charterer’s refusal, effect of, 151 

in fixed time, 348 — 351 

in reasonable time, 352 — 357 
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LOADIlJ G — continued . 

in regular turn, 24, 134, 139, 164, 350, 424 
by stevedore, 160 — ^165 

port of, customs in calculating fright, 26, 2S, 366, 367 
and see Storage. 

Loading Brokers, 44, 45, 183 

Loan, on cargo, captain’s power to raise, 281, 282, 283, 284, .28S, 301 
when prepayment by shipper is, 369 — 371 

LOCE-OUT: cf. Strikes, 

does not cover dismisal of hands for economy, 241, 258 
what is covered by, 257, 258 

London, practice of : see Appendix II., 453 

customs as to discharge at, 24, 28, 150, 324, 326, 329, 333 , 344 

London Clause, terms of, 336, 337 

does not apply to goods landed at a wharf, 337 

London Corn Trade Association, demurrage rule, 346, 346 

Loss OF Goods, not liable for, under any circumstances whatever, 236 

Loss OF Market, 120, 422, 428, 430 

Loss of Profit on Goods shut out, 120, 422 

Loss of Time, clauses as to, in time charters, 393, 394 

Lost or not lost, Ship, 82 , 365 , 369, 373, 390 
only refers to loss by excepted perils, 365 ‘ 

Lump Preight : see Freight, Lump. 


Machinery, cargo of, what is not, 147 
steam, exceptions as to, 236 
breakdown of, 236, 243, 393, 394 
latent flaw and exception 'of negligence, 236, 266 
damaged in getting off stranded vessel, 311, 476 
breakdown of, effect on time freight, 393 , 394 
latent defect, 236 

Man-of-War, right to earn salvage, 320 
Management of ship, work included in, 46, 269 — 272 
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MANAGING OWNEE, 
powers of, 44, 45 

statutory provisions as to, 44, 465 

effect of registration as, 55 

powers to assign freight, 45 

in single ship^ companies, 44 

when can pledge^ co-owner’s credit, for repairs, 44 

when can bind co-owners in borrowing money, 44 

Q^,nnot ‘Melegate his anthority, 45 

of several steamers, powers of, 45 

remedies of co-owners against, 45 

when can sue for demufrage, 363 

Makitime Eisk, essential to bottomry bond, 302 

Mabket, loss of, when recoverable as damages, 120, 422, 428, 430 

Maeks on Goods, inaccuracy or absence of, 80, 167, 168, 239, 484 
quality, effect of, 74, 80 

Mast, cutting away of, and general average, 312, 313 

Masteb : see Captain. 

MATE’S EECEIPT, 
what it is, 166 
clean, 166, 167 
effect of possession of, 166 
as a recognition of property, 166 
not a negotiable instrument, 167 
effect of statements in, 167 

Mbasdebment, Tons of Weight and, 90, 91 

Mbbohandise, Lawful, 156 

Mbechant Shipping Acts, 6, 44, 49, 51, 69, 117, 224, 243, 262, 
263 , 326, 332, 333—337, 410, 416, 429, 463-474 

Meeohant’s Eisk, at, 31, 69, 272, 304, 309 
and expense, 165 

Mbeohantable Condition, 

as test of right to freight^ 365 , 375—376, 379 

Misebpebsentation : see Bepeesentations. 

'ft 

Mistake, effects of, on contract, 18, 31 

Mitigation of damages, 341, 424—428 

MixTUEB^of goods, delivery to consignees, 329 — 331 
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Mobs, seizure by, not arrests of peoplejj, 248, 249 
are seizures, 249 

Month, in time charters, 395 

“ as nearly as possible a steamer a,” 349 

Mobtoagb, Indorsement of Bill of Lading a# a, when, 205, 206, 
217, 221 

its effect on stoppage in transitu, 206 
its effect on the contract, 221 

Mortgagee of Ship, when bound by charter, 51, 52 
when can maintain action of restraint, 52 
statutory provisions as to, 51, 463, 464 
in possession, entitled to what freight, 405 
out of possession, not entitled to freight, 405 
when he can enforce lien for freight 406 
when he prevails over assignee of freight, 406 

Mortgagor of Ship, powers to charter, 61, 52 
statutory provisions as to, 51, 463 
when entitled to freight, 405 

Mutiny, damaging goods, 259, 263, 264 


Name, Ship’s, when condition precedent, 91 

National Character, Ship’s, 91 

tender of vessel of belligerent nationality, 92 
change of as breach of charterparty, 20, 50, 92 

Navigation, risks of steam, 236, 251 
negligence in, 268 — 272 

and management, whether negligent stowage within, 269, 270 

and management, distinguished, 270, 271 

improper, what is, 268 — ^272 

breach of rules, when barratry, 264 

perils of, include collisions, 251, 255 

Navigation Acts, 20. 

Neap Tides : cf. Tides, 

Juring loading, 123, 126, 129 
and “ always afloat,” 130 

are within the contemplation of the parties, 137 
Nbab%s she can safely get, 125, 136 
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Nbcessit5t, what is, to give captain power to act, 282 — 284^ 
what is, for\ottomry, 303 
what is, for deviation or delay, 287 , 292 
what is, for sale of goods, ^96 

“I 

Negligence, not a neril of the sea, 255 
and collisions, ^55, 256 

of shipowner’s sirvants, exception of, 101, 106 , 265 — 272, 306 

q| ship3)wner, not covered by exception, 265 

goods-owner must prove, in case of perils of the sea, 251, 275 

onus of proof as to, 267, 268, 275 

is an exception constroj^d against the shipowner, 265 

right of railway companies to except, 272 — 274 

of master, where owner or part-owner, 265 

of shipowner’s men during loading, 266, 267 

contrast of railway cases and charterparty cases, 268 

in navigation,. meaning of, 268 — 272 

non-delivery of goods, primd facie evidence of, 275 

Negotiable Instruments, mate’s receipts are not, 167 
when bills of lading are, 184, 186 
in what sense bills of lading are, 185 
perhaps truly so as regards stoppage in transitu, 185 

Net Invoice Price of goods, 238 

New Zealand, Shipping and Seamen Act (1908)., .488 — 490 
Shipping and Seamen Amendment Act (1911)... 490 
Act No. 117 of 1908... 488 
Act No. 25 of 1922..,491 
Act No. 58 of 1922... 488 

Nitrate Cargo, special exceptions for, 244 

Non-delivebv, burden of proof as to non-shipment, 71, 169, 170, 275 
discharge by proving all shipped delivered, 275 

^on-delivery of goods primd facie evidence of carrier’s negligence, 
170, 275 

Notice of Eeadiness, to load, shipowner to give, 132, 144 
to discharge, not required, 133, 325 
unless by special contract, 325 
as in through bills of l^ing, 325 
clause as to failure to notify, 239 

Notice to stop in transitu, how aSd when given, 216 

Now at Anchor in the Port, 94 

Now IN the Port of, 86, 87, 92 
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Oil Caego, special exceptions -for, 244 

Onus of Pkoof, damage to cargo, 170 , 251, 254 
as to damage by negligence, 266f 268 
as to damage by fire, 262, 471 
seaworthiness, 101 

non-shipment of cargo, 70, 71, 169, 275 

when with “ quantity, etc. unknown,” 71, 169, 170 

discharge by proving all shipped was delivered, 275 

Oral Eefresentation not in Contraot, 23, 84 

fr 

Order or Assigns, indorsement to, 184, 185 
Ordered, Port as, 122, 135 
Ordered, Book as, 134 

Other Conditions as per Charter, 65, 61, 66, 67, 68, 69 

“Otherwise” as Excepted Peril, 240 

Overside Entry, 334, 335 

Overside G-oods, 334, 335 

no lien for wharfage dues on, 416 

Owner of Ship : see also Shipowner, 

position of charterer under demise, 5, 6, 58, 277, 278, 318, 322, 
401, 472 

negligence of master when, 265 


Paid in London, Preight, 28, 367, 368, 392 

Papers, Ship’s, duty to provide, 100, 101, 147, 149 

Parol Evidence, to vary charters, 18, 23 — ^26, 34 

Parties to Contract of affreightment, 34 — 52 
statements as to, in charters, when final, 34 
broker not a, 47 

Partner, when may stop in transitu, 20^^ 

'Part-owners of ship, when bound by charter, 49 
sixty-four shares in British shif, 49 
«,ction of restraint by, 45, 50 

cannot by majority change character of ownership, 50 
Admiralty jurisdiction in disputes between, 50 

PART^OF SET OF BiLL OF LADING, need Bot all be product, 196 
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Passengers in cabins, ciiarteri|r’s right to carry, 155 

Passenger Ticket, cases as to, 11 
questions for jury as to printed, 12 

Payable in London, Preight, 28, 367, 368, 392 

Payable according ■fo Net Weight delivered. Freight, 389 
Ip intake measure of cargo, 389 

Penalty Clause, 420 

Penalty or Liquidated Damages, 78, 420 
for not signing bills of lading, 78, 434 

People, arrests and restraints of, 247 

are the governing power of the country, 249 

Perils, Excepted : see Excepted Perils. 

Perils of Navigation, 251 

PEBILS OF THE SEAS, 251—257 
relation to act of G-od, 245 
not on the seas, 252 
intentional scuttling, 251, 253 
damage to ship in loading cargo, 252 
not if mere result of operation of natural causes, 255 
goods-owner must disprove primd facie case of, 251, 275 
goods-owner must prove negligence, 251, 275 
and stowage of goods, 254, 255 

Perils op the Boads, '237, 252, 261 

Pilferage, 260 

*tPiLOT, loss caused by compulsory, 224 

Pilotage Charges in port of refuge, and general average, 316, 470 

Pirates, exception of, 259, 260 

are perhaps a peril of the sea, 264, 260 
not King’s enemies, 240> 
justify delay or deviation, 292 

Pitch, cargo of, 147 

Placard as part of contract of affreightment, 10 

Plage o3% Loading, under charterparty, 133—143 
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Pledge, Indoesement of Bill of LAEiNG acting as a, 217^218 
effect of stoppage in transitu, 205, 206 ^ 

effect of, on the contract, 218, 221 

Pledgee of Bill of Lading, when liable on the contract, 221 

Plundbe op Goods by Crew oe Stevedore, 164,. 2 S 0 , 266 

POET, what is a, 136, 136, 279 

saife, what is a, and when, 123, 124, 128—132 

which is tidal or bar harbour, 129 

as ordered, 122, 124, 135 

seaworthiness in, 97, 98 

charges, no lien at common law for, 416 

rules, breach of, when barratry, 264 

of refuge, expenses in, and general average, 316, 476, 477 

of X., now in, 86, 87, 95 

legal, fiscal, geographical, or commercial, 17, 135, 136, 279 

may mean usual loading-place within, 136, 280 

nature of, must be considered in loading or unloading, 135, 136, 353 

Port Charges, what charges are included in, 280 
does not include pilotage dues, 280 
no lien for at common law, 416 

Port op Befdge : see Average, G-eneral. 

Precedent, Condition : see Condition Precedent. 

Precious Stones, jewellery, etc., liability for, 224, 472 

Prejudice to Charter, without, 54, 69, 60, 64, 76, 77, 79, 174, 402, 403 

Presented by Charterers, Bills of Lading as, 59, 75, 78, 79, 403 

Primage, meaning of, 367 

Princes, Bulers, and Peoples, Arrests of, 247 

Principals in Contract, who are, 34, 37, 38, 42 
agent for, undisclosed or unnamed, 37, 43 
when bound by agent, 38 
when professed agent has no principal* 37, 38 
foreign principal and British agent, 39 

Prinwed Form of Contract, how construed, 31, 32 
whether deletions may be considered, 32' 
contradicted by clause in writing, 32 
part of print may be disregarded, 32, 348 
bil of lading, how filled in, 183 
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Prize CogRT, decrees of, arrest^of princes, 247 
rnle as to pr9 rata freight in, 386 

Proceed to a Bock and there load, 134 

Proceed to a Port there load, 120, 125, 135 

Proceed to a Port as ordered, 124, 135 

Proceed to a Ebady Quay ]?erth, 134 

Proceed to a Safe Port, 123 

Proceed with all Convenient Speed, 94, 109 


Profits on G-oods, when included in damages, 422, 429, 430 
loss of, on goods shut out, 120, 422 

PROPEETY IN GOODS, passed by indorsement of bill of lading, 
2, 186, 187 

passed absolutely, 186, 187 
passed conditionally, 186 
passed without indorsement, 188, 189, 195, 196 
when passes in c.i.f. sale, 190 
when jus disponendi reserved, 194 
when not transferred by indorsement, 188, 219 
in goods shipped when reserved by vendor, 194-197 
in goods shipped when passed to vendee, 188, 189, 190, 193, 194, 196, 
205, 220 


Purchaser op Ship, by what stipulations of charter bound, 50 
of share in ship, how far bound by charter, 50 
whether entitled to benefit of charter, 50 
may be restrained by charterer, 51 


Quality Marks on Goods, 74^ 80 

Quality and Quantity unknown, 72, 81, 169—172 
and onus of proving cargo shij()ed, 71, 169 

Quarantine preventing loading, 342, 349 

Quay BiigcH, Beady, for loading, 134 
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BaiIiW AY •Companies, owning steamers, 272 
statutory provisions as to liability, 272 
right to make exception of negligence, 272 
protected by Carriers Act both on Imnd and sea, 273 
with increase of limit of liability, 273 
limitation of liability by notice, 274 
limitation of liability when charterers, 472 
severable rates for land and sea transit, 274 

Eailway Delays, preventing loading 'or unloading, 146, 150, 237 
disputes preventing loading, 148 
disputes, if other cargo can be obtained^, 237 
detention by, 237 

Bata, Feeight pbo : see Feeight pbo bata. 

Bate op Feeight, Captain to sign Bills of Lading at any, 54, 60, 64, 
77, 78, 79, 174, 403 

Batification of Agent’s Contbact by Pbincipal, 38 
of agent’s stoppage in transitu , 202 

Bats, not act of God, 245 

not a peril of the sea, 252, 257 
shipowner’s duty to provide a cat, 257 

Beadinbss to load, or discharge, what is, for ship, 143 
shipowner to give notice of, 144 

Beady to load, or discharge, 143, 342 

Beady Quay Bebth, 134 

Ready to receive Cargo, in all May, 94 

Reasonable Time, to load or unload in, 352 — 360 

Rebellion, as a peril excusing charterer from loading, 240, 347 , 34S 

Receipt, Mate’s : see Mate’s Receipt. 

Receipt, Clean, what is, 166, 167, 170 

Receipt, bill of lading as, 10, 53, 56—58 

Receipts, Cash, not documents of tiUe, 206 

Bfdelivbry under time charter, 395 

Repusivl to load, by charterer, effect of, 151 
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Begister, ^ ship’s class on, state^jients as to, 88 

earliest provilion as to registration of ships, 46S 

Eegulae Tgen, to load in, 24, 584, 139, 154, 350, 424 
meaning as found by jury, 154 

Eeloading Cargo, an^ general average, 315 

Eepaijis, shipowner when bound to do, 99, 110, 282, 298 
sale of cargo to pay for, 282, 301, 311 
in port of refuge, and general average, 315 
and time-freight, 393, 394 

Bepresbntations in charter, nature and effect of, 84 — 88 
not embodied in charter, how material, 84 
oral, may constitute collateral warranty, 23, 84 
not in charter, inducing written agreement, 23, 84 
by carrier’s agent, when part of contract, 10 

Bepgdiation of Contract for breach of conditions precedent, 85 
for breach of implied conditions, 96 
for mi-seaworthiness, 99 
for unreasonable delay, 92, 93, 99, 106 

Bespondentia, nature of, 301 

captain’s power to bind cargo by loan on, 282 , 301 

Bestraint, Action of, by part-owner, 45, 50 

Bestraint, Action op, by mortgagee, 52 

Bfstraints of princes, rulers, and peoples, 247 , 250 
from outbreak of war, 247 
may apply away from port of loading, 248 
operating on shipowner but not on ship, 247 
includes the risk thereof, 247 
when barnacles are, 231 
fear of, 248, 250 

Bing,” Shipping, 47 

Bisk, at Charterer’s, 237, 272 

Bisk, at Merchant’s, 31, 69, ai72, 304, 309 
at merchant’s risk and expense, 165 

ilisK, at Ship’s, 163, 167, 237 

when shifted from shipper to ship, 166, 167 

Risk, at Shipper’s, 167 , 237 , 300 

tllSK OF C^FT, 236 


A. 
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Bisks of*Steam Navigation, 236, 251 
Boads, perils of tlie, 237 , 252 
Bobbers, 259 

Bulers, Arrests and Bbstraints of, 247 

Bumours of restraints, 249 

Bunning Days and lay days, 344 — 347 
“ running day,” 345, 346 

Bust, exception of, 260 

only covers rust of the goods themselves, 261 


Sacrifices, General Average, 305—313; Appendix lY., 475, 476 

Safe Port, what and when, 123 

if not, when ship ordered to it, 123 

danger on voyage to port may make unsafe, 123 

a question of fact in each case, 124 

Safely, meaning of, 128 

Safely get, so near as she can, 125, 126, 136 

does not allow delivery at nearest safe port, 126 

Sail on or before, 94 

Sailing, statements as to time of, 92—95 

Sailing, Pinal, 279 

Sale of ships, brokers for, 46 

sale of ship under charter, 20, 50, 92 
when involving change of flag, 20, 50, 92 

of cargo, captain’s power of, on voyage, 281, 282, 285, 286, 297 , 301, 
311 

of cargo, what is necessity for, ^83, 296, 297 

of damaged cargo, captain’s power of, 296 

of cargo to raise money, by captain, 301 

of cargo, as general average sacrifice, 311 

of cargo on voyage, effect of, on freight, 301, 311, 383 

(ff cargo to pay its freight and charges, 415,, 410, 470 
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SALVAGE, agreements, captain ’stpower to bind cargo by, 281, 321 

services, libefty to perform, as excepted peril, 240 , 289 

captain not bound to collect from cargo, 321 

when payable by cargo-owntrs, 320 

for life payable by ship and cargo, 320 

when charterei^s entitled to, 6, 321 

shipowner’s lien Jor, 321, 411 

under demise charter, to whom payable, 6, 321 

liiay be* earned by a King’s ship, 320 

Scuttling ship is barratry, 264 
and general average, 313f 
when done by order of port authorities, 306 
whether within “ perils of seas,” 251, 253 

Seas, Peeils of the, 251-- 257. See Perils of the Seas. 

Seaworthiness, implied undertaking of, 96 — 105 
originally an expressed warranty, 99 
when it must exist, 98 
relative to ship, cargo, and voyage, 97 
in harbour, at sea, 97, 98 
for voyage in stages, 97 
not a continuing warranty, 98 
sufficiency of bunker coal, 97, 100, 281, 310 
fitness to comply with local law, 98, 104 
in tugs, 96 

absence of, must exist in fact, not only in bepeif^ 
exceptions and, 69, 89, 96, 102, 103, 104, 105^ 239, 241 
only negatived by clear expressions, 97, 239, ^43, 266 
absence of, not a peril of the sea, 255 
test of unseaworthiness, 97, 98, 100 
when bad stowage is, 98, 100, 102, 103 
defect remediable on voyage, 98 
evidence of unseaworthiness, 101 

effect of unseaworthiness on statutory exemptions to fire, 262, 263 
•effect of un seaworthiness on general average, 312 
and exception of negligence, 98, 99, 243, 265, 266 
certificate of surveyor to be proof of, 159, 239 
See also Implied Contracts ; Harter Act. 

Seizure and capture, 250 
by revenue officers, 14 

of cargo during civil war may excuse loading, 248 
apprehension #f, may excuse performance, 247 
defined, 250 

of cargo by mutinous crew is probably barratry, 259 

Share in a Ship, owner of, when bound by charter, 49, 50 
assignjpe of, when entitled to freight, 404 
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Shabeholder in Singee Ship Company, M 
SHIP, 

sale of, as breach of charter, 20, SCfJ 92 
when charter of, amounts to demise, 4 — 9 
share in, owner of, when bound by charter, 4^50 
assignee of share in, when entitled to freight, ^04 
papers for, shipowner’s duty to provide, 100, 101 
unable to reach port of loading, 123, 124, 125, 126 
when ready to load, 143 
her gear and stevedore, 161 
her responsibility, when it commences, 466, 167 
conditions of her responsibility, 167, 168 
her responsibility, when it ceases, 325 , 326 
non-arrival of, no evidence of negligence, 170, 275 
with no owner domiciled in England or Wales, suit in Admiralty 
Court, 223 

general average, sacrifice of, 311 — 313 
general average expenditure on, 314, 315 
when is ready to discharge, 325 
“ arrived,” 132, 133, 134, 135, 136, 187 

Ship-damage, meaning of, 240 

Ship’s Husband, position and powers of, 44 
statutory provisions as to, 44, 465 

Ship lost or not ‘lost, 82,^365, 369, 373, 390 
only refers to loss by excepted perils, 365 

Ship’s Risk, at, 163, 167, 237 

Skip’s Tackle^, from, 150 , 239 , 337 

Shipment, when passes property, 190 

burden of proof as to non-shipment, 71, 169 
shifted by “ Quantity, etc. unknown,” 71, 169 

SHIPOWNER, 

his work abroad, whom done by, 47 

when liable to shippers of goods other than charterer, 53 — 62 
when liable to indorsee from shipper, 62-65 

when bound by bills of lading signe^, by captain or broker, 45, 48, 
70, 76 

his implied undertakings, 95 
his undertaking of seaworthinesjs 96 — 105, 225 
Undertaking to proceed without delay, 95, 106 — 108, 225, 287 
when bound to repair ship to carry on cargo, 99, 110, 298 
undertaking to proceed without deviation, 225, 287—289 
duty to proceed to port of loading, 120, 121, 132 
iSay have to await spring tide in tidal harbour, 125, 126, *127, 129 



INDEX, 


549 


HIPOWEB—contmwed. 

duty to proceed to place of loading, 132 

to what “ loading spot ” he must go, 133 — 138 

where charter to proceed to*a berth, 134 

or to a berth as named, 134 

where charter 4^0 proceed to a dock, 134 

or to dock as n|med or ordered, 134 

where charter to proceed to a port, 135 

^r to a port as named or ordered, 135 

to give notice of readiness to load, 132, 144 

duty to look after cargo, when it begins, 151 

taking goods before brotight to place of loading, 151 

his position if charterer refuses to load, 151 

when may stow goods on deck, 158, 159 

to provide ballast and dunnage, 100, 159 

to stow cargo safely, 103, 160, 161 

and stevedores, 160, 161 

when stevedore is servant of, 162 — 165 

liability to persons injured by stevedore, 161 

and statements in mate’s receipt, 166 

estopped by “ shipped in good order,” 170 

and cesser clause, 172 — 175 

his duty on receiving notice to stop in transitu^ 217 

right to freight from vendor who stops, 217 

position under Bills of Lading Act, 220, 221 

liability for goods carried, 224 

common law exceptions to liability, 224, 225 — 229 

statutory exceptions to liability, 224, 429, 430, 471 — 174 

not affected by his practice to insure, 224 

limitation of liability by statute, 224, 262, 429, 430, 471 — 474 

his own negligence not covered by exceptions, 265, 266 

who is not common carrier, position of, 225 

extent of liability of, when common carrier, 224 — 229 

when and how protected by exceptions, 280, 274—276 

when and how sued for damage to goods, 277 

captain as agent of, on voyage, 280 — 282 

when captain should communicate before acting, 284 — 286 

duty to take care of goods on voyage, 295 

power to tranship goods, 298, 375 

but not bound to tranship, 298 

when bound to repair on voyage, 99, 110, 298 

must either carry on, tranship, or hand over cargo, 298 

right to freight, w^hen transshipping, 298, 299, 375 

and cargo sold to raise money, 301 

expenditure by, and general average, 314, 315 

when can suf for general avergyge, 318 

when liable for general average, 318 

when liable for salvage, 320 

and lien ior salvage expenditure, 296 , 321, 411 

when entitled to salvage earned by chartered ship, 6 , 321 

liability for collision, 322 
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SHIPOWNBB — continued. 

not bound to give notice of sliip’s readiness to discharge, 133, 325> 

unless by special agreement, 325 

not bound to separate up bulk cargo, S24 

to whom he should deliver, 188, 327, 328 

delivery by, where conflicting claims, 188, 327, 328,, 

where goods not claimed, 332 ^ 

where goods mixed and unidentifiable, 329 — 331 

when he may warehouse goods, 332 — 334 

when he may carry goods on, 374 

maintains his lien by warehousing, 334 — 336 

interest on deposit wrongly claimed, 336,»388, 420, 469 

statutory power to discharge goods, 333 — 336 

and goods landed for assortment, 334 — 337 

and overside goods, 337 

can sue for demurrage on implied contract, 362 

earns full freight by delivery or readiness to deliver, 365, 375 

and lump freight, 375, 377 

position where delivery prevented by fault of shipper, 332^ 333, 375 
382 

at what time entitled to freight, 365, 368, 369, 375, 377, 379, 380 
382, 383 

when may refuse delivery, 392 

may give authority to collect freight, 339 

payment of freight to master or broker, when payment to, 399, 400 
master cannot retain freight against, 400 
his position, when freight is payable to third person, 400 
and freight, when there is charter, 401, 402 

when his master signs bills of lading presented by charterer, 77, 79 
401, 402 

cargo belonging to, freight for, 387, 388, 416 
waiving his lien, and freight, 407, 415 
his liens on cargo, 411 

his lien for freight, against whom, 411, 413, 414 
how he may enforce his lien for freight, 415 

Shipped m Good Condition, 73, 169, 170 
how far creates estoppel, 170, 172, 188 

SHIPPEE, 

procures and fills in bill of lading, 10 
presents hill of lading for signature, 183 
when bound by contents of bill of lading, 10, 11 
when affected by stamps on bill of lading, 12 
who is charterer, position of, 53 — 58 
position of, when there is a charter, 58 — 62 , 36C 
he can sue, if there is a charter, 58—62 
where there is eharter and sub-charter, 58 — 62 
at what time must present bills of lading, 78 
even though ship already lost, 78, 369, 370 
fr^d of, effect on bill of lading, 80 
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8HIPPBE — continued . 

undertaking not to ship dangerous goods, 117 — 119 
right to require proper stowage, 160 
and stevedore, 160, 161 

and stowage, where there is charter, 161, 162—165 
aware of sto-^ge, 156, 161 
and mate’s receipt, 166, 167 

and indorsement under Bills of Lading Act, 79, 220, 221, 362 
' may Ee excused by restraint of princes, 146, 147 
even away from port of loading, 146, 147 
when can sue in tort, 276 , 277 
when can sue in contribt, 277 
captain’s duty to, 280 — 282 

when liable for general average contribution, 319 

liable for demurrage on bill of lading, 362 

implied contract to load or unload in reasonable time, 352 

preventing delivery, 332 , 333, 375 , 382 

cannot abandon the goods when not worth the freight, 379 

and freight where there is a charter, 401, 402, 414 

when liable for freight, 407 

not discharged from freight by indorsement of bill of lading, 407 
when bound by lien in charter, 413, 414 
and see Ohaeterbr ; Cargo-owner. 

Shipping Agent has lien for charges on bill of lading, 417 

Shipping Cards as part of contract of affreightment, 10, 86, 120 

Shipping Note, 86, 166 

Short Delivery, effect on freight, 381 
when freight pro rata payable for, 381 
clause to deduct value from freight, 380 
otherwise no such right of deduction, 380 
damages for, 429, 431 

burden of proof as to non-shipment, 70, 71, 169 
and see Cargo. 

Shrinkage of cargo, and freight, 389 

Shutting out goods, effect of, 120, 422 

Signature of bill of lading, ^2, 10, 77 — 81, 183 
now usually by broker or agent, 80, 183 
of agent, tf charter, 34—4? 

Single Ship Companies, managing owner in, 44 
shareholders in, 44 


Smuggling when barratry, 264 
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Sjjowstobms, preventing loading, 146, 14^ 

Spars, cutting away of, and general average, 312, 313 

Speed, with all convenient, 94, 95 

SpiiiES, meaning of, 236 

Spontaneous Combustion : see Inherent Vice 

Stamps on charter, 1; Appendix III., 457, 45^ 
on bill of lading, Appendix III., 457, 45y 
on charter made abroad, 1 
none on bill of lading made abroad, 1, 457 
on bill of lading when security for advances, 218 

Standard Hundred, St. Petersburg, 390 

STATUTES, 

Carriers Act (1830), 273 
Civil Procedure Act (1833) 420 

Bills of Lading Act (1855), 10, 79, 80, 186, 189, 205, 220, 277, 362, 
410, 454 

Mercantile Law Amendment Act (1856), 202 
Mersey Locks Consolidation Act (1858), 471 
Admiralty Court Act (1861), 223, 436 

County Courts Admiralty Jurisdiction Act (1868), 223, 439, 440, 441, 
455 

County Courts Admiralty Jurisdiction Amendment Act (1869), 223, 
439, 440 , 455 , 456 
Foreign Enlistment Act (1870), 16 
Judicature Act (1873), 405, 436 
County Courts Act (1888), 439, 440, 441 
County Courts Act (1903), 439 
County Courts Act (1919), 439, 441 
Stamp Act (1891), 1, 457 

Factors Act (1889), 189, 196, 200, 203-208, 219, 458 
Sale of Goods Act (1893), 190, 193, 200, 202, 203, 205, 206, 209, 210, 
211, 212 , 215 , 216 , 217 , 387 , 458—463 
Merchant Shipping Act (1894), 463 — 474 
shares in ship, 49 
mortgages, 51, 463 
managing owner, 44, 465 
dangerous goods, 117, 465 

delivery of goods, 326 , 332 , 333—336 , 388 , 410 , 416 , 466—471 
• limitation of liability, 6, 59, 204, 243, 262, 263,^429, 471 — 474 
, ^ compulsory pilotage, 224 

Merchant Shipping (Liability of Shipowners) Act (1900), 474 
Merchant Shipping Act (1906), 472, 473 
Maritime Conventions Act (1911), 322 
PilCrUge Act (1913), 224 
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STATUQJBS — continued. 

Bailway an3> Canal Traffic Act (18M), 273 

Bailway Clauses Act (1863), 273 

Begulation of Bailway s Acif (1868), 273 

Begulation of Bailways Act (1871), 273, 472 

Administration of Justice Act (1920), 10, 223, 437 , 488 , 439 , 456 

Bailways Act™21), 273, 274 

The Harter Act (1893), United States, 105, 170, 269, 481—484 
#Sea GIbrriage of Goods Act (1904), Australia, 485 — 487 
Act No. 117 of 1908, New Zealand, 488 
Shipping and Seamen Act (1908), New Zealand, 488 — 490 
Shipping and Seamen Amendment Act (1911), New Zealand, 490 
Act No. 26 of 1922, New Zealand, 491 
Water Carriage of Goods Act (1910), Canada, 491—495 

Steam Navigation, risk of, 236 , 251 

Steamship, meaning of, 86 

Stevedore, shipowner to use same skill as, 161 
and shipowner’s liability, 160, 161 
liability of, 160 
and ship’s gear, 161 
owner is primarily liable to pay, 165 
varying conditions of employment, effect of, 162 — 165 
whether servant of shipowner or charterer, 162 — 165 
paid on bill of lading quantity, 391 

Stop for Freight, Appendix III., 468—471 
effect of, 415, 416 

STOPPAGE IN TRANSITU, 
definition of, 199, 200 
usually involves question of fact, 213 
not a rescission of contract, 200 
is exercise of lien for price, 200 
by whom exercised, 201, 202 
against whom exercised, 203, 204 
when exercised, 200, 202, 203 
against whom invalid, 204 
when right of, ends, 205 — 216 
and part payment, 201 
and payment by bills exchange, 201 
what is insolvency to justify, 202, 203 
refusal to pay on outbreak of war is not, 202 
against pu?chaser from vendge, 203, 204 
and carrier’s lien, 204 
and attachment, 204 
and other claims on goods, 204 
effect on, of indorsement 6f bill of lading, 205, 206 
whtn transit begins, 209 
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ST0P^4e-B IN TBAN3ITU-cmtinue± 
and wrongful or mistaken delivery, 209 
and master’s refusal to deliver, 209 
no need for, till vendor loses possession of goods, 209 
what is delivery, to divest the right, 211 — 216 
and delivery to forwarding agent, 212, 21S 
divested by agreement between vendee and carriS, 215 
notice to stop, how given, 216 
what is an effective, 216 

shipowner’s and captain’s duty on receiving notice of, 217 
refusal by master to deliver to vendor on, is breach of duty, 21 
shipowner’s rights as to freight, 217 
vendor’s liability for freight, 217 
under demise charter, 6 

Storm, damage by, when a peril of the sea, 251, 254 
preventing ventilation, a peril of the sea, 254, 256 

STOWAG-B, 

seaworthiness in, 98, 100, 101 

on deck, custom of, when binding, 26, 158, 308 

on deck : see Deck Cargo. 

in cross-bunker, 166, 158 

and full and complete cargo, 155 

bad, assent to, by charterer or shipper, 156, 161 

charterers not responsible for delay >by bad, 350 

broken, 157, 158 

shipowner must ensure proper, 159, 160 
who ultimately liable for, 161, 162 
tally in, 71 

and perils of the sea, 255 , 256 
negligent, effect on exceptions, 266, 269 
whether navigation, 269 — 272 
see Loading. 

Stranding, when a peril of the sea, 254 

Sa?BIKES, 

definition of, 267 

delay by, not in itself deemed to frustrate adventure, 108 

preventing loading, 146, 148, 241, 242 

what the exception of, covers, 267 — 259 

what it does not cover, 268, 259 

what efforts the employer must use, 258 

where no time fixed for discharge, 353 

strike clause then unnecessary, 35o 

preventing cargo being obtained, 146 

of colliers, 148 

of railway employees, 160 

of “^workmen essential to the discharge,” 268 
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STEIKEg — continued. 

mutually ex8&pted, effect on charter's liability for freight, 258 , 259, 
393 

of persons for whom shipowner not responsible, 350 
“ general strike,” 258 

causing joint jgability of owner and charterer, 349, 350 
of dock companies’ employees, 353, 357 

Sub-^hartSr and charter, shipper under, 58 — 62 

Sub-contract, profits on, when recoverable as damages, 422, 431 

Sufficient Water, if, 131 

Sundays and Holidays excepted, 342 , 344, 345 
w’hen work done upon them, 345 

whether applies to lay-days and dispatch-mon'ey, 346, 347 
Surety, when may stop, in transitu, 202 
Surf, 28, 345 

Surveyor’s certificate proof of seaworthiness, 158, 239 

Sweat, exception of, 260 

Swelling of cargo, and freight, 388, 389 

Swordfish, a peril of the sea, 252, 253 


Tackle, Ship’s, general average sacrifice of, 311 
from, 150, 239, 337 

Tally, in loading, and bill of lading, 71, 275 

Telegraph, effect of, on captain’s position, 49, 76 
probable date of arrival, 144 
when captain should use, 285 

Telegraphic Authority, 40 

Thieves, 259 

Through Bill op Lading : see Bill of Lading, Through. 

Tidal Harbour, loading in, 123, 125, 126, 127, 129, 130 

Tide, at .all Times of, 130 
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Tides, neap, during loading, 126, 127, #.29, 130 

spring, vessel may have to “wait for, 126, 127, 12# 
and “ always afloat,” 130 

at ports of loading and discharge miilt be considered, 353 

Timber, custom of London as to, 24, 28, 150, 324 
custom of Grimsby as to, 24, 381 
custom of Hull as to, 453 
custom of Liverpool' as to, 27, 28, 141 
custom of Belfast as to, 24, 28, 150 

Time Charteb, seaworthiness in, lOO 
freight in, 393 

freight in, when payable, 393, 397 
when freight is payable in advance, 397 
” punctual and regular payment,” of freight, 397 
clauses as to loss of time under, 393, 394 
clauses as to redelivery under 395, 398 
damages for charterers’ repudiation, 397 
meaning of ” month ” in, 395 , 396 

Time, statements as to, when conditions precedent, 92 — 95 

Time, in fixed, to load or unload, 348 — 351 

Time, to load or unload in reasonable, 352—360 

Tonnage or burden ship, when conditions, precedent, 89 — 91 
earliest provisions as to measurement, 473 
limitation of shipowner’s liability by, 429, 430 , 472 — 474 

Tons Weight and Measurement, 27, 90, 91 

Tort, who can sue in, for negligent carriage of goods, 276 
when desirable to sue in, 183 
who can be sued in, 277, 278 

lighterman carrying under through bill of lading, 83 

Tow AND ASSIST VESSELS IN ALL SITUATIONS, 289 
liberty to, as excepted peril, 240 
may delay but not frustrate adventure, 289 

Towage, when a deviation, 287 

^Trading, Illegal, when barratry, 264 

Transhipment, 
fess after, 81 

ship liable for damage during, 237 

shipowner's and captain’s power of, 281, 282, 298— 300, '*375 
” liberty to tranship,” 290, 299, 30Cf 
aiJH freight, 284, 298, 299, 375 
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Transit, when b^ins and ends^ see Stopragb in Transitu. 

Tugs, seaworthiness and efi&ciency, 96 

Turn, in Regular, 24, 134, 139, 154, 350 , 424 
“ in turn to dej^j-er,” 154 


Ullage, meaning of, 236 

Unavoidable, meaning of, 1S4, 240 

Undertakings in charter, 95—119 

implied, relation of, to exceptions, 96, 243, 266, 289, 290 • 

Underwriters on ship, rights as to freight, 51, 385, 404 

Undisclosed or Unnamed Principal, Agent for, his Liability, 43 

United States, Harter Act, 105, 107, 269 , 481, 484 

Unknown, Weight, Value, and Contents, 81, 169 
Quality and Quantity, 71, 81, 169 

Unliquidated Damages, 178—182 

UNLOADING, 

ready to discharge, 133, 325 
cargo and general average, 315 
charterer’s duty in, 324 

notice to charterer of ship’s readiness not required, 133, 325 

captain’s duty in, 326—328 

provision of means to effect, 324, 337 

where cargo not claimed, 332, 334 

how long allowed consignee for, 332 — 335 

shipowner’s statutory power of, 333 — 336 

construed by customs of port of discharge, 25, 26, 27, 28, 326, 327, 
328, 342, 352— 354 

outside port, ship, whether bound to unload, 129, 131 
and demurrage, 339 — 360 

and damages for detention, 339 , 340, 341, 342 343 

in fixed time, 340 — 351 « 

in reasonable time, 352 — 360 

with customary dispatch, 352, 354 

in- customary manner, 353 

customs of London, Bristol, Liverpool, Glasgow, Hull, aS to, 
Appendix II., 453 

and see Loading (especially as regards place for unloading), 
rights and duties same for discharge as for loading, 133 
excejTb that no notice of readiness necessary, 133 
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Unpaid Vendor : see Vendor. 

Un SEAWORTHINESS, evidence of, 101 
test of, 98 

exception of, 69, 96, 104, 105, 239, 243, 266 
causing fire, 262 , 263 
necessitating deviation, 243 , 289 

Unseaworthy : see Seaworthy. 

Usage : see Custom. 

Usual and Customary Manner of loading or nnloading, 363 
Usual Despatch of Loading or Unloading, 146, 148, 362, 364 
Usual Place of Loading or Discharge, 136 


Value and contents unknown, 81, 169, 171 

Variation of charter by parol evidence, 18, 23 — 26, 34 

Vendee, position of, under conditional indorsement, 196 

what is insolvency ofi 'to justify stoppage in. transitu, 202, 203 
purchaser from, position of, as against stoppage in transitu, 203 — 
206 

purchaser from, under Factors Act, 196 

when delivery to, ends transit, 210 — 216 

delivery of goods in his ship, 210 

delivery of goods in ship chartered by, 210 

when his agreement with carrier ends transit, 211, 216 

delivery of goods to his warehouse, 211 

Vendor, Unpaid, securities of, 193, 194 
reserving jtis disponendi, 194 
indorsing bills of lading conditionally, 195 
may lose security under Factors Act, 196 
who is, 201 

when he may stop in transitu, 199, 200, 201 

when his agent may stop, 202 

his position when his vendee has resold, 203 — 205 

his position as against carrier, 204, 215 

his liability to carrier for freight, 217 

his position as against other claims, 204 

when loss of possession by, ends transit, 211 — 216 

Ventilation, shipowner’s duty to provide, 254, 296 

Verm^, whether a peril of the sea, 255 
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ViCAEious ^Performance of dhai^erparty, 4, 61 
whether ownft: must supply his own ships, 4 
or may furnish chartered ships, 4 

Vice Pbopre : see Inherent Vice. 

VOYAGE, 

comm^ercial frustration of, 93, 95, 107, 108, 112—116, 290, 298 
s^aworttiiness on, 96 — 105 

chartered, not necessarily identical with carrying, 101, 120 
bill of lading voyage is the carrying voyage, 101, 120 
under charter, includes ^hole time of performance of charter, 101, 
120 

wear and tear of, not a peril of the seas, 255 

exceptions in the course of, 274 

captain’s authority on, 280 

shipowner’s duty to take care of goods on, 295 

captain’s powe^ to complete, by raising money on cargo, 301 

charter, freight in, 365 

delivery, during, effect on freight, 382 

“freight in full for,” 391 


Waiver of conditions precedent, effect of, 85 
of lien, 415 

War, effect of, on contract, 14—17 , 92, 108, 114-116, 126, 152 
whether contract annulled or suspended, 15, 16, 110 
right of action suspended during, 15 
right of enemy to sue, 14 
liability of enemy to be sued, 15 
not a peril of the seas, 255 
justifies delay or deviation, 292, 293 
assumed to involve abnormal delay, 108 
clauses as to hostilities, 127, 128, 241, 858 

^Warehouseman and delivery orders, 206—208 
who undertakes lighterage, 224, 226 

and delivery of goods, 332, 333 — 336; Appendix IIL, 466—471 
position of, 332, 336 

and preservation of liens, 332, 335, 336, 415 

duty of, deposit by goods-owner, 336 

powder to sell goods, 336^ 

where proceeds of sale are insufficient, 336 

when can end stoppage in transitu, 215 

Warehousing cargo and general average, 316, 316 
shipowner’s right, where cargo not claimed, 334 
shipownet* may by contract, apart frona statute, 336, 337, 467 
slftpowner’s lien maintainet by, 332, 336 
unde# Mersey Bocks Consolidation Act (1858), 471 
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Wabban"?, Dock> as document of title, ^06 — 208 

Wabbanty : see Uindertakikg ; Representation. 

Water, cargo damaged by, and general average, 310 
dock as ordered on arriving, if sufficient water ,^131 

Wear and Tear of voyage not a peril of the seas, ''255 

Weather preventing loading or discharging, 146, 350 
rough, and time-freight, 393 
working day, 346 

Weight dbwvebbd. Freight payable by net, 389 

Weight and Measurement, Tons op, 27, 89—91 
proportions of, how determined, 27, 90 

Weight, "Valub, and Contents unknown, 71, 72, 169, 170 
and onus of proving non-shipment, 71, 169 

W’harfage Dues, no lien at common law for, 416 

Wharfage Note, 166 

Wharfinger : see Warehouseman. 

Whereabouts, Ship’s, when condition precedent, 92—95 

WORDS AND PHRASES OF COMMON OCCURRENCE, 

Al, 88, 89 
about, 157 

accidents, 146, 148, 237, 240, 244 

according to the custom of the port, 26, 153, 344, 345, 359 

“ actual fault or privity,” 262, 430, 471, 472 

act of G-od, 224 , 229 , 235 , 244, 245 

all charges whatsoever, 418 

all conditions as per charter, 60 

all conditions, etc., including negligence clause, 67, 69 
all derelicts and salvages for . . . equal benefit, 396 
all freights, primages, and charges, 417 
all hire earned, 48 

all other conditions as per charter, 66, 67, 68, 69, 70 
alongside, 14, 18, 28, 150, 151 
always afloat, 130, 131 

any custom to the contrary notwithstanding, 24, 150, 352 , 356 

approved (policy), 191 

arrived ship, 132, 138, 134, 135, 136, 137 

as agent for the charterers (master), 61, 67 

as charterers, 34, 42 

as ^customary, 352, 354, 359, 360 
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as fast as master shall require, 352 
as fast as steamer can deliver, 352, 359 
as nearly as possible a steamer a month, 349 
as near as she can safely get, 125, 126, 136 
as owners, 34 

as presented, *o9, 75, 78, 79 

as presented, \fithout prejudice to charter, 54, 59, 60, 64 , 75. 

. 77, ^9, 174, 402, 403 

assailing thieves, 259 

at all times* of the tide, 130 

at any ports in any §rder, 289, 290 

at any rate of freight, 54 , 60, 64,, 77 , 78 , 79, 174, 403 

at charterer’s risk, 237, 272 

at current or any rate of freight, 79, 174 

at merchant’s risk, 31, 69, 165, 275, 304, 309 

at merchant’s risk and expense, 164 

at owner’s risk, 237 

at ship’s risk, 163, 167, 237 

at shipper’s risk, 167, 237, 300 

average, to be, 343 

average according to British custom, 319 

average according to York- Antwerp rules, 307, 319 

Baltic round, a, 111 

berth, put on, 3 

beyond charterer’s control, 240 

beyond shipowner’s control, 240 

breakage, 260 

breakdown of machinery, 236, 243, 393, 394 
broken stowage, 157 
c,i.f. sale, 189 

capable of being covered by insurance, 239, 268, 307 
capture and seizure, 250 
cargo, 155, 157 

cash for disbursements, not exceeding , 369, 372, 373 

causes beyond charterer’s control, 240 
cause preventing or delaying loading, 241 
certificate of innavigability, 876 
chartered owner, 4 
charterer, 34, 43 
clause paramount, 482 

clean (in regard to documents), 166, 167, 170 

colliery guarantee, to load on conditions of, 3, 134, 142, 840 

collier^ working day, f46 - . n rr 

“ commandeered,” should ship be, Cupel v. SouUdi (1916), 2 K. Dm 

ms 

contents unknown, 169 
convenient speed, 93, 94 
coppered^ A 1, 94 
custom;, 25, 26, 153, 354 
dam|bge, 239 
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damage capable of being covered by insurance, 239f 268, 307 

damage however caused capable of being covered, etc., 239, 268 

damage preventing the working of Ijhe vessel, 393, 394 ' 

day (the various uses), 344 — ^7 

de minimis non curat lex, 157 

dead-weight capacity, 89 — 91, 157, 378 

delivery, 18, 24, 150 

detention by ice, 127, 146 , 236 , 350, 394 
detention by railways, 237 
disponent, 4 

dock as ordered on arriving, 131, 134,^41, 142 
dock dues, 280 

due diligence to make seaworthy, 104 , 483, 486 , 487, 489, 492 
dunnage, 100, 159, 160 

“during the season” (ice freedom), Lessing v. Horsley (1891), 
7 T. L. B. 352 

equal benefit, derelicts and salvages for, 398 
error in judgment, 238, 271 
et cetera, 240, 243 * 

“ ex car,” 151 
expected at X., 93 
expected ready to load, 93 
final sailing, 279 
fire, 236, 262, 471 

fire on board, 236, 263, 306, 410, 471 
“ first open water,” Kimpe v. B.att (1888), 5 T. L. B. 27 
for charterer’s account, Holland Co. v. Watson (1915), 32 T. L. B. 
169 

force majeure, 237 

forthwith, 121, 352 

free of pratique, 94 

free of ship’s tackle, 150, 239, 337 

freight, 1, 24, 28, 365 

freight, back, 374 

freight contractor, 4 

freight in full for voyage, 391 

freight to be collected by charterers, 392 

frustration of commercial purpose of adventure, 93, 95, 107, 108, 
112— 116, ’290 , 298, 398 
full and complete, 153, 154, 155 — 157 
full reach of vessel, 158 
full reach and burden, 143 
“ general strike,” 258 
general and local holidays, 345 
gross invoice weig’ht, 389 ■ 
gi^ss landing weight, 389 
hands striking work, 258 
highest freight on same voyage, 392 
hinder or prevent, 241 

icel^und port, Limerick 8.S. Go. v. Stott (1921), 2 K. B. 61§ 
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WORDS A^TD ’phrases OP COMMON OOCURBBNCB— cor^Jifcei, 
if reas^able §ieans have b&en taken, etc., 10^ 
if required, 370, 372, 373 
if sufficient water, 131 
immediately, 121 
improper opening of valves, 238 
in all (May), ^ 

in an efficient stfte to resume service, 393 

ir^full 4'or the voyage, 391 

in good condition, 169, 170, 171, 172 

in regular turn, 24, 134, 139, 154, 350, 424 

in the usual manner, 853 

in turn to deliver, 154 

inaccessible (port), 128 

indorsement in blank, 184 

indorsement in full, 184 

inevitable accident, 244 

inherent vice, 224 

injurious effects of other goods, 236, 261 

intake measure, weight, etc. 389 

intermediate port, 290 

King’s enemies, 224, 246, 250 

lawful merchandise, 156 

lay-days to count, 178 

leakage, 260 

less advances, in cash, 412 

liberty to call at ports, to tow, etc., 289 

line, liner, 300 

loading, 25 

loading excepted, 178 

lost or not lost, 82, 365 , 369, 373, 390 

Mabon’s day {now obsolete), 346 

navigation, 251, 269 — 272 

navigation and management, 269 — 272, 483, 489, 492 

necessary, 47, 283, 391 

necessary ordinary expenses, 407 

net invoice price of goods, 238, 431 

net weight, 389 

not later than all (March), 94 

now at anchor in the port, 94 

now at sea, 93 

now on the stocks, 94 

now sailed or about to sail, 93 

obstru(yi;ions, 128, 240 

on intake measure of quantity delivered, 389 

on gross weight at Queen’s beam, 29 

on net weight delivered, 389 

on or before, 94 

on owner’s account, 406 

oisif signing bills of lading, 369, 374 

opinion of the master, in the, 128 
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or other cause, etc., 241 — 243 

other conditions as per charter, 66, 6T, 68, 69, 70 

otherwise, 240 

owner, 4, 39 

party to be notified, 239, 325 

pay out of freight collected, 366, 392 

payable according to intake measure, 389 

payable according to net weight delivered, 389 

payable on delivery of cargo, 389 

payable per intaken Grothenburg standard, 389 

payable in London, 29 , 367 , 368, 369^392 

payable per ton d.w.c., as above, 157, 378 

paying freight as per charter, 66, 68, 69, 361 

penalty for non-performance of this agreement, 420 

penalty proved damages not exceeding freight, 420 

per ton gross weight delivered, 70, 389 

per ton gross weight shipped payable on cargo delivered, 389 

perils of the seas, 251 — 257 

pilferage, 260 

l.>ort charges, 280 

prevent or hinder, 241 

preventing or delaying loading, discharge, 146 
primage and average accustomed, with, 367 
pro rata freights, 364 
proceed immediately, 121 
proceed with all convenient speed, 94, 109 
proceed to a port and there load, 120, 125, 135 
proceed to a dock and there load, 134 
proceed to a ready quay berth, 134 
proceed to a safe port, 123 
proceed to a port as ordered, 124, 135 
provided steamer can deliver at this rate, 349 
provided steamer with men and appliances actually employed, can, 
etc., 349 

punctual and regular paynaent, 397 

quality unknown, 169 

ready to load, 143, 342 

ready for stiffening, 143 

ready quay berth, 134 

ready to receive cargo, 94, 143 

ready to receive cargo in all May, 94 

reasonable time, 353 

redelivery, 395, 398 

reporting day not to count, 132 

requisition, Stella Go. v. Sutherland (1920), 36 L. R. 724; and 
^ see 114, 395 

restraint of princes, 247, 250 
“ reversible,” 344 
“ Biohards, Mr.,” 305 
right delivery of cargo, 378 
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risk cfC craft 236 

risks of steam Bavigations, 236, 261 

ruBBing day, 346, 346 

safe port, 123 

safely, 128 

ship damage, 240 

ship lost or bo lost, 82, 366 , 369, 373, 390 

ship’s^ husband, 44 

shipping documents, 190 

so near as she can ^gffely get, 125, 126, 136 

spiles, 236 

steamer a month, a, 349 
stoppage at collieries, 258 
strikes, 146 , 267 

Sundays and holidays excepted, 342, 344, 346 

surf-day, 28, 336 

suspeiad, suspension, 15, 398 

sweat, 260 

taken on board, 73 

telegraphic* authority, 40 

thieves, 259 

time to count, 352 

“ to arrive,” 48 

to bearer, 184 

to be addressed to charterer’s agents, 326 
to be collected by charterer, 932 
to load in days, 348 

to load in regular turn, 24, 134, 139, 159, 350, 424 
to load on conditions of colliery guarantee, 3, 134, 142, 340 
to order, 184 

to pay out of freight collected, 366, 392 

to sail before , 92, 94 

to sail with all convenient speed, 93 

to sign bills of lading as presented, 69, 75, 78, 79 

tow and assist vessels, liberty to, 239 , 240 , 289' 

“two voyages per, month, fortnightly,” 349 
ullage, 236 

unavoidable, 104, 240 

unavoidable accidents and hindrances, 104, 240 

unseaworthiness, 100, 105 

“usual colliery guarantee,” 3 

usuaU dispatch, 145, 14§, 352, 354 

usual safe port, 123 

value unknown, 81, 169, 171 

vice propre, 224 

weather working day, 24, 346 

weight unknown, 81, 169—171 

wilful laisoonduct, 264, 276 

with all convenient speea, 93, 94, 95 


A. 
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with, all dispatch, 359 

without prejudice to charter, 54, 59, 60, 64, 75, 77, 79, 174, 402, 403 
workmen essential to discharge, 258. 

Working Bays, and lay-days, 24 , 345 
Saturday half-holiday as, 345 
weather, 24, 346 

working day of twenty-four hours, 346 

working day of twenty-four consecutive hours, 346 

colliery, 346 

surf -day, whether, 345 

Worms, whether a peril of the seas, 253 

Wreckers,* a peril of the seas, 254 

Written : see Printed. 


York- Ant WERE Rules, 307, 319, Appendix IV., 475 
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